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The  Practice  of  the  AJmiralty  Coiuta  of  this  country,  not- 
withstanding the  very  considerable  attention  which  has  been 
sometimes  given  to  it,  ha^  beea  so  generally  neglected,  that,  with 
the  exception  of  a  few  lawyers  in  the  larger  commercial  cities, 
the  whole  bar  make  no  secret  of  their  ignorance  of  this  branch 
of  legal  learning.  Having  imbibed  the  English  notions  on  the 
subject,  they  have  supposed  the  jurisdiction  to  be  confined  to 
a  small  class  of  cases,  not  worth  the  labor  of  learning  a  new 
course  of  proceeding.  They  do  not  seem  to  have  adverted  to 
that  American  view  of  the  subject,  which,  springing  out  of  the 
peculiar  character  of  our  institutions,  considers  the  jurisdiction 
of  that  class  of  cases,  as  a  most  important  branch  of  the  na- 
tional sovereignty,  given  to  the  General  Government  for  the 


Every  day  gives  new  cause  to  admire  tlie  profound  sagacity, 
the  practical  wisdom  and  forecast  of  our  fathers,  in  providing 
for  an  unknown  future,  and  a  territory  to  be  extended  indefi- 
nitely, under  the  forms  of  our  double  government.  In  the  judi- 
cial  and  commercial  grants  in  the  Constitution,  that  wisdom  is 
especially  apparent,  at  this  time,  when  the  Commercial  Era,  with 
its  new  means  and  its  new  discoveries,  is  opening  before  us  a 
most  conspicuous  and  responsible  career  among  the  nations.  To 
me,  it  is  quite  clear,  that  those  grants,  in  all  the  plenitude  of  their 
simple  and  comprehensive  phraseology,  convey  to  the  General 
Government,  only  what  is  necessary  to  secure  the  equality  and 
fraternity  of  the  States,  and  the  strength  and  respectability  of  t)ie 
Union.     With  fifty  thousand  miles  of  coast  and  shore  of  naviga- 
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ble  waters,  no  one  can  estimate  the  extent  of  our  future  com- 
merce, or  the  value  to  us,  of  a  system  of  commercial  law,  with 
its  coutae  of  procedure,  uniform  throughout  the  nation,  and 
h&nnonious  with  that  of  the  rest  of  the  world. 

The  following  work,  is  but  an  attempt  to  present  the  American 
view  of  the  subject,  m  soah*  light  u  to  exhibit  its  proper  im- 
portatMM  and  to  make  it  practically  useful.  If  it  comes  up  to  the 
intenticHi  of  ^e  author,  it  will  take  a  place  left  unoccupied  by 
the  highly  useful  works  on  Admiralty  Practice,  which  have 
previously  appeared.  His  purpose  was,  so  to  exhibit  the  subject, 
that  the  most  inexperienced  Ieamer,'a8  well  as  the  riper  profes- 
sional student,  could  not  fail,  in  reading  it,  to  hare  his  mind  in- 
terested in  the  subject,  and  be  directed  to  the  means  of  settling, 
to  his  satisfaction,  its  general  principles  as  well  as  its  practical 
details. 

He  has  endeavored  to  avoid  a  common  error  in  elementary 
books  of  practice,  of  writing  for  those  only  who  already  under- 
stand the  subject — leaving  the  beginner,  to  pick  up  by  experience 
and  observation,  those  rudimental  principles  and  directions, 
whi(^  to  him,  are  of  the  first  necessity.  This  has  led  to  the  in- 
sertion in  each  portion  of  the  work — the  Jurisdiction — the  Prac- 
tice— and  the  Forms — of  many  things  which  to  some  may  seem 
unimportant. 

In  a  pracUcal  matter,  nothing  can  well  supply  the  place  of 
that  emphasis  and  distinctness  which  come  from  visible  illustra- 
tions. The  practical  forms,  are  for  that  reason,  very  full  and 
various — they  commence  with  the  entire  proceedings  in  an  ad- 
miralty suit,  consecutively  arranged,  and  embrace  numerous  and 
important  classes  of  maritime  cases,  presented  under  various  as- 
pects. As  precedents  from  actual  practice,  they  are  intended 
to  inculcate  and  illustrate  principles,  as  well  as  to  serve  for 
practical  forms — and,  it  is  believed,  they  may  be  read  with  profit, 
if  not  with  interest. 

In  (Bering  the  work  to  the  profession,  the  author  makes  no 
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Afology  for  Romeobvioiis  departures  from  the  commoa  standard  of 
excellence,  which  professional,  aa  well  as  literary  criticism,  outy 
find  occasion  to  censure.  They  were  adopted  as  a  part  of  hia 
plan,  and,  in  general  manner  and  substaDce,  the  book  is  what  he 
intended  to  make  it.  If  it  fails  to  give  to  the  reader,  a  theoretical 
and  practical  view  of  "  Cam  of  Admiratip  and  Maritime  Ju- 
Ttsdiction,"  and  of  the  Practice  of  <*  Courts  of  Admiraltj/,  as  eon- 
tradiatinguithed  from  Courts  of  Common  Lam,"  ^le  author  has 
not  accomplished  bis  purpose. 

In  printing  a  new  work  from  manuscript,  verbal  and  typo- 
graphical errors  seem  to  be  unavoidable — a  few  of  them  are  no- 
ticed in  the  Errata,  and  the  reader  is  requested  to  make  the 
corrections  with  a  pea. 

B.  C.  R 

New  York,  1850. 
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ERRATA. 

Tha  mdcr  it  rrqaeated  to  comet  wilh  ■  p«i,  the  roltowing  «iTon : 
Psga  lO,  liiM  IB,  foi  '•  Povia"  n>d  "  Pertm  " 
Pag*  16,  Um  5,  after  "  meemvy"  iosert  ■  comma.      • 
Tt»  17,  QDta,  for  "  4  Wend"  nul  "  4  Coui." 
Page  92,  for  "4  lS9"nad"$  169." 
Paga  107,  line  3,  for  "  their"  read  "  tbew." 
Section  199,  line  9,  for  "  fonn"  read  "  power." 
Page  144,  al  the  cod  of  uiKe  (&),  add  «  vid.  11  Pet.  ITS." 
Page  1G7,  line  14,  for  "  receiTe"  read  "  raoorer." 
Baolion  331,  line  4,  far  "  1807"  read  "  1B09." 
Beclian  350,  Une  1,  for  •'  1773"  read  •■  1793." 
Saetion  431,  line  13,  for  "  ScoJand"  read  "  acattsred." 
Page  950,  Una  IE,  after  itbellant,  ioaert  "  to  appear,"  and  for  "  aotice''  read  " 

Page  3GG,  liae  3,  dele  "  to  " 

Page  S74,  line  11,  dele  "  to." 

Section  575,  line  14,  for  "  but"  read  "  beat." 

Page  481,  line  9,  from  the  bottom,  for  "  and"  read  "  or." 

Page  558,  farm  No.  L45,  tlie  word)  "  aa  within  commanded,"  in  Ihe  title  are  a 

of  the  retain.    Bud  "  aa  within  commanded,  1  attached,"  &a. 
Page  571,  al  tha  end  of  farm  Mo  173,  inasrl  "Sworn,  &c." 


^d  by  Google 


THE  AMERICAN  ADMIRALTY. 


CHAPTER  I. 

Qeneral  View. 


{ 1.  As  the  commerce  of  the  world  has  increased,  ao  bare 
the  lavs  regalatiDg  iU  tcansactions,  and  prescribing  the  rights 
and  duties  of  its  agent^i'ani^.the  proper  jurisdiction  of  the  tri- 
bonals  aathorized  to  bear  an^  decjde  causes  arising  out  of  those 
transactions,  increased  in  impartaneev  Not  the  least  important 
of  these,  aro  causes  connected  with  mu^time  commerce,  which 
CO  attea  brings  together  in  interest  and-^Qondict,  the  people  of 
different  nations,  speaking  different  langu^es,  and  familiar 
with  different  codes  and  usages.  Most  especially,isi'this  true  in 
our  country,  where  iix>m  the  peculiar  form  of  GUI'  in^UtutioDs, 
there  are  twogovemments,  with  separate  andindependeiltjudidal 
estftblishments,  extending  over  the  same  territory  and  the-'sams 
individuals,  that  territory  acquired  fiom  other  nations  and' 
original]  y  subject  to  their  laws ;  and  those  individuals  consisting, 
in  large  part,  of  the  citizens  and  subjects  of  the  other  great  com* 
mercial  nationa  of  the  world,  domiciled  among  us. 

t  2.  The  character  and  pursuits  of  sea-faring  life,  and  of 
maritime  commerce,  have  in  all  countries  been  considered  as  of 
a  peculiar  nature.  Their  agents  and  instruments,  animate  and 
ioammate,  have  rights,  privileges  and  liabilities  which  do  not  be- 
long to  those  of  the  land,  and  there  are  rules  of  conduct  and  in- 
tercourse, and  courts  of  justice,  and  codes  of  law,  and  modes  of 
administering  them,  which  are  especially  devoted  to  the  cela- 
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tiotu  of  maritime  affairs :  and  the  encouragement  of  saTigatkni, 
and  the  proper  regulatioa  and  employmeot  of  ships  hare  al- 
ways been  iavorite  objects  of  the  laws  of  all  commercial  na- 
tion8.(a} 

4  3.  In  the  earlier  history  of  nations,  when  absolute  rule  and 
Blong  execuiiTfl  powers  hare  exercised  most  of  the  fuoctions  of 
government,  the  affairs  of  the  sea  and  of  the  navigable  waters 
of  the  nation,  have  been  usually  administered  by  a  naval  officer 
of  the  highest  dignity  and  station,  holding  his  authority  directly 
from  the  sovereign  power,  subordinate  (o  (he  monarch  alone, 
and  clothed  with  many  of  the  prerogatives  of  royalty.  Almost 
all  nations  possessed  of  any  maritime  commerce,  have  thus  had 
an  officer,  known  sometimes  by  one  name  and  sometimes  by 
another  in  a  greater  or  less  degree  similar  to  the  English  word 
admiral,  and,  originally,  admiralty  jurisdiction  was  but  another 
phrase  for  the  power  of  the  Admiral...  The  mild  and  equitable 
system  of  admiralty  law,  thus  deq^^iits  descent  through  a  long 
line  of  modifications  and  mfli&rs^Mis -from  the  absolute  and 
irresponsible  rule  of  naval,d)jbtqiind,  as  the  peaceful  law  of  real 
estate,  and  the  commocr  law^generally,  have  descended  from  the 
iron  despotism  of  fgHUfaf  conquest  and  dominion  carried  to  its 
perfection  in  th^  feu'^ 'system.(6} 

i  4.  "Xlg^^de&laration  of  the  great  Roman  orator,  eedaniarma 
toge^'ntteted  when  Rcnne  was  the  military  mistress  of  the 
l^fldt  was  then  true  only  in  the  forum  ;  the  lapse  of  eighf^n 
'Dprfturies  has  made  it  the  law  of  society,  and  the  truth  of  his- 
tory, wherever  civilization  has  shed  its  light  on  organized  gov- 
ernment The  administration  of  the  law  of  the  sea  has  passed 
into  the  hands  of  properiy  constituted  courts  of  justice,  while 
the  admiral  has  been  left  in  possession  of  the  power  and  pre- 
rogatives of  naval  command  alone,  and  has  become  judiciidly 


(•)  Zoooh'i  JarudietiM)  of  lb>  Adminlty,  Ah.  I.  lUd.  Am.  9.  9  Brow.  CIr. 
ud  Ad.  Lawi  chap.  S.  3  EsqI'i  Can.  1  to  31.  Edw.  Ad.  Jar.  33.  Abbott 
8iiip.)>8. 

(t)  Hall'i  Ad.  iDtro.  7,  B.  Godolphin'i  V»w  ot  the  Adninl  JortidictHn,  chap. 
1, 3.    ZMeb,  Am.  S,  3. 
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sulgect  to  the  courts  which  exercise,  witlj  less  show,  more  quiet- 
ly and  usefully,  the  functioas  which  he  considered  his  most 
homely  attributes,  and  the  system  of  law  which  is  thus  admtn- 
islered  in  maritime  transactions,  retains  the  name  of  admiralty 
lav,  after  the  name  and  power  of  the  admiral  hare  ceased  to  be 
known  in  its  execution.  As  maritime  commerce  came  to  be 
extended,  and  international  commerce  and  intercourse  became 
more  frequent,  the  sea  was  considered  the  common  highway  of 
nations,  where,  for  the  purposes  of  business,  all  nations  must  be 
equal  in  right,  and  the  common  convenience,  as  well  as  the 
common  right,  rendered  necessary,  and  ultimately  establish' 
ed  general  rules,  as  the  law  of  the  sea,  to  which  all  submitted 
aa  to  a  sort  of  maritime  law  of  nations,  and  the  courts  of  each 
nation  enforced  it.  This  is  now  called  the  general  maritime 
law,  and  sometimes  the  general  admiralty  law. 

i  5,  The  admiralty  law  is  indebted  for  many  of  its  characteris- 
tics to  the  circumstances  of  the  countries  in  which  it  was  first  ad- 
ministered. The  coQULriea  that  earliest  reduced  the  law  of  the  sea 
to  a  system,  and  adopted  codes  of  maritime  regulations,  having 
been  countries  in  which  the  Romnn  or  civil  law  prevailed,  the 
principles  of  that  great  system  of  jurisprudence,  were  incorporated 
with,  and  gave  character  to  the  maritime  law,  and  so  much 
were  pure  reason,  abstract  right  and  practical  justice  mingled 
in  that  system,  and  bo  important  was  it  that  the  general  mari- 
time law  should  be  uniform  and  universal,  that  in  England, 
where  the  common  law  was  the  law  of  the  land,  the  civil  law 
was  held  to  be  the  law  of  the  admiralty,  and  the  course  of  pro- 
ceedings in  admiralty,  closely  resembled  the  civil  law  practice.(a) 

}  6.  A  court  thus  proceeding  according  to  the  course  of  the  civil 
law,  andwithonta  jury,  in  England,  was  looked  upon  with  jeal- 
ousy by  the  judges  of  the  courts  of  common  law,  who  considered 
themselves  the  proper  judicial  guardians  of  English  subjects. 
They  professed  to  look  upon  the  admiralty  as  an  intruder,  ad- 
ministering a  foreign  code,  and  under  a  pretence  of  justice,  seek- 


(a)  3  Bra.  Cit.  and  M.  Uir,  31 
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ing  to  steal  away  the  hearts  of  the  people  from  the  trial  by  jvajt 
and  the  stemer  proceedings  of  the  common  law,  and  a  con- 
certed and  vigorous  efibrt  was  made  to  deprive  the  Court  of  Ad- 
miralty of  a  large  portion  of  the  jurisdiction,  vhich  it  exeicised ; 
and  the  jurisdiction  of  that  court  was  for  a  long  time  a  vexed 
question.  The  bench  and  the  bar,  on  both  sides,  were  char- 
acterized by  great  learning  and  talent,  and  the  contest  was 
managed  with  much  ability.  It  is  not  easy,  now,  to  see  how 
a  candid  mind  could  fail  to  yield  to  the  argument  of  the  admi- 
ralty judges.  The  numerical  strength,  however,  of  the  party 
of  the  common  law,  was  vastly  superior  to  the  other,  and  was 
led  by  Lord  Coke,  then  chief  justice  of  the  King's  Bench,  as 
unscrupulous  and  tyranical,  as  he  was  Learned,  and  as  that 
court  was  superior  to  the  court  of  admiralty,  having  the  power 
to  control  its  proceedings  by  the  writ  of  prohitntion,  it  is  easy 
to  see  that  what  the  common  law  lacked  in  right,  was  more 
Jhan  made  up  in  might,  and  the  result  could  not  long  be  doubt- 
ful. The  jurisdiction  of  the  Admiralty  was  contracted  to  the 
narrowest  limits  in  that  country,  and  with  some  fluctuation  has 
remained  so  till  receot  statutes  hare  again  extended  it  in  a  most 
beneficial  manner.(a) 

i  7.  The  contest  between  the  two  jurisdictiona  in  England, 
and  the  triumph  of  the  common  law,  came  over  to  us  in  the 
English  books,  and  did  much  to  create  in  the  minds  of  American 
lawyers,  before,  and  even  since  the  revolution,  a  prepossessicm 
in  favor  of  a  narrower  jurisdiction  of  the  English  Admiralty, 
and  occasionally,  up  to  the  present  time,  lawyers  and  judges 
of  the  roost  distinguished  ability,  have  sought  to  transfer 
the  English  argument  and  authority  to  our  country,  and  have 
insisted  that  the  American  Admiralty  has  not  the  liberal  and 
beneficial  jurisdiction  which  the  English  Admiralty  anciently 
possessed,  and  which  the  continental  courts  still  enjoy,  but  is 
confined  to  the  exercise  of  those  powers,  which  the  sternest 
necessity  had  compelled  the  king's  bench,  in  the  days  of  its 
most  arrogant  triumph,  to  tolerate  in  England.    This  has  not 


(a)  Zooeb,  paitim.     Godolphin,  pouim.      Prynna'a  AnimsdrtrrioM,  ftfim. 
6  Bow.  453.    S  GoL  3*8.    3  uid  4  Viot  o.  6S.    9  Mid  10  VicL  «.  99. 
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failed  to  keep  unsettled  the  lav  of  adcoiralty  jurisdictioa  in  this 
cooDtry,  although  in  the  clearest  laogoage,  the  constitution  of 
the  United  States  gives  to  the  federal  judiciary,  cognizacce  of 
"all  cfiaea  of  admiralty  and  maritime  jiyisdiction,"  and  the 
act  of  congress  in  the  same  language,  bestowed  upon  the  Dis- 
trict Courts  original  jurisdiction  of  all  civil  cases  of  admiralty 
and  maritime  juri8diction.(a) 

i  8.  Among  the  .distinguished  jurists  who  have  insisted  that 
die  grant  in  the  constitution,  embraces  only  those  few  cases  of 
admiralty  and  maritime  jurisdiction,  which  were  admitted  by 
the  English  common  lawyers  at  the  time  of  our  Revolution,  to 
be  within  the  jurisdiction  of  the  English  Admiralty,  is  Chan- 
cellor Kent,  who  after  the  elaborate  investigation  which  the 
sultject  had  received  in  the  courts  of  the  United  States,  still  says, 
"  the  argument  for  the  extention  of  the  civil  jurisdiction  of  the 
admiralty  beyond  the  limits  known  and  established  in  the 
English  law,  at  the  time  of  the  formation  of  the  constitution, 
is  not  free  from  great  difficulty."  And  it  is  not  to  be  denied,  that 
decisions,  arguments  and  judicial  dicta,  abound  in  our  reports, 
on  both  sides  of  the  general  question  and  of  many  of  its  subordi- 
nate points,  and  have  served  to  keep  the  whole  question 
open,  so  far  aa  the  decisions  of  the  highest  tribunal  are  concerned. 
But  few  cases,  comparatively,  involve  a  sufficient  amount  to 
give  the  Supreme  Court  jurisdiction,  on  appeal,  and  in  the  casea 
which  have  been  before  that  court,  although  it  has  been  clearly 
and  repeatedly,  indeed  unifonnly,  decided  that  the  English  rote 
of  jurisdiction  does  not  prevail  here,  still  many  cases  seem  to 
have  been  decided,  even  in  that  court,  on  purely  EngUsh 
authority.  It  can  hardly  be  doubted  that  at  some  future  time, 
when  the  same  questions  shall  be  again  presented  in  a  diffiirent 
form,  and  discussed  with  a  wider  range,  rules  will  be  estab- 
lished entirely  consistent  with  the  early  elementary  cases,  and 
with  the  fundamental  principles  of  maritime  law.(() 


(■)  1  Eeiit'aCoiii.371,  3TT.  19  WhestuD'a  Rep.  G14  BkldwlD'a  Rap.  5M. 
5  H«wwd.  441.    6  Howud,  3rJ5.    Cout  Art.  3,  f  9.    lad.  Aol  of  1709,  i  3. 

(1)  1  Kent'*  Com.  371, 377-  Ccmk.  Trwt.S  £diL  137.  Ibid.  145.  IPeLAd. 
104,113.    4GaL  436,439.    1  PkIim.III,  117.    3  GaL  398.    S  Bow.  473.    S 
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^  9.  Till  that  is  done,  however,  the  whole  question  is  in 
manjr  minds  involved  in  so  much  uncertainty,  that  any  part  of  it, 
even  what  is  now  considered  as  settled,  may  be  expected  to  come 
up  again  for  revie?  and  settlement.  This  uncertainty  is,  in 
part,  to  be  attributed  to  the  fact  that  a  portion  of  the  mora  an- 
cient  evidence  of  the  admiralty  law  is  not  easily  accessible.  The 
commendable  caution  of  the  members  of  the  Supreme  Court  in 
confining  their  written  opinions  to  the  points  necessary  to  be  de- 
cided, and  the  impracticability  of  giving,  in  the  reports,  the  ar- 
guments of  counsel  at  length,  have  deprived  the  profession  of 
ihe  benefit  of  the  great  learning  and  research,  as  well  as  of  the 
broad  and  generous  commentaries  of  the  distinguished  lawyers 
who  have  discussed  this  subject  before  the  courts.  The  interests 
of  the  community  will  therefore,  be  promoted  by  bringing  to- 
gether, in  convenient  fonn,  documents  connected  with  the  suIk 
ject,  which  have  either  not  been  before  published,  or  can  only 
be  found  in  an  authentic  form,  in  books  which  are  procured 
with  some  difficulty,  and  by  accompanying  them  with  such 
suggestions,  principles  and  authorities,  as  a  somewhat  extended 
and  various  practice  in  admiralty  cases,  and  a  careful  exami- 
nation of  the  subject  have  shown  to  be  important.  In  doing 
this,  no  apology  will  be  considered  necessary,  for  giving  to'the 
whole,  the  form  of  a  brief,  historical  and  elementary  treatise  on 
the  admiralty  jurisdiction  of  the  United  States,  itom  which  the 
simplest  rudiments  and  the  most  famtUar  common  places,  will 
not  be  excluded,  and  where  sometimes  arguments  and  specula- 
tions will  be  mingled  with  decided  cases,  and  with  the  dicta  of 
judges  and  elementary  writers. 

i  10.  The  admiralty  and  maritime  lav  consists  of  the  princi- 
ples and  rules  which  regulate  the  conduct  the  business,  and  the 
property  of  the  citizen  in  matters  of  admiralty  and  maritime 
character. 

It  is  no  part  of  the  object  of  this  work  to  treat  of  the  elemenia 
of  that  system  of  law.    They  are  to  be  found  in  -the  numerous 


Homrd,  4».    6  Haw.  385.    S  How.  473.    7  Howwd,  T33.    OpbtloB  ot  Jndgt 
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e\0mentar7  vorks  and  books  of  decided  cases  to  which  tefer- 
ence  will  be  made  in  the  following  pages. 

It  is  after  the  law  of  the  case  is  ascertaiaed  that  the  question 
of  great  practical  importance  arises,  what  is  the  remedy,  and 
where  and  how  can  it  be  obtained  ?  To  this  the  answer  is 
found  in  that  system  of  courts  and  officers,  and  of  professional 
art  and  technical  forms  and  proceedings,  by  and  according  to 
which  -justice  is  administered.  This  is  Practice,  in  that  sense 
which  distinguishes  it  from  Law,  and  it  is  in  this  sense 
that  the  practice  of  the  American  Admiralty  is  the  subject  of 
this  work.  This  embraces  the  jurisdiction  and  organization  of 
the  Admiralty  Courts,  as  well  their  forms,  modes,  and  rules 
of  procedure,  and  tba  rights,  duties  and  responsibilities  of  their 
various  functionaries. 

i  11.  The  Practice  of  admiralty  courts  in  that  narrower 
sense,  which  embraces  only  the  course  of  procedure  in  courts, 
is  established  with  more  certainty  and  uniformity,  but  is  even' 
less  understood,  than  the  jurisdictiou  of  the  courts  and  the  sys- 
tem of  law,  which  is  administered  in  them.  That  course  of 
procedure  was  intended  to  be  uniform  throughout  the  nation, 
and  in  general  harmony  with  the  practice  in  the  maritime 
courts  of  other  nations,  and  the  congress  by  an  early  statute 
prescribed  such  general  uniformity,  and  in  1842,  authorized 
the  Supreme  Court  of  the  United  Stales,  still  further  to  per- 
fect a  general  and  uniform  course  of  procedure  in  admiralty 
and  maritime  cases,  and  in  1845.  that  court  adopted  rules,  re^ 
gnlating  the  practice  in  civil  causes.  There  have  been  several 
American  works  on  the  admiralty  practice,  of  great  merit  and 
usefiilnesa  to  the  few  lawyers  who  have  hitherto  cultivated 
this  field  of  professional  activity.  Hall's  Admiralty  Practice ; 
Dnnlap's  Admiralty  Practice  ;  Belts'  Admiralty  Practice  \  and 
Conkling's  Admiralty  Practice.  Had  either  of  those  works  been 
intended  by  their  authors  to  meet  what  has  long  seemed  to  me 
the  greatest  want  in  this  department  of  law,  this  treatise,  pro- 
bably would  not  have  been  written.  They  are  well  known 
and  valuable  auxiliaries  to  the  well  versed  and  experienced 
practiser  in  the  admiralty  courts,  but  those  who  were  entering 
for  (be  first  time  upon  this  unknown  region  of  inquiry,  have  too 
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often  complatnecl  of  the  want  of  radimontal  aimpUcity  and 
clearness  of  iostruction  and  direction,  vhich  in  subjects  of  thia 
sort,  are  as  cooTenient,  if  not  as  necessary  to  ripe  and  cultivated 
men,  as  they  are  to  children  in  the  elements  of  ^netal  educa- 
tion. The  promnlgation  of  those  rules  of  the  Supreme  Cour^ 
seems  to  be  a  fit  occasion  for  an  attempt  to  exhibit  the  practice, 
in  that  simplicity  and  intelligibility  which  characterize  it,  and 
which,  if  properly  exhibited,  cannot  foil  greatly  to  faciUtate  and 
extend  a  knowledge  of  the  subject 

^  12.  The  whole  subject  is  invested  with  a  new  importance, 
by  the  recent  act  of  congress  extending  the  admiralty  jurisdic- 
tion of  the  courts  to  the  great  lakes,  the  inland  seas  of  this  ccn- 
tinent,  and  the  rivers  connecting  them — already  the  theatre  of  a 
maritime  conmierce,  far  outvaluing  that  of  all  antiquity  ;  and 
by  the  still  more  recent  extension  of  oor  territory  and  settle- 
ments, embracing  nearly  twenty  degrees  on  the  Pacific  ocean, 
thus  adding  to  our  coasting  trade  immense  voyages  of  four  to  six 
months,  constant  sailing,  and  making  us  the  nearest  maritime 
neighbors  of  the  oriental  world,  and  of  most  of  the  islands  of 
the  sea.  If  my  labors  shall  help  to  establish  that  unifonnity 
of  principle  and  decision  which  are  necessary  to  the  system, 
and  which  alone  can  give  to  this  branch  of  (he  national  judi- 
ciary, its  greatest  usefulness,  I  shall  enjoy  the  highest  rewEud  of 
professional  industry. 

The  first  question  which  presents  itself  in  this  inquiry,  is 
what  court  has  jurisdiction  of  the  controveiBy. 
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Jurisdiction. 


i  13.  Jurifidiction,  as  applied  to  courts,  is  the  power  to  heu 
and  delermiQe  judicially  the  subject  matter  in  controversy 
betveen  parties  to  a  suit  or  legal  proceeding.  The  action  of 
a  court  is  either  judicial  or  extra-judicial.  If  the  law  confers 
the  power  to  render  a  jndgmeut  or  decree  in  a  case,  then  the 
court  has  jurisdiction,  and  its  action  is  judicial.  If  the  law  doeS 
not  cmfer  such  power,  then  the  action  of  the  court  theieiB  is 
extra-judicial.    It  has  not  juri8dicti(H).(a) 

§  14.  The  jurisdictioa  of  courts,  is  a  iHWKh  of  that  which  is 
possessed  by  the  nation  as  an  independent  power.  The  juris- 
diction oC  the  nation  within  its  own  sphere  is  necessarily  ex- 
elusire  and  absdute.  It  is  susceptiUe  of  no  Umitaiioa  not  con- 
ferred by  itself ;  any  restriction  upon  it,  deriring  Talidily  from  an 
external  soorce,  woold  imply  a  diminntitm  of  its  sovereignty 
to  the  extent  of  the  restriction,  and  an  investment  of  that  sov- 
ereignty, to  the  same  extent  in  that  power  which  would  impose 
aacb  restriction.  All  exceptions,  therefore,  to  the  full  and  com- 
plete power  of  a  nation  within  ita  own  territory,  must  be  traced 
up  to  the  consent  of  the  nation  itself.  They  can  flow  from 
no  other  legitimate  Bource.(6) 

{  16.  The  judicial  power  of  t}ie  United  Slates  is  limited,  and 
of  course,  all  the  courts  of  the  United  Sutes  are  of  limited  juris- 
diction. Limited  bjr  the  grant  of  judicial  powpr  in  the  consti- 
tutkm,  and  limited  by  the  acta  of  congress  distritHUing  that  ja- 
risdiction  to  the  courts,  Iheir  action  extends  affil  must  be 
confined  to  the  eases,  controversies  and  parties  over  which  bolh 
the  constitution  and  the  laws  have  authorized  them  to  act.  As 
any  proceeding  is  within  or  without  the  limits  thus  prescribed. 


(a)  13  F«l.  718      Dnpon.  on  Ja/iidiclioD,  91. 
(1)  7CfU>«b,  116. 
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it  is  or  is  not  judicial,  valid  and  effectual.  The  constitution 
and  the  law  must  both  concur  in  conferring  juriBdiclion.  The 
judicial  power  of  the  government  is  derived  from  the  Constitu- 
tion. The  disposal  of  it  belongs  to  the  Congress.  Many  sub- 
jects of  jurisdiction  which  are  clearly  embraced  in  the  consti- 
tution, lie  actually  dormant,  because  the  Congress  has  never 
authorized  their  exercise  by  any  of  the  court8.(a) 

$  16.  This  power  may  be  limited  to  places,  to  persona  or  to 
subjects  of  a  particular  kind  or  character. 

Place. — There  are  a  variety  of  cases,  offences  and  contro* 
versies,  which  are  within  the  jurisdiction  of  certain  courts,  sim- 
ply,  because  they  happen  or  are  committed  in  panicular  places. 
If  an  offence  be  committed  in  a  fort,  arsenal,  or  dock-yard  of 
the  United  States,  or  on  (he  high  seas,  no  matter  what  the  of- 
fence may  be,  nor  by  whom  committed,  it  is,  by  reason  of  the 
place  alone,  subject  to  the  jurisdiction  of  the  courts  of  the  United 
States.     In  such  cases,  jurisdiction  depends  on  place  alone. 

Power. — The  judicial  power  of  tbe  United  States  extends  to 
all  cases  affecting  ambassadors  and  other  public  ministers  sad 
consuls,  and  in  other  ualioDs  wherever  there  are  privileged  or> 
dera  in  tbe  state,  there  will  usually  be  found  tribunals  specially 
devoted  to  controversies,  to  which  ecclesiastics,  or  nobles,  or 
oUier  privileged  persons  are  parties.*  In  such  cases,  tbe  jurisdic- 
tion depends  solely  upon  tbe  person. 

Sttbject  Mailer. — Other  courts  are  confined  in  their  jurisdic- 
tion  to  subjects  of  a  particular  character.  Subject  matter  is  aa 
various  as  the  law  itself,  embracing  any  thing  which  properly 
comes  within  the  sphere  of  legislation  ;  crimes  and  punishments, 
natural  and  social  relations,  contracts,  obligations,  duties,  rights 
and  wrongs ;  these  are  distributed  among  different  tribunals,  as 
the  convenient  administration  of  justice  may  require.  Hence 
there  are  cml  courts,  and  criminal  courts,  ecclesiastical,  mili- 
tary and  testamentary  courts,  courts  of  equity,  of  revenue  of 
international  law,  and  courts  of  admiralty  and  maritime  jiuisdic- 


1  Kent  Coinm.  314.    4  EU.  8.    7  Cnnob, 
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tion.  Such  courts  hare  jurisdictton  of  their  respoctivB  classes 
of  cases,  aot  bjr  reason  of  the  place  where  ^ey  arise,  nor  of  the 
persons  who  may  be  parties  to  them,  but  by  reason  of  the  sub- 
ject matter  of  the  controv6rsy.(a) 

i  17.  Whenever  a  court  has  jurisdiction  of  a  controTersy, 
whether  it  depend  on  place,  person  or  subject  matter,  it  has  the 
power,  according  to  its  own  course  of  procedure,  to  administer 
justice  between  the  parties,  so  far  as  that  controrersy  extends. 
If  it  be  a  court,  and  hare  jurisdiction,  then  from  the  very  force 
of  these  terms,  it  has  the  power  necessary  to  enable  it  fully  to 
adjudicate  between  the  parties,  and  to  enforce  its  decree.  If  it 
hare  power  over  the  principal  mauer,  it  has  it  also  over  the  in- 
cidents. If  it  have  power  to  begin,  it  has  power  to  finish,  al- 
though in  its  course  it  may  be  called  upon  to  consider  and  de- 
cide  matters,  which,  as  original  causes  of  aciion,  would  not  be 
within  its  cognizance,  and  the  duty  of  a  court  is  commensurate 
with  its  power.  It  is  as  much  the  duty  of  a  court  to  exercise 
juri>diction  whero  it  is  conferred,  as  not  to  usurp  it  where  it  is 
not  conferred.(6) 

i  18.  A  peculiarity  of  our  form  of  government,  compels  us 
to  look  at  tho  question  of  jurisdiction  of  the  courts  of  the 
United  States,  in  two  points  of  view,  the  political  and  the 
Judicial.  The  political  view  of  the  question,  involves  tho  in- 
quiry as  to  what  is  the  extent  of  the  constitutional  grant  to  the 
Government  of  the  United  Slates,  aa  a  political  sovereignty, 
seperate  and  distinct  from  the  Slate  Governments.  This  ques- 
tion arises  before  and  independently  of  all  courts  and  their  or- 
ganization, and  depends  upon  the  Constitution  alone.  It  was 
the  question  which  was  presented  to  the  first  congress,  that  met 
under  the  constitution,  when  they  came  to  provide  for  the  Ju- 
dicial wants  of  the  New  Government,  by  organizing  courts  10 
exercise  the  judicial  power  conferred  on  that  government. 
The  judicial  view  involves  only  the  question  as  to  the  extent  of 
the  legal  jurisdiction  of  the  tribunals  created  by  the  Congress, 


(■)  Dapoa.  on  Jarb.  31  to  37.    S  CnKh,  ei. 
(i)  5CniMli,61. 
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and  upon  which  it  bestoved  the  pover  to  exercise  certain  jo- 
dicial  povera  of  the  National  GorernmenL  The  constitutional 
grant  to  the  nation  was  fixed  and  inflexible  the  moment  th« 
constitution  was  adopted.  On  the  other  hand,  the  organization 
and  jurisdiction  of  the  courts,  and  the  distribution  of  judicial 
powers  was  left  to  the  Congress,  and  has  been  always  subject 
to  such  changes  as  the  wants  or  the  wisdom  of  successive,  pe- 
riods, may  from  year  to  year  suggest.  Thus  the  question  of 
the  American  admiralty  jurisdiction  is  not  a  queslion,  as  in 
England,  between  a  Court  of  Admiralty,  and  a  Court  of  Common 
Law,  (for  there  is  no  court  of  admiralty  proper  in  this  country, 
nor  is  there  any  common  law  of  the  United  States,)  nor  be- 
tween trial  by  jury  and  trial  by  a  judge,  but  it  is  <Mily  a 
question  between  the  General  Government  and  the  State 
Governments.  If  it  had  always  been  considered  in  this  light, 
the  argument  would  have  been  found  to  tnrn  upon  consid 
erations  widely  different  from  many  of  those  which  have  been 
presented,  and  much  of  the  difficulty  which  has  been  en- 
countered on  the  subject,  would  have  vanished  away.  It  is 
in  this  point  of  view  that  I  shall  first  consider  it,  inasmuch 
as  upon  this,  every  thing  else  depends.  There  is  indeed  a 
question  as  to  what  may  be  the  proper  court,  but  there  lies 
behind  it  the  more  difficult  and  important  question  to  what  gov- 
ernment or  sovereignty  we  must  resort  If  any  contro- 
versy belongs  to  the  judicial  c(^nizance  of  (he  United  States 
Government,  there  can  be  no  doubt  or  difficulty  in  ascertain- 
ing the  proper  tribunal  which  must  decide  it.(a) 

i  19.  The  constitution  of  the  United  States  grants  to  the 
Federal  Government,  judicial  power  over  *"'all  cases  of  admi- 
roily  and  maritime  jurisdiction."  This  is  the  whole  of  the  grant 
of  that  branch  of  judicial  power,  and  brief  and  simple  as  it  is, 
upon  its  true  construction  depends  the  whole  of  the  American 
admiralty  jurisdiction.  It  has  received  five  different  construc- 
tions.   It  has  been  contended, 

1.  That  this  constitutional  grant  embraces  only  those  few 


(■)  C»nit.Aet3,f  S.    S  Ptt.  659.    13  P*t.  781.    13  F«t.  731.    8P«Ll»& 
7  Crwah,  39. 
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eases  orvrbich  the  English  High  Court  of  Admiralty,  was  per- 
mitted to  take  cognizance  at  the  tiae  of  the  American  Revo- 
Inlron. 

%  That  it  embraces  all  cases  of  which  the  Boglish  Admiralty 
anciently  had  jurisdiction,  before  the  common  law  courts  had 
by  prohibitioQ  prevented  the  exercise  of  most  of  its  powers. 

3.  That  it  embrscei  only  the  cases  which  were  within  the 
acknowledged  competency  of  the  British  colonial  courts  of  Vice- 
Admiridty,  as  they  existed  at  the  time  of  the  American  Revo- 
latifya. 

4.  That  the  actual  jurisdiction  of  the  State  Courts  of  Admiral- 
ty, which  were  in  eziBtence  at  the  adoption  of  the  congtitutiou 
of  the  United  States,  was  alone  embraced  iu  the  grant. 

6.  That  the  words  admiralty  and  maritime,  relate  simply  to 
aabject  matter,  and  were  used  in  that  general  sense  which  em- 
braces all  those  cases  relating  to  ships  and  shipping,  which 
arise  under  tlie  municipal  maritime  regulations  of  each  nation, 
and  those  which  arise  under  the  general  maritime  law.(a) 

In  endeavoring  to  ascertain  which  of  these  constructions 
ought  to  prerail,  I  shall  ia  the  first  place  recur  to  some  general 
pincjples  and  well  known  facts  connected  with  the  constitution, 
which  although  their  relation  to  this  subject  may  not  at  first  b* 
apparent,  cannot  fail  to  aid  us  in  our  inquiry. 
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Constitutional  CoTutruetion. 

i  20.  The  Constitution  is  to  be  constraed  according  to  the 
obvious  import  of  its  own  phraseology.  We  cannot  by  evidence 
from  other  sources  or  the  views  or  intentions  of  individuals,  in 
framing  or  adopting  that  instrument  divert  the  language  from  its 
ploin  import.  The  intention  of  a  people,  or  of  a  popular  body, 
can  be  known  only  froiD  their  corporate  acts,  or  from  the  results 
in  which  the  whole,  by  the  legal  majority,  concur. 

The  Constitution  was  fully  discussed  in  the  convention,  and 
before  the  people,  and  there  is  no  evidence  that  the  people  ot 
their  representatives,  did  not  understand  the  constitution  as  it  is 
written.  Emanating  from  the  people,  its  powers  ara  granted 
by  them,  and  it  is  the  highest  evidence  of  their  will  and  inten- 
tion.  Most  especially  is  this  so,  since  the  constitution,  in  the 
whole  and  in  its  parts,  was  the  result  of  compromises.  The  views 
of  no  party  were  there  embodied,  nor  were  the  intentions  of  any 
set  of  men,4here  carried  out ;  but  after  full  discusdion  and  long 
deliberation,  from  patriotic  motives,  alt  yielded  to  it,  and  it  was 
adopted  as  it  was  written.{a) 

{  21.  Its  grants  of  judicial  power,  as  well  as  of  political  sover- 
eignty, are  brief,  sententious  and  comprehensive.  None  of  its 
words  are  to  be  disregarded,  as  without  meaning,  nor  to  be  con- 
sidered as  used  to  round  s  period,  or  to  give  fulness  and  eupho. 
ny  to  a  sentence.  Its  phraseology  was  most  carefully  chosen, 
and  all  its  words  are  significant,  and  introduced  for  the  purpose 
of  conveying  their  appropriate  shades  of  meaning.(A] 

}  22.  It  is  a  constitution,  not  a  code.  It  has  indeed  the  force 
of  law,  but  it  is  also  still  higher  than  a  law,  in  the  usual 


(.)  1  Wh.«.  3M,  341.   9  id,  187, 196.    Mtd.  Pap.1593 1«  1601  5  Bur.  44L 
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^d  by  Google 


CONSTITUTIONAL  CONSTHUCTION.  15 

sense  of  that  word.  It  is  an  oi^nic  law,  made  by  the  people, 
and  not  by  the  legislatare,  and  in  a  few  brief  sections  eslab- 
liahes  the  frame  of  goTernmeni,  and  fixes  the  general  relations 
and  inflexible  gnards  of  political  society  for  a  great  QHtion,  for 
Buccessive  ages.  It  is  necessarily  brief  in  its  language,  but  far 
reaching  and  comprehensive  in  all  its  provisions.  It  was  not 
intended  to  settle  details,  enumerate  instances,  or  explain  by  il- 
lustration ;  but  to  establish  principles,  describe  outlines,  and 
fix  the  landmarks  of  political  power,  in  such  general  manner  as 
to  provide  for  an  unknown  future,  and  the  circumstances  of  a 
territory  indefinitely  to  be  eztended.(a) 

i  23.  It  is  a  constitution  of  grants,  and  not  of  restrictions  ; 
grants  made  under  peculiar  circumstances,  and  for  character- 
istic purposes.  In  this  it  differs  from  other  constitutions.  Those 
of  other  constitutional  governments,  are  limitations  or  reatriC' 
tions  of  that  universal  sovereignty  or  governmental  omnipotence, 
which  belongs  to  an  independent  state,  and  which  makes  the 
state,  however  organized,  the  irresponsible  master  of  the  life, 
liberty,  property  and  conduct  of  the  individual,  'except  so  &r  as 
the  state  baa  voluntarily  limited  its  power.(&) 

§  34.  Of  this  latter  class,  were  the  Constitutions  of  the  Indi- 
vidual States,  before  the  Federal  Constitution  was  formed.  The 
American  Revolution  commenced  in  rebellions  of  separate  colon- 
ies bounded  on  the  great  common  highways  of  national  inter- 
course. For  a  common  purpose,  th^  consulted  together,  and  in 
1776,  declared  themselves  "  free  and  independent  states,"  not  a 
free  and  independent  nation.  They  then  separately,  each  in  its 
own  maimer,  adopted  forms  of  government,  under  which  as  in- 
dependent nations,  they  had  nil  the  functions  of  good  govern- 
ment. The  prerogatives  of  the  Crown,  and  the  transcendent 
{Mwer  of  Parliament,  all  elemental  and  ultimate  national  supre- 
macy, devolved  upon  the  states  and  the  people  thereof,  in  a 
plenitude  unimpaired  by  any  act,  and  controllable  by  no  au- 
thority.   Each  State  was  in  itself  an  Independent  Nation,  and 


(■)  4  Wbrat.  316.    CoMt.  Praimbla.     Uwj  Wt  4,  f  3L 
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foreign  to  the  other  states  of  the  Union,  as  well  as  to  other  na- 
tions. It  was  competent  for  the  people  of  the  states,  although 
thus  foreign  to  each  other  and  independent,  to  create  by  eommoa 
consent,  a  General  Government,  and  to  invest  it  with  all  the 
powers  which  they  might  deem  proper  and  necessary  to  extend 
or  restrain  these  powers  according  to  their  own  good  pleasure, 
and  to  give  them  a  permanent  and  supreme  autfaority.^a) 

i  25.  For  matnal  aid,  these  states,  in  1777,  formed  a  leagns 
or  articles  of  perpetual  union  of  feeble  character,  known  as  the 
Articles  of  Confederation,  creating  a  smrt  of  general  government ; 
and  finally,  in  17S9,  toform  a  more  perfect  union,  and  especially 
to  establish  justice,  the  present  General  Government  was  formed 
by  the  Constitution  of  the  United  States,  and  to  it  was  granted  by 
that  instrument  a  portion  only  of  the  powers  previously  existing 
in  the  states,  and  the  people  thereof.  It  was  a  government  made 
by  taking  from  the  states,  and  the  people  thereof^  and  transferring 
to  the  United  States,  and  the  people  thereof,  certain  portions  of 
sovereignty ;  so  that  while  under  most  other  constitutional  gov- 
emments,  including  those  of  the  States  of  this  Union,  the  legis- 
lature or  supreme  power  may  lawfully  do  any  thing  which  is 
Tiot  forbidden  in  their  constitutions,  the  government  of  the  United 
States,  having  no  powers  except  such  as  are  granted  to  it  di- 
rectly or  indirectly  in  its  constitution,  can  do  nothing  except 
those  things  for  which  it  can  show  a  ccmatitutional  aQthority.(6) 

^  26.  Some  of  these  grants  convey  elemental  powers  of  gov- 
ernment in  all  their  fulness  and  force,  while  others  are  convey- 
ed in  a  modified  and  restricted  form.  They  were  grants  by 
governments  already  organized,  and  possessing  and  actually 
exercising,  with  few  restrictions,  unlimited  sovereignty.  They 
were  made  by  the  "  People  of  the  United  States,"  but  not  by  the 
people  as  a  primary  and  unoi^anized  maaa  solely,  btit  by  the  peo- 
ple already  formed  into  regular  communities,  and  acting  through 
or  under  their  established  constitutions ;  they  were  thus,  direct 
grants  by  the  people,  of  these  primitive  powers,  which,  on  the 


(■}  1  Wb«at  331, 335.    8  Pet  esa 
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tbeovyofonrgorenimetits,  are  supposed  to  emaoate  from  tht 
People,  and  tbey  were  also  grants,  by  established  popular  gor* 
emments,  of  powers  constituting  a  part  of  their  own  acbnovt 
edged  functions ;  and  while  they  were  the  act  of  the  constituted 
auUiorilies,  in  the  name  of  the  People,  they  were  also  ratified 
by  tho  People  as  the  ultimate  source  of  political  power,  They 
are  therefore,  all  of  them,  to  their  proper  extent,  and  for  the  ao- 
complishment  of  their  proper  purpose,  of  the  most  uncontroll- 
able abd  irresistiUe  characteT,  and  they  aie  without  any  limi^ 
except  such  as  is  prescribed  by  the  constitution  itself.  Thus 
the  power  of  peace  and  war,  of  intemational  negotiation,  of 
coinage^  the  judicial  power  over  all  cases  affecting  ambassadors^ 
and  over  all  cases  of  admiralty  and  maritime  jurisdiction,  and 
others  are  transferred  to  the  general  goremment,  free  &om  all 
restriction  and  UmitatioD.(a) 

^  27.  All  the  powers  in  the  constitution  were  conferred  upon 
the  general  government  for  purposes  expressed  in  the  constitu- 
tion, in  view  of  which  purposes  they  are  respectively  to  be  con- 
strued. The  constitution  was  made  "  to  form  a  more  perfect 
anion,  establish  justice,  ensure  domestic  tranquilUty,  provide  for 
the  common  defence,  promote  the  general  welfEire,  and  secure 
the  blessings  of  Uberty,"  to  all  the  people  of  all  the  states.  Its 
grand  purpose  was  to  uni/y  the  whole  in  the  relations  of  in- 
teroationality,  and  all  its  minor  purposes  were  subordinate  and 
ancillary  to  this.  Its  grants  therefore  consist  of  great  classes  a£ 
powers.  Those  which  should  especially  regulate  our  intercourse 
with  foreign  nations  and  their  subjects,  and  with  the  sister 
states  and  theii  citizens,  and  those  in  the  exercise  of  which  we 
were  ourselves  to  be  emphatically  one  people,  and  to  be  clothed 
with  equal  rights,  although  ia  other  respects  we  were  to  remain 
members  of  different  communities,  were  granted  to  the  General 
Government,  that  our  intercourse  with  foreign  powers,  might  be 
80  regulated  as  to  make  ua  one  of  the  great  family  of  nations, 
acknowledging  the  laws  and  respecting  and  adopting  tte  usages 
which  constitute  the  rule  of  international  intercouioe,  and  that 
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the  separate  States  might  not  by  jairitig,  inconstant  and  antago- 
nizhig  laws,  destroy  the  harmony  which  could  alone  make 
us,  and  keep  us  the  United  States.(a) 

§  28.  This  is  especially  evident  in  the  constitutional  grants 
of  judicial  power.  They  are  not  grants  to  this  or  that  court  of  the 
United  States.  The  Constitution  does  nothing  but  draw  the 
line  between  the  cases  which  belong  to  the  United  States  Giov- 
emment  and  those  which  belong  to  the  State  Governments.  It 
transfers  from  the  States  and  the  people  of  the  states  to  the 
General  Government,  the  judicial  sovereignty  in  great  national 
classes  of  cases  to  be  exercised,  not  necessarily  by  courts  con- 
stituted lUce  the  British  Admiralty,  or  the  British  courts  of  com- 
mon law  or  equity,  but  by  such  courts,  and  in  such  manner  as 
the  congress  of  the  newly  created  Government  should  provide. 
When  the  Constitution  was  made,  there  were  no  courts  of  the 
United  Slates  of  any  sort,  nor  was  it  certain  that  there  would 
be  here,  (as  there  never  has  been,)  a  purely  Admiralty  Conrt, 
but  it  was  certain  that  in  the  multifarious  transactions  on  the 
ocean,  seas,  lakes  and  rivers,  which  were  to  be  the  highways  of 
our  intercourse  and  commerce,  between  the  several  states  and 
the  various  nations  of  the  world,  a  thousand  questions  might 
continually  arise,  when  the  law  of  nations  and  the  law  of  mari- 
time commerce — the  maritime  law  of  the  world — ought  to  take 
the  place  of  the  numerous  conflicting  and  changing  rules  which 
could  not  fail  to  result  from  the  various  legislation  and  adjudi- 
cation of  the  states,  and  in  no  manner  could  a  uniform  admin- 
istration  of  that  great  branch  of  the  law  of  nations,  known  as 
the  general  maritime  law,  be  secured,  except  by  the  transfer  of 
all  cases  of  admiralty  and  maritime  jurisdiction,  to  the  cog- 
nizance of  the  N&tional  Judiciary.(A) 

i  29.  A  fruitful  source  of  error  in  relation  to  the  Government 
of  xht.  United  States,  is  its  supposed  relation  to  the  British  Gov- 
enmieni.    The  United  States  is  sometimes  said  to  be,  and  in 


(a)  CoMt  FrtwnUe.    Aiv.  1,  j  8, 9, 10.    Ibid.  Art.  3,  J  3,  Art.  4.    I  Wmi. 
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a  timited  hiBtorical  sense,  is  an  offset  from  Great  BritaiD,  and 
most  of  the  people  of  the  coloaies  at  the  time  of  the  Revolution, 
were  the  descendants  of  British  subjects.  And  many  of  the 
states  are  realljr  shoots  from  the  Government  of  Great  Britain, 
and  as  such  were  subject  to  the  common  law.  It  was  therefore 
quite  natural,  that  in  matters  relating  to  the  foundation  and 
powers  of  oar  GoTemment,  many  would  first  look  to  the  nation 
from  whidi  we  had  just  been  severed  by  a  revolution,  and  whose 
language  aad.  literature  were  our  own.  Still,  it  is  not  to  be  for- 
gotten, that  our  people  were  not  homogeneous,  but  consisted  of 
persona  from  all  civilized  nations,  and  the  English,  Scotch,  Irish, 
Welsh,  Dutch,  Swedes  and  French,  some  by  conquest,  and 
some  by  emigration,  were  mixed  and  united  to  make  the  Amer- 
icao  Nation,  and  had  all  brought  with  them  to  some  extent,  a 
knowledge  of  and  an  attachment  to,  the  institutions  of  theit 
parent  eountries,  and  the  creation  or  incorporation  of  other  states 
from  other  conquered  or  revolted  coloaies,  with  other  laws  and 
usages,  was  also  contemplated.(a) 

And  in  all  these  nations  having  ships  and  commerce  as  well 
as  in  England,  causes  of  admiralty  and  maritime  jurisdiction, 
had  always  arisen  and  such  cases  had  been  decided  in  different 
nations  by  courts  of  different  names.  In  some  nations  courts 
were  expressly  devoted  to  such  cases  under  the  name  of  Consular 
Courts,  Tribunals  of  Commerce,  Maritime  Courts  and  Courts 
of  Admiralty,  In  other  nations,  as  in  England,  cases  of  mari- 
time jurisdiction  were  in  one  form  or  another,  entertained  by  all 
the  courts  of  law  and  equity  in  the  kingdom,  and  decided  ac- 
cording to  that  system  of  maritime  law,  which  derives  its  forca 
from  the  universal  consent  of  commercial  naUons. 

^  30.  These  circumstances  may  not  liave  been  without  their 
influence  to  induce  the  framers  of  our  Constitution  to  make  as 
they  did,  a  new  and  original  government  They  did  not  in 
any  manner  address  themselves  to  national  prejudices  or  pre- 
diiectioB^  nor  adopt  or  even  allude  to  any  previously  existing 
government,  as  a  pattern  or  standard,  nor  re-enact  any  known 
code  of  laws,  in  whole  or  in  part,  but  (hey  passed  by  in  silence. 


M  HoImm  Auiwli, paifia.    JuLolCoaL  Art.  ll.    ConM.  Art.  4, 1 3. 


^d  by  Google 


BO  THE  AMERICAN  ADMIBALTY. 

the  inatitatioafl  of  the  whole  Torld,  and  invented  a  constitntion 
imd  laws  which  had  neither  pattern  nor  prototjrpe,  in  the  actual 
and  present  state,  or  past  history  of  the  human  race.  When, 
theiflibre,  they  created  or  granted  a  power,  it  was  a  grant  of 
that  power,  not  as  it  existed  in  one  goremment  or  ano^er,  bat 
a  grant  of  the  power  in  the  abstract  It  was  a  o-eation  of  the 
mere  gOTeramental  function,  to  be  exercised  by  the  new  Govern- 
ment in  its  own  prescribed  manner,  without  any  regard -to  the 
manner  in  which  it  had  been  exercised  before  or  elsewhere.(a) 

I  31.  The  Ooveronient  and  Laws  of  the  United  States  as  es- 
tablished by  and  under  the  Constitution,  cannot  in  any  proper 
sense  be  called  an  offset  from  those  of  Great  Britain,  nor  have 
they  any  relation  or  similarity  to  them.  Our  Constitution  was 
a  new  creation  made  after  the  Revolution — after  twelve  years*  of 
actual  independence  nader  the  Confederation,  and  made,  not 
fiom  any  parent  state,  but  from  ourselves,  and  nothing  else.  The 
existence  of  such  a  state  as  Great  Britain,  (to  say  nothing  of 
her  pecoliar  laws,  courts  or  institutions,)  is  not  even  remotely 
hinted  at  in  the  Constitution  or  in  the  Articles  of  Confederation, 
and  her  institutions  cannot,  justly,  be  considered,  as  in  any 
manner,  the  exponents  of  our  own.  Indeed,  in  the  convention 
tfiat  formed  the  Constitution,  the  institutions  and  example  of 
Great  Britain  were,  with  singular  consistency,  referred  to  only 
that  they  might  be  avoided ;  and  in  the  Constitution  itself  every 
thing  is  studiously  omitted  which  might  even  recall  to  mind 
those  institutions.  The  conunon  law  of  England  has  never 
been  by  adoption,  by  inheritance,  or  by  re-enactment,  the  lav 
of  the  United  States,  although  it  has  been  of  some  of  the 
8tate8.(6) 

i  32.  Our  Constitution  and  laws  are  written  in  the  English  lan- 
guage, and  of  course  to  that  language  we  must  look  for  the 
proper  meaning  and  force  of  their  terms,  and  this  is  the  only 
link  that  connects  the  laws  and  Institutions  of  the  Gener^ 
Government  with  those  of  any  other  aatioo.     When,  therefore, 


{m)U»<i.Ttp.paMKm.     IWhaaL  331,3.    13  Pet  73S,  730. 
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the  eonstitutkm  or  lam  uses  the  wotds  equity — commoii  lav — 
admiralty — maritime  law — civil  law — trial  by  jury — felony,  &c., 
it  is  to  the  Eaglish  law  and  to  English  dictionaries  that  we  must 
resort  for  the  msaning  of  those  terms,  but  it  by  no  means  fol- 
lows, that  we  must  look  to  the  same  source  for  the  structure 
and  jurisdiction  of  our  national  courts,  or  for  the  rules  of  decision 
which  they  are  to  follow.  The  force  of  a  common  language 
even  added  to  that  of  our  historical  connection,  was  alh^ether 
too  feeble,  properly,  to  give  to  our  new  made  and  original  political 
institutions  any  transatlantic  odor,  much  less  to  characterize 
them  by  strong  English  analogies. 

i  33.  la  view  of  these  considerations,  it  may  be  futfher  ob- 
served that  the  grant  in  the  Constitution  of  admiralty  and 
maritime  Jurisdiction  is  confined  solely  to  the  judicial  power 
properly  so  called — "The  judicial  power  of  the  United  States 
shall  be  Tested  in  one  Supreme  Court,  and  in  such  inferior  courts 
as  the  Congress  may  from  time  to  time  establish." — "  The  judi- 
cial power  shall  extend  *  *  to  all  cases  of  admiralty  and  mari- 
time jurisdiction." — The  Admiral,  in  many  countries,  had  nnme- 
rous  powers,  duties  and  rights  which  sprang  bom  and  related 
to  bis  miUtary  or  naval  character,  and  to  his  dignity  and  station 
as  a  high  executive  officer,  clothed  with  many  of  the  preroga- 
tives of  royalty,  rather  than  to  his  judicial  character.  He  was 
a  high  naval  commander  and  nothing  else,  a  commander-in- 
chie^  subordinate  only  to  the  king,  and  some  of  his  mere  per- 
quisites and  privU^es  have  been  subjects  of  the  jurisdiction  of 
the  admiralty  court  All  those  portions  of  the  power  of  the 
Admiral  which  may  be  properly  called  executive  or  adminis- 
trative are  unknown  to  the  American  Admiralty.  The  trap- 
pings, perquisites,  prerogatives  and  droits  of  the  admiralty  are 
left  to  governments  with  which  they  are  in  harmony  and  a 
purely  judicial  function,  to  be  exercised  only  in  cases  of  maritime 
character,  between  party  and  party,  by  judges  and  courts,  and 
not  by  the  admiral  nor  his  deputies,  was  thus  granted  to  the 
United  Slates  in  the  simplest  and  most  comprehensive  language. 
It  provides  for  nothing  but  "  cases  "  w  couris.(_a) 


(a)  i  34, 31,  38,  39.    6  WhaaL  SG4. 
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i  34.  As  it  embmces  nothing  but  coses,  so  it  embraces  all 
cases  of  admiralty  and  maritime  jurisdiction,  nothing  can  be 
more  full,  simple,  clear  and  unquestionable  than  the  words  of 
the  grant,  "  all  casta."  It  is  subject  to  neither  condition,  excep- 
tion nor  linutation.(a) 

!  35.  There  aie  tvo  classes  of  cases  granted  to  the  Federal 
Judiciary.  In  one  the  nature  of  the  case  is  every  thing,  and 
the  character  of  the  parties  nothing — in  the  other  the  character 
of  the  parties  is  every  Uiing,  and  the  nature  of  the  case  nothing — 
a  distinction  springing  naturally  out  of  the  purpose  and  char- 
acter of  the  constitution,  to  which  allusion  has  already  been 
nude.  "  All  cases  affecting  ambassadors  and  other  public  min- 
isters and  consuls,"  "  Controversies  between  citizens  of  different 
states,"  6cc. ;  in  these,  every  thing  depends  upon  the  character 
of  the  parties. 

■'  All  cases  in  law  and  equity  arising  under  this  constitution.*' 
"  All  cases  of  admiralty  and  maritime  jurisdiction  ;"  in  these 
every  thing  depends  npon  the  nature  of  the  case,  the  subject 
matter  of  the  suit,  and  nothing  upon  the  character  of  the 
party.(A) 

{  36.  In  none  of  these  cases  does  the  jurisdiction  depend  upon 
the  question  what  British  court,  or  what  court  of  uiy  other 
country,  had  jurisdiction  of  the  case — and  as  jurisdiction  in 
cases  in  law  and  equity,  depends  simply  on  the  question  whe- 
ther they  arise  under  the  constitution  and  laws  of  the  United 
States,  80  jurisdiction  in  cases  of  admiralty  and  maritime  juris- 
diction, depends  upon  the  admiralty  or  maritime  nature  of  the 
case,  and  in  no  manner  upon  the  question  whether  in  England 
the  cause  would  be  heard  in  the  High  Court  of  Admiralty,  the 
Court  of  King's  Bench,  the'  Court  of  Exchequer,  or  the  Court  of 
Chancery,  with  or  without  a  jury. 

§  37.  We  are  not  at  liberty  to  say  that  in  an  instrument  so 
well  considered  and  so  carefully  drawn,  any  words  are  not  signi- 


(«)  Ant«,  i  31. 
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ficBOt,  much  less  can  we  reject  such  a  word  aa  all,  or  deprive  it 
of  its  proper  significance.  It  cannot  be  construed  to  mean  a 
small,  unspecified  and  debateable  portion.  Nor  can  we  add  a 
conditioQ  or  limitation  to  it  All  cases  of  law  and  equity  arit' 
ing  under  this  canatUution,  &^.,  all  cases  between  citizens,  &c., 
all  cases  affecting  ambaasadora,  dec.  In  these  clauses,  limita- 
tions are  carefully  inserted  and  as  cautiously  they  are  omitted 
in  the  one  under  consideration.  It  would  have  been  easy  to  say, 
«  all  cases  of  which  the  Court  of  King's  Bench  in  England 
shall  permit  the  English  High  Court  of  Admiralty,  from  time 
to  time,  to  take  jmisdiction,"  if  it  had  been  intended  to  leave  a 
portion  of  our  legislative  and  judicial  power,  to  be  exercised  or 
r^ntated  ia  Great  Britain  through  all  time.(a) 


(a)  AnU,  4  31.    fi  Haw.  457.; 
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AdnUriUtff  and  Maritim*  Lmo. 

i  38.  The  word  admiralty,  in  the  constitution,  cannot  be  de- 
prived  of  any  of  its  proper  force.  The  word  is  of  frequent  a»e 
in  the  maritime  systems  of  many  couDtries,  and  refers,  especial- 
ly, to  that  class  of  cases  which  originally  came  within  the 
proper  cognizance  of  the  admiral.  It  is  not  necessary  here  to 
repeat  the  iogenious  and  fanciful  etymologies  of  the  word,  nor 
even  the  more  sound  and  rational  ones.  It  is  sufficient  to  say, 
that  they  are  but  so  many  modes  of  showing  the  relation  be- 
tween bis  title  and  his  duties.  Godolphin  devotes  the  first 
chapter  of  his  View  of  his  Admiral  Jurisdiction  to  "  the  etymon 
or  true  original  of  the  word,  with  the  various  appellations  there- 
of," in  which,  and  the  authorities  there  cited,  the  curious  will 
find  all  they  desire.(a) 

{  39.  Every  maritime  nation  has  certain  rules  or  laws  in  re- 
lation to  ships,  shipping  and  maritime  matters,  which  are  pecu- 
liar to  itself — such  as  its  navigation  acts — its  municipal  r^:ula- 
tions  of  its  harbors,  creeks,  and  bays,  and  navigable  rivers,  and 
of  its  own  vessels — its  rules  in  relation  to  drowned  persons — 
wrecks — obstructions  in  rivers — prohibited  nets — royal  fisheries, 
and  other  droits  of  the  admiralty,  constituting  its  maritime  police. 
These  were  originally  enforced  by  the  Admiral  exercising  in  part  a 
high  executive  and  administrative  function,  which  was  a  portion 
of  the  royal  prerogative,  and  was  in  substance  confined  to  Ate  wr< 
ters  and  the  vessels  of  his  own  nation.  The  Admiralty  Court  was 
the  forum  through  which,  and  by  the  aid  of  whose  process, 
when  necessary,  these  local  municipal  and  administrative  laws 
were  enforced,  and  their  violators  punished.  These  are,  pro- 
perly, the  admiralty  law  of  any  country.  Cases  arising  under 
these  laws,  are  cases  of  purely  admiralty  jurisdiction.    Each 
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nation  haa  its  own  Bystem  of  admiralty  law,  wliich  it  change* 
and  modifies  at  pleasure.  It  has  been  remarked,  that  the  meW 
execuliTe  fiincliona  of  the  Admiral,  his  prerogatives  and  perqui-" 
sites,  have  no  existence  here.(a) 

f  40.  So  the  woid  maritime  ia  also  to  have  its  appropriate 
meaning— relating  to  the  sea.  The  words  admiralty  and  mari- 
time, as  they  are  used  in  the  Constitution  and  acts  of  the  Con- 
gress, are  by  no  means  synonimous,  although  able  lawyers,  od 
the  bencli  as  well  as  at  the  bar,  seem  sometimes  to  hate  so  con- 
sidered them.  The  word  admiralty  and  the  word  maritime, 
were  evidently  both  inserted  to  preclude  a  narrower  constrac- 
tion,  which  might  be  given  to  either  word,  had  it  been  aaed 
alone.(6} 

^  41.  Maritime  cases  are  more  properly  those  arising  ondef 
the  maridme  law,  which  is  not  the  law  of  a  particular  country, 
and  does  not  rest  for  its  character  or  authority,  on  the  peculiar 
institutiona  and  local  customs  of  any  particular  country,  but 
consists  of  certain  principles  of  equity  and  usages  of  trade, 
which  general  convenience  and  a  common  aense  of  justice 
have  established  to  regulate  the  dealings  and  intercourse  of 
merchants  and  mariners,  in  matters  relating  to  the  sea,  in  all 
the  commercial  countries  of  the  world.(c) 

J  42.  This  maritime  law  does  not  in  the  leaat  Aepeai  apon 
the  court  in  which  it  is  to  be  administered,  but  furnishes  th& 
proper  rule  of  decision  in  cases  to  which  it  applies,  no  matter  in 
what  courts  they  may  be  brought ;  and  it  has  in  fact,  been  ad- 
ministered in  different  countries,  in  different  courts,  each  con- 


(-)A.f,48.4.    S«pr-.4«.    U».ofOl«,».35to«.     I-w.rfH^- 
taw»LoUMM,™»«.    G<MJ.Iphii..43.    Zooch,llo98.    S«L.w.,5l,  54. 
WJ-iAct,4T^Wh..t335.    6.  Id.  264.    GD^  53&    13  P,l.  7*4.   J^U, 

^%'3^,^r^^^i.l.  Uw.-f01eroD,Art.U.li  I-w-TW*-^' ** 
Sfcar.  Mui««  OnLofFniiM.  Bmcm,  iDtwd.  PMde«u.  Loii  M.r.  3TiU». 
177.  IS8.  Rhod.Uw.36.  Conml.t,  IB.  Godolp.43,155.  Zoncb.A».9.  Sm 
lj«>.iiniiiii     HalTow,  110.      Zoueh,  As.  & 

4 


^d  by  Google 


aO  ADMIRALTT  AKD  MARITIME  LAW. 

stitQted  in  its  own  maimer — soma  called  Admiralty  Courts — 
some  Maritime  Courts — some  Coasulai  Courts — some  Tribnaals 
of  Commerce.  In  England,  the  Court  of  Admiralty,  and  the 
Court  of  Chancery,  especially  enforced  it,  while  truth  was  re- 
quired in  pleading,  but  when  by  the  use  of  a  fictitious  venue, 
the  facts  might  be  laid  as  occurring  in  London,  the  King's 
Bench  took  jurisdiction  and  prohibited  the  Admiralty,  and  thus, 
in  the  King's  Bench  more  than  in  the  Court  of  Admiralty,  aad 
especially  uoder  Lord  Mansfield,  the  maritime  law  was  built 
up  and  extended.  In  like  manner,  that  large  portion  of  the 
admiralty  law  which  relates  to  the  royal  revenue,  is  in  England 
admioistered  in  the  Court  of  Exchequer,  instead  of  the  Court 
of  Admiralty.(a) 

i  43.  The  jurisdiction  of  the  Admiral  and  the  administration 
of  the  admiralty  law^  proper- — the  local  maritime  law — as  it  be- 
came a  judicial  function  has  thus  passed  into  the  hands  of  the 
courts,  and  they  now  administer  the  admiralty  law  and  the 
maritime  law — ^both  of  which  are  sometimes  called  the  admir- 
alty law,  sometimes  the  Maritime  Law,  and  sometimes  the  Ad- 
miralty and  Maritime  Law,  and  cases  arising  under  them  are 
cases  of  Admiralty  and  Maritime  jurisdiction.(A] 

{  44.  In  the  diSerent  maritime  nations,  these  two,  the  local 
admiralty  law  and  the  general  admiralty  law,  have  been  codified 
for  convenience,  and  are  found  united  in  the  maritime  codes 
and  ordinances  which  those  nations  have  compiled  or  enacted, 
and  which  will  be  further  noticed  in  future  pages  of  this  work, 
when  the  actual  maritime  law  as  administered  in  the  civilized 
nations  of  the  world,  wUl  be  more  particularly  the  subject  of  in- 
quiry. 

i  45.  In  further  endeavoring  to  ascertain  what  the  framers  of 
the  constitution  meant  by  the  words  "  admiralty  and  maritime," 
it  is  important  to  inquire  more  especially  into  the  admiralty  and 
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maritime  systems  of  England — of  Scotland—ci  the  British 
American  Chlontea~~ot  the  American  States  under  the  Cknfed- 
eration,  and  of  France.  At  the  time  when  the  ConstitDtioQ 
was  formed,  English,  Scotch,  American  and  French  commer- 
cisd  enterprize,  composed  most  of  the  maritime  commerce  of 
the  world,  and  such  was  our  relation  to  them  all,  that  the  great 
men  who  were  laying  the  foundadoDs  of  our  government,  while 
they  did  not  adopt  in  detail,  the  institutions  of  any  other  people, 
cannot  be  presumed,  in  so  important  a  matter,  to  have  been  ig- 
norant of,  or  to  hare  OTerlooked  the  maritime  courts  of  either  of 
those  jurisdictions,  and  they  must  hare  been,  in  some  sort,  his- 
torically acquainted  with  them  all 
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THB   ENGLISH   4DMIBALTT. 
The  Anwnt  Jurisdiction  of  the  Engliah  AdmirtUlv- 

\  46.  The  jurisdiction  of  the  English  Admiralty,  as  actually  ex- 
ercised in  its  earliest  days,  and  for  centuries  aftervards,  was  most 
extended,  various  and  ample,  embracing  all  maritime  causes  of 
action,  civil  and  criminal,  of  contract  and  of  tort,  and  all  causes  of 
action  arising  on  sea  or  beyond  sea  in  foreign  countries.(a)  la 
bringing  together  the  proofs  of  this  proposition,  (which,  perhaps, 
many  will  consider  sufficiently  evident  without  formal  proof,) — 
the  hazard  of  being  considered  prolix  and  common  place,  will 
not  deter  me  from  entering  at  length  into  the  subject,  and  spread- 
ing before  the  reader  the  more  important  documents  relating 
to  it. 

}  47.  There  are  no  statutes  granting  jurisdiction  to  the  En- 
glish Admiralty  and  other  superior  courts  in  England.  The 
chancery,  king's  bench,  common  pleas,  exchequer  and  admi- 
ralty are  all,  in  theory,  branches  of  the  loyal  prerogative.  It 
is,  therefore,  in  the  acts  and  records  of  prerogative,  in  the  com- 
missions and  ordinances  of  the  monarch,  that  we  are  to  look  for 
the  grants  of  jurisdiction,  and  the  proper  evidence  of  its  legiti- 
mate extent,  except  when  they  are  limited  by  statute. 

h  48.  The  commission  of  the  Admiral  of  England,  by  the 
ancientand  the  later  patents,  conferred  a  most  ample  jurisdiction, 
in  the  most  unequivocal  terms.  It  was  as  follows : — "  Damua 
tt  eoneedimuSf  ^e.  We  give  and  grant  to  N.  the  office  of  our 
great  Admiral  of  England,  Ireland  and  Wales,  and  the  domin- 
ions and  islands  belonging  to  the  same,  also  of  our  town  of 
Calais  and  our  marches  thereof,  Normaudie,  Gascoigne,  and 
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Aquitaine ;  aod  we  make,  appoint  and  ordain  him  our  Admiral 
&&,  vith.  all  piirileges,  juiisdictioaB,  dec,  and  power  in  civil 
causes,  ad  cognoseendum  de  placiiu,  to  bold  conusance  oCpleaa, 
debts,  bills  of  exchange,  policies  of  insurance,  accounts,  charter, 
parties,  caniraeiums,  bills  of  lading,  <md  all  other  contracts 
which  any  ways  concern  moneys  due  for  freight  of  ships  hired 
and  let  to  hire,  moneys  lent  to  be  paid  beyond  the  seas  at  the 
.  hazard  of  the  lender,  and  also  of  any  cause,  business,  or  injury 
vhatsoever,  had  or  done  in  or  upon  or  through  the  seas  or  pub- 
lic rivers,  or  fresh  waters,  streams,  and  havent  and  places  subject 
tif  overflowing,  whatsoever,  within  the  flowing  and  ebbing  of  the 
sea,  upon  the  shores  or  banks  whatsoever  adjoining  to  them  or 
either  of  them,  from  any  the  said  first  bridges  whatsoever,  to- 
wards the  sea,  throughout  om  kingdom  of  Eogland  and  Ireland, 
or  our  dominions  aforesaid,  or  elsewhere  beyond  the  seas,  or 
Iq  any  paits  beyond  the  seas  whatsoever,"  &c.(a) 

$  49.  All  the  patents  of  the  office  of  Lord  High  Admiral,  from 
the  begiouiag  of  Q,ueen  Mary's  time  (1663)  to  the  time  of  Charles 
the  Second,  are  said  by  Zouch  to  have  been  conceived  after  ona 
and  the  same  form  and  tenor ;  and  from  his  declaration  and  that 
of  Selden,  and  from  the  commissions  to  the  colonial  vice-admi- 
rals and  judgies,  hereafter  set  forth,  which  are  said  by  Judge 
Story  to  be  copied  from  them,  I  presume  that,  in  the  matter  of 
judicial  junsdiction,  the  whole  series  of  conmiissious,  for  many 
ceutgries,  haa  conferred  the  same  ample  powers,  and  they  will 
be  found  to  be  fully  sustained  by  the  other  solemn  royal  acta 
reUtiof  to  the  same  sul>ject.(fr} 

$  60.  By  the  commiswon  of  Oyer  and  Tenniner,  also  granted 
to  the  Admiral,  according  to  stat  38,  Henry  8,  cap.  16,  power  it 
granted  to  hear  and  determine  "  Of  all  and  singular  treasons, 
robberies,  murders,  &c.,  as  well  in  and  upon  the  sea,  as  any 
river,  port,  or  fresh  water  creek,  or  place  whatever  within  the 
flowing  of  the  sea  to  the  full,  beneath  the  first  bridges  towards 
the  na,  or  npon  the  shore  of  the  sea,  or  elsewhere  within  the 
Ring's  maritime  jurisdiction  of  the  admiralty  of  the  realize  &c, 
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ai  veil  sgaintt  the  peace  and  the  laws  of  die  land,  as  against 
the  King's  laws,  statates  and  ordinances  of  the  King's  Court  of 
Admiialty ;  and  alao  touching  all  and  singular  other  mailert 
which  concern  merchants  and  proprietors  of  ships,  masters, 
shipmen,  mariners,  shipwrights,  fishermen,  vorkmen,  labarers, 
sailors,  seaveHgers,  or  any  others  "{a) 

i  51.  The  judgments  or  lavs  of  Oleron,  made  by  King 
Richard  L,  on  his  retnni  from  the  Holy  Land,  in  the  latter  part 
of  tl\e  twelfth  century,  (according  to  English  judicial  bistories,X&) 
are  among  the  earliest  records  of  prerc^ative  legislation  on  the 
subject,  of  which  we  have  any  proper  evidence.  That  monarch 
is  said  to  hare  remained  some  time  in  the  Island  of  Oleron, 
then  a  part  of  his  dominlona,  and  to  have  pronomiced  the  judg- 
ments, as  they  are  called,  of  Oleron  ;  and  which  seem  to  be  of 
the  nature  of  the  rescripts  of  the  Roman  Emperors,  and  being 
collected  together,  have  now  existed  as  a  code  of  maritime  lav 
for  nearly  seven  hundred  years,  as  respectable  for  its  universal 
authority,  justice  and  equity,  as  venerable  for  its  high  antiquity- 
This  code  is  accessiUe  to  all,  and  will  only  be  referred  to  here 
08  embracing  in  the  most  obvious  construction  of  its  sententious 
judgments,  almost  all  the  variety  of  maritime  contracts,  offences, 
and  Ualalities,  occurring  as  well  in  ports  and  harbors,  and  on 
the  coasts,  as  on  the  open  sea. 

In  the  time  of  Henry  the  8th,  they  were  published  as  "  7^ 
judgment  of  the  sea  of  Masters,  of  Mariners,  and  Merchants, 
and  all  their  doings  f  which  is  but  a  literal  translation  of  the 
earUer  French  title  of  the  same  code.  Later  English  pnbUca- 
ticns  entitle  them  "  The  Naval  Lavs  of  Oleron,  instituted  by 
Richard  L,  King  of  England,  on  his  return  from  the  Holy  Land 
in  the  end  of  the  eleventh  century,  for  the  better  regulation  of 


(«)  ZMob,  Am.  9. 
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wiitOTi,  Indndlog  the  leuned  Seldeo,  h«Te  claimed  then  ai  the  prodacUoD  of  that 
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«iwreAan/«,  ovmtrt  and  maatert  ofthipt,  and  mariner $,  and  aU 
seafarhtg  peraOBS,  in  maritime  affmra^ia) 

\  52.  Zouch  thus  classifies  their  piovisions  in  a  reiy  general 
manoer : 

1.  Touching  ships  hired  for  sea  voyages,  and  their  proceedings 
in  the  same. 

2.  Touching  the  safe  keeping  and  delivery  of  goods  recetred 
into  ships. 

3.  Touching  the  engaging  (selling  or  hypothecating)  of  ships 
or  goods,  in  case  of  necessity. 

4.  Touching  contributions  to  be  made  for  loss,  upon  occasion 
of  common  danger. 

5.  Touching  damages  done  by  or  betwixt  several  ships. 

6.  Touching  the  charge  for  hiring  pilots,  and  their  duty. 
Under  each  of  these  classes,  he  gives  several  specifications, 

and  there  are  many  matters  of  which  be  makes  no  mention, 
including  mariner's  wages, 

\  53.  The  Black  Book  of  the  Admiralty,  is  an  ancient  book  or 
tester  of  admiralty  laws,  decisions,  ordinances,  and  proceed- 
ings and  acts  of  the  King,  the  Admiral,  and  the  Court  of  Admi- 
ralty of  England,  from  the  earliest  periods.  It  is  not  known 
with  certainty  when,  or  by  whom,  it  was  collected  or  compiled. 
It  ia  of  an  ancient  hand  apparently,  not  written  all  at  once,  nor 
by  one  person  ;  but  the  first  part  in  the  reign  of  Edward  HI., 
or  Richard  II.,  and  the  latter  part  in  the  reigns  of  Henry  IV., 
Henry  T.,  and  Henry  YI.,  long  before  the  angry  controversies 
between  the  common  law  courts  and  the  court  of  Admiralty. 
It  has  been  always  considered,  by  all  writers  on  maritime  law, 
as  a  book  of  very  great  authority,  containing  the  ancient  rules 
or  statutes  of  the  English  Admiralty.  Mr.  Selden  styles  it, 
Vtiuati  Tribunalis  Mariiimi  Commentarii — and  Codex  Man- 
■uteriptHs  de  Admiralitatu  ;  and  says,  there  are  in  it  constitu- 
tions touching  the  Admiralty  of  Henry  I.,  Richard  I.,  King 
John,  and  Edward  1.(6) 

(aJCIcirao,  7.  PeLAd-App.  Zooob.AM.  9.  lFudMm>,330.  PtyiiM.107. 
Xicf*'i  Stm  Lawi,  3.    Godolph.  153.    Sea  Law*,  120. 

(«;  ZoDcb,  Am.  3.  Frjrane,  115.  3  Bkw.  Civ.  and  Ad.  43.  Zoach,  Am.  I. 
Said  Dom.  Mar.  b.  3,  o.  38.  3  GalL  398.  8cU.  Dam.  Hu.  b.  S,  e.  98.  Note* 
U  Fartaaeuo,  cap.  33. 
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S  64.  Thereoordsoftbe  Black  Book  of  IheAdminliymake  fre- 
quent reference  to  the  laws  of  Oleton  in  maritime  matters,  and 
show  clearly  that  they  were  the  rule  of  decisioa  in  these 
early  days.  At  that  time,  however,  judicial  as  well  as  executive 
jurisdiction  was  a  source  of  power  and  profit  from  the  numerous 
forfeitures  and  other  perquisites,  and  all  courts  were  ingenious 
and  grasping  in  their  efTorts  to  extend  their  power.  The  lords, 
in  their  liberties  and  franchises,  hy  their  bailiffs  and  other  offieers, 
encroached  upon  the  proper  jurisdiction  of  the  Admiral,  aiid  the 
subject  was  brought  before  the  king  and  his  council  in  the  second 
year  of  Edw.  I.,  and  the  following  ordinances  were  the  result  of 
that  resort  to  loyal  prerogative.  They  are  taken  from  the 
learned  Prynne  who  says  he  transcribed  them  from  the  Black 
Book  of  the  Admiralty.(o) 

i  55.  In  the  2d  year  of  Edward  I.  these  two  laws  and  ordi-. 
nances  were  made  and  published  by  htm  and  his  lords  at 
Hastings,  registered  in  the  Black  Book  of  the  Admiralty,  page  29. 

JRem.  It  is  agreed  at  Hastings  by  the  King  Edward  the  first 
and  his  lords,  that  as  many  lords  had  divers  franchises  to  hold 
pleas  in  parts,  their  seneschals  and  bailiffs  shall  hold  no  plea 
if  it  touch  merchant  or  mariner,  as  well  by  deeds  as  by  oUiga- 
tions  or  other  deeds,  whether  the  same  amount  to  20  ot  40 
shillings,  and  if  any  one  shall  be  indicted  for  doing  the  con- 
trary and  shall  be  convicted,  he  shall  have  the  same  judgment 
as  below  provided. 

i  56.  Item.  Every  contract  made  betieetn  merdiant  and 
merchant,  or  merchant  and  mariner  beyond  tea  or  within  the 
fiood  mark,  shall  be  tried  before  the  Admiraland  not  elsewhere, 
by  the  ordinance  of  the  said  King  Edward  and  his  lords. 

To  which  this  3d  was  added, 

i  57.  Item.  Those  who  are  indicted  becanse  they  hold  be- 
fote  them  hue  and  cry,  or  blood  shedding  in  salt  water  or  within 
the  flood  marks,  if  they  are  of  this  convicted,  shall  be  im- 
prisoned for  two  years,  and  afterwards  shall  be  fined  at  the 
pleasm^  of  the  king  and  the  Admiral.(&) 

(■}  Ftjone  Animad.  Il6.    Prynna  AninikiL  111. 
(t)  Frjnne,  111.    AndeiWD  Bcp.  89. 
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i  5S.  lite  ordinances  of  Edv.  I.  were  the  firandation  of  a  con- 
sifltent  usage  for  a  lon^  period  of  time.  The  entriea  in  the 
Black  Book  of  the  Admiralty  as  quoted  by  Prynne,  show 
elearly  that  the  same  usage  prevailed  in  (he  time  of  Edward 
IIL  He  quotes  case  of  prizes — mariners  wages — demurrage — 
freights  from  and  to  several  ports,  and  marine  torts,  in  which 
CDQittant  reference  is  made  to  ^e  laws  of  Oleron,  and  the  ordi- 
nances of  Edward  I.  aa  the  ancient  law  of  the  admiralty.  He 
also  quotes  from  the  same  book  to  the  same  effect,  the  inquisi- 
tions following :  (a) 

"Black  Book  of  the  Admiralty. 

§  59.  Item.  Let  inquisition  be  made  of  all  those  who  im- 
plead any  tnerdiatUs,  marinera  or  other  men  at  the  common 
law  of  any  thing  pertaining  to  the  ancient  marine  law,  and  if 
uny  one  ia  indicted  and  convicted,  he  shall  pay  a  fine  to  the 
King  for  his  improper  suit  and  vexation,  and  shall  besides  v>ith- 
drav>  his  suit  from  the  common  law,  and  bring  it  before  the 
AdmiraPa  Court,  if  he  will  further  prosecute  it."    Page  36. 

"Hem.  Let  inquisition  be  made  of  thoae  seneschals  and 
bailiffs  of  lords  having  domains  on  the  coasts  of  the  sea,  who 
hold  a  claim  to  hold  any  plea  concerning  mercha/Ua  or  mariners 
exceeding  40  shillings  sterling.  •  •  •  And  this  is  the  ordi- 
nance of  Edward  I.  at  Hastings  in  the  second  year  of  his 
reign. 

Et  nota.  That  all  contracts  began  and  made  inter  metchaht 
and  merchant  beyond  sea  or  within  the  flow  and  reflow  com- 
monly called  dood  mark,  shall  be  tried  and  determined  be/ore 
the  Admiral,  and  not  elsewhere,  by  the  aforesaid  OTdinanee."(&) 

$  60.  And  in  the  49lh  year  of  Edward  III.  (a.d.  1376,)  the 
inquisidon  at  Quinboiougfa,  was  taken  by  eighteen  expert  sea- 
men, "  men  of  knowledge  and  experience  in  maritime  cauees," 
before  William  Neville,  Admiral  ot  the  North ;  Philip  Courtney, 
Admiral  of  the  West ;  and  Lord  Latimer,  Liord  of  tlte  Ciaque 


(A  F17BM  Ad.  116, 119. 
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Ports.  The  rerdicte  there  given  vete  denred  to  bfi  estsblufaed 
by  the  King's  letters  patent  in  the  Cinque  Ports  and  towns 
adjoining  to  the  Thames  to  be  observed  by  the  owners,  masteis 
and  mariners  of  ships  under  penalties.  Tbey  were  enrolled 
amongst  the  records  of  the  tower,  for  the  government  of  the 
Admiralty.  They  cover  a  very  wide  range  of  msritime  causes 
of  complaint  and  of  actions.  The  heads  of  them  are  given  by 
Zouch  and  are  as  follows  -.{a) 

i  6i.  Beads  of  the  Articles  of  the  Inqitisition  taken  at  Qh<»- 
borote  in  the  year  1376,  in  the  i9tk  of  King  Edvard  the 
TTtird,  by  eighteen  expert  teamen,  before  William  NevU, 
Admiral  of  the  North,  Philip  Courteney,  Admiral  of  the 
Weat,  and  the  Lord  Latimer,  Warden  of  the  Cinque  Porte. 

L   OFrENCBS   AQAINST  THE    SIKO    AKD  BINODOH. 

1.  Of  such  as  did  furnish  the  enemy  with  victuals  and  am- 
muDitioD,  and  of  such  as  did  traffic  with  the  enemies  without 
special  licence. 

2.  Of  Traytors  goods  detained  in  ships  and  concealed  from 
the  King. 

3.  Of  Pirates,  their  receivers,  mainlainers  and  consorters. 

4.  Of  murthers,  manslaughteis,  maimes  and  petty  felonies 
committed  in  ships. 

6.  Of  ships  arrested  for  king's  service ;  breaking  the  arrest ; 
and  of  sergeants  of  the  admiralty,  who  foi  money  discharge 
ships  arrested  for  the  king's  ^rvice ;  and  of  mariners  who 
having  taken  pay,  run  away  from  the  king's  service. 

,     i  62.      U.   OFFENCES    AGAIH8T   THE    PUBLIC   GOOD  OF   TBB 
S:iNODOH. 

1.  Of  ships  transporting  gold  and  silver. 
:    2.  Of  carrying  com  over  sea  without  special  licence. 

3.  Of  such  as  turn  away  merchandizes  or  victuals  from  the 
king's  ports. 


(fl)  ZoDoh  Am.  1,  ya     Halje ,  Cap.  IT,  i&     Hsil  Ad.  IbL  sis.    Zaacb, 
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4.  Of  forestallers,  regrators,  and  of  such  as  use  false  meas- 
ures, balances,  weights,  within  the  jurisdiction  of  the  admiralty, 

5.  Of  stich  aa  make  s[x>il  of  wrecks,  so  that  the  owners, 
coming  within  a  year  and  a  day  cannot  hare  their  goods. 

6.  Of  such  as  claim  wrecks,  having  neither  charter  nor  pre- 
scription. 

7.  Of  wears,  riddles,  bliiidstakes,  water  mills,  &c.,  whereby 
ships  and  men  hare  been  lost  or  endangered. 

8.  Of  removing  anchors,  and  cutting  of  buoy-ropes. 

9.  Of  such  as  take  salmons  at  unreasonable  times. 

10.  Of  such  aa  spoil  the  breed  of  oysters  or  drag  for  oyster* 
and  muscles  at  uureasonable  times. 

11.  Of  sHch  as  fish  with  ualawfnl  nets. 

12.  Of  taking  royal  fish-'s,  viz.,  whales,  sturgeons,  porpoises, 
&c.,  and  detaining  one  half  from  the  king. 

i  63.      in.  OFFENCES  AGAINST  TBE  ADMIRAL,  THE  NATT,  AKD 
DIBCIPLINB   OP   THE   SEA. 

1.  Of  judges  entertaining  pleas  of  causes  belonging  to  the  ad- 
miral,  and  of  such  as  in  admiralty  causes  sue  in  the  courts  of 
common  law,  and  of  sacb  as  hinder  the  execution  of  the  ad- 
miral's process. 

2.  Of  masters  and  mariners  contemptuous  to  the  admiral. 

3.  Of  the  admiral's  shares  of  waifs  or  derelicts,  and  of  deo^ 
dands  belongiag  to  the  admiral. 

4.  Of  Flotaon,  Jelson  and  Logon,  belonging  to  the  admiraL 
6.  Of  such  as  freight  strangers'  bottoms,  where  ships  of  thu 

land  may  be  had  at  reasonable  rates. 

6.  Of  ship-wrighls  taking  excessive  wages. 

7.  Of  roasters  and  mariners  taking  excessive  wages, 

8.  Of  pilots,  by  whose  ignorance  ships  have  miscarried. 

9.  Of  mariners  forsaking  their  ships. 

10.  Of  mariners  rebellious  and  disobedient  to  their  masters. 

§  64.  Chief  Justice  Anderson  also,  in  1664,  declares  that  ai^ 
cording  to  these  ordinances  of  Edward  I,,  which  he  sets  foril), 
tlie  admirals  have  used  their  authorities,  to  his  time,  for  things 
done  beyond  the  s^a  and  on  the  sea,  and  between  high  and  low 
water  mark,  which  proves  that  the  space  ^tween  high  and  lov 
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water  maik  is  to  be  taken  as  part  of  the  sea,  when  the  tide  is 
UL(a) 

i  66.  These  ordinances  of  Edward  I.  and  Edflrard  III ,  ap- 
pear to  hare  so  strengthened  the  Admiralty,  that  in  its  turn  it 
encroachedupODother  jurisdictions,  and  usurped  that  which  did 
not  belong  to  it ;  and  complaints  were  made  to  the  King,  not  of 
the  Admirals  ezercisiag  their  ancient  jurisdiction  in  all  maritime 
matters,  but  that  within  the  bodies  of  the  counties  df  the  nation 
they  took  jurisdiction  of  trespasses,  house  breaking,  carrying 
away  goods  on  lands,  of  the  King's  deodauds  and  wrecks,  of 
regulating  the  prices  of  provisions,  the  wages  of  labor,  and 
other  things  of  this  sort,  interfering  with  the  every-day  business 
of  the  common  people  on  land.  This  produced  the  statute  13 
Rich.  II.,  cap.  5,  re-enacting  the  proper  maritime  lav,  and  the 
usage  of  the  time  of  Edward  Ul.{b) 

A.  D.  1389—13  Rich.  2,  cap.  5. 

i  f>6.  "  Item — Forasmuch  as  a  great  and  common  clamor  and 
complaint  hath  been  oftentimes  made  before  this  time,  and  yet  is, 
for  that  the  Admirals  and  their  deputies  hold  iheir  sessions  with* 
in  ditrers  places  of  this  realm,  as  well  within  franchise  as  with- 
out, accroaching  to  them  greater  authority  than  belongelh  to  their 
office,  in  prejudice  of  our  Lord  the  King,  and  the  common  law 
of  the  realm,  and  in  diminishing  of  divers  franchises,  and  in 
destruction  and  impoverishing  of  the  common  people,  tt  is  ac- 
corded and  assented,  that  the  Admirals  and  iheir  deputies,  stiall 
not  meddle  from  henceforth  of  anything  done  within  the  realm, 
but  only  of  a  thing  done  upon  the  sea,  as  it  hath  been  used  in 
the  time  of  the  noble  Prince,  King  Edward,  grandfather  of  our 
Lord  the  King  that  now  is."(c) 

k  &7.  "  But  only"  is  but  another  phrase  for  unleas  or  except, 
and  if  either  of  those  words  had  been  used,  (the  realm  of  En- 
gland including  all  the  British  seas),  there  would  hardly  have 


(o)  And.  69. 

(c)  4  Enoc'  EUL  £71. 
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"been  any  dispnte  about  (he  meaning  of  this  act.  The  AdminJ 
"  shall  not  meddle  of  any  thing  done  within  the  realm,  except 
of  a  thing  done  upon  the  sea,  as  it  hath  been  and  in  the 
time  of  Ring  Edward  I.,"  was  evidently  intended  only  to  en- 
force the  ancient  maritime  jurisdiction,  and  to  cut  off  the  new 
usurpations  of  the  Admirals  on  the  land,  and  not  on  the  water, 
to  the  prejudice  of  the  King's  perquisites,  in  diminishing  the 
franchises  of  the  lords,  and  impoverishing  the  common  people, 
who  were  thus  subject  to  double  exactioQs.(a) 

i  68.  Between  high  and  low  water  wa^,  on  all  hands,  held  to 
be  the  sea  when  the  tide  was  in,  and  the  Admiral,  it  seems, 
took  occasion,  from  his  admitted  right  over  the  sea  and  between 
high  and  low  water  mark,  to  extend  it  to  the  land  when  the 
tide  was  out,  and  to  claim  the  valuable  perquisites  of  wrecks, 
,  always  a  droit  of  the  King  and  not  of  the  Admiralty,  which 
were  often  on  the  land  and  the  water  alternately  as  the  tide 
ebbed  and  flowed,  and  to  the  dams  and  wears  in  the  small 
rivers  and  streams,  and  to  the  ponds — and  in  the  franchises,  liber- 
tiei^  cities  and  boroughs  within  the  bodies  of  the  counties,  as 
well  on  land  as  on  water,  they  usurped  the  perquisites  and  pri- 
vileges of  the  King  and  the  Lords.(A) 

i  69.  Another  statute  was  accordingly  passed  two  years  after 
the  last,  evidently  intended  to  remedy  this  abuse,  and  to  protect 
the  common  law  jurisdiction  in  the  bodies  of  the  counties,  that  is, 
on  the  land,  when  the  tide  was  out  and  above  high  water  mark, 
and  in  the  tideless  rivers  and  streams  and  ponds ;  as  Chief 
Justice  Anderson  says,  "  the  rivers  which  were  in  the  counties," 
and  to  protect  the  King  and  the  Lords  in  their  perquisites.  It 
was  in  these  words : 

A.  D.  1391.— IB  Richard  2,  cap.  3. 

}  70.  Hem. — At  the  great  and  grievous  complaint  of  all  (he 

commons^  made  to  our  lord  the  King  in  this  present  parliar 


(■)  PrTiim,  86. 

(»)  A^  B9.    ABt«,  UL  U    Cok*  Rap.  put  S,  106.    Trjmtt,  116. 
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meat,  foi  that  the  Admirals  and  their  deputies  do  incroach  to 
them  divers  jurisdictions,  franchises,  and  many  other  profits, 
pertaining  to  our  lord  the  King,  and  to  other  lords,  cities  and 
boroug:hs,  other  than  they  were  wont,  or  ought  to  have  of  right, 
to  the  great  oppression  and  impoverishment  of  all  the  commons 
of  the  land,  and  hindrance  and  loss  of  the  King's  profits,  and 
of  many  other  lords,  cities  and  boroughs,  through  the  realm  : 
It  is  declared,  ordained  and  established,  that  of  all  manner  of 
contracts,  pleas  and  quarrels,  and  all  other  things  rising  wiihin 
the  bodies  of  the  comities,  as  well  by  land  as  by  water,  and 
also  of  wreck  of  the  sea,  the  Admiral's  Court  shall  have  no 
manner  of  cognizance,  power  nor  jurisdiction,  but  all  such 
manner  of  contracts,  pleas  and  quarrels,  and  all  olher  things 
rising  within  the  bodies  of  counties,  as  well  by  land  as  by 
water  as  afore,  and  also  wreck  of  the  sea,  shall  be  tried,  deter- 
mined, discussed  and  remedied  by  the  laws  of  the  land,  and . 
not  before  nor  by  the  admiral,  nor  his  lieutenant  in  any  wise ; 
nevertheless  of  the  death  of  a  man,  and  of  a  mayhem,  done  in 
great  ships,  being  and  hovering  in  the  main  stream  of  great  rivers, 
only  beneath  the  bridges  of  the  sam  >  rivers,  nigh  to  the  sea,  and 
in  none  other  places  of  the  same  rivers,  the  admiral  shall  have 
cognizance,  and  also  to  arrest  ships  in  the  great  llotes  for  tha 
great  voyages  of  the  king  and  the  realm,  saving  always  to  the 
king  all  manner  of  forfeitures  and  profits  thereof  coming,  and 
be  shall  have  also  jurisdiction  upon  the  said  fiotes  during  tha 
said  voyages,  only  saving  always  to  the  lords,  cities  aoU  boroughs 
their  liberties  and  franchises."(u) 

S  71.  This  statute  is  not  perfectly  clear,  and  the  obscurily 
arises  apparently  from  the  use  of  the  phrase,  "  within  the  bodies 
of  the  counties,  as  well  by  land  as  by  water,"  which  by  the  com- 
mon law  judges,  in  later  times,  has  been  considered  as  equiva* 
lent  to  "  within  the  territorial  limits  of  the  counties."  This  can 
hardly  be  the  proper  force  of  the  language,  since  all  the  cotm- 
ties  of  England  bounded  upon  the  seas  or  the  navigable  rivers, 
include  a  large  portion  of  the  water  within  their  territorial  limits 
eren  beyond  low  water  mark,  and  it  has  never  been  doubted- 
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that  Afl  coDnties  extend  at  least  to  low  water  mark,  no  matter 
what  may  be  the  state  of  the  tide ;  yet  it  seems  1o  be  equally 
well  settled,  that,  at  high  waler,  the  space  between  high  water 
Bark,  and  low  water  mark,  is  not  within  the  iody  of  the  couoty. 
That  phrase,  apparently,  must  be  considered  as  applying  only 
to  the  land  and  to  such  water,  (probably  not  navigable  waters,) 
as  could  not  be  considered  as  a  part  of  the  sea,  or  did  not  con* 
Beet  with  it.  Such  seems  to  have  been  the  opinion  of  Chief 
Joslice  Anderson,  and  of  Lord  Coke  himself.  The  Admiral's 
joiisdiction  extended  only  to  what  was  done  in  the  water,  in- 
cluding; the  water  between  high  water  mark  and  low  water 
mark,  by  the  ordinary  and  natural  course  of  ihe  sea.  "  Where 
the  sea  ebbs  and  flows,  every  thing  done  on  the  land  when  the 
sea  is  ebbed,  shall  be  tried  at  the  common  law,  for  it  is  then 
parcel  of  the  county,  infra  corpus  comitatus.  Below  the  low 
water  mark,  the  Admiral  has  the  sole  and  absolute  jurisdiction. 
Between  the  high  wabsr  mark  and  the  low  water  mark,  the  com- 
mon taw  and  the  admiral  have  divisum  imperium,  interchange- 
ably, as  aforesaid,  which  aeema  to  be  proved  by  the  statute  13 
Ric.  II.,  cap.  5,  confirming  the  usage  in  Edward  L's  lime — and 
15  Ric.  II.,  cap.  3,  not  mentioning  this  well  known  usage,  does 
not  take  it  away,  but  only  new  usurpations  of  things  done  in 
rivers  which  were  in  the  counties."  This  is  declared  by  the 
learned  Frynne,  to  be  a  most  clear  resolution  of  the  thing  in 
question,  both  in  point  of  right,  law  and  usage,  from  2  Edw.  I., 
to  his  (Ch.  Justice  Anderson's,)  time,  with  his  genuine  interpre- 
tation of  the  Statutes  of  13  and  15  Ric  II.  Indeed,  by  a  fa- 
miliar rule  of  construction,  the  Statute  13  Ric  JI.,  recognizing 
and  estaUishing  as  law,  the  usage  of  the  time  of  Edw.  1.,  could 
not  be  held  to  be  repealed  by  the  Statute  16  Ric.  II.,  nnless  the 
act  or  the  usage  were  expressly  repealed  or  abrogated.(a) 

\  72.  Thia  statute,  however,  though  plainly  not  intended  to 
limit  the  ancient  jurisdiction  of  the  Admiralty,  but  simply  to 
secure  to  the  king  and  the  lords  their  perquisites,  was,  neverthe- 
less, the  means  of  making  the  Admiralty  subject  to  the  same 
otcroachments  and  usurpations  as  it  had  previously  been,  and 
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wbich  the  statute  was  intendsd  to  prerent,  and  in  the  year  1400> 
the  Starute  2  Hen.  !¥.,  was  passed.    It  was  in  these  words : 

A.  D.  1400.  2  Henry  4,  Cap.  11. 
§  73.  "  Rem. — Whereas  in  the  statute  made  at  Westminster, 
in  the  13th  year  of  the  Second  King  Richard,  amongst  other 
things  it  is  contained  that  the  Admirals  and  their  deputies  shall 
not  intermeddle  from  thenceforth,  of  any  thing  done  within  the 
realm,  but  ooly  of  a  thing  done  upon  the  sea,  according  ae  it 
halh  been  duly  used  in  the  time  of  the  noble  King  Edward, 
grandfather  to  the  said  King  Richard,  our  Lord  the  King, 
willeth  and  graateth  that  the  said  statute  be  firmly  holden  and 
kept  and  put  in  execution."  This  statute  was  obviously  passed 
for  the  sole  purpose  of  precluding  the  narrow  construction  which 
has  sometimes  been  given  to  13  Rich.  II.  la  connection  with  16 
Rich.  U.(a) 


(a)  (  <5,  GS.    4  Ens'i  Stet.  313. 
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7^  strife  between  the  Common  Law  Courts,  and  the  Ad- 
miralty, in  the  \&th  and  \7tk  Centuries. 

%  74.  Up  to  this  period  the  strife  between  the  two  jurisdic- 
tioQS  was  a  less  hostile  rivalry  than  at  a  later  period,  when  the 
Admiralty  Court  was  the  subject  of  much  irrational  jealousy 
and  strong  controversy ;  and  in  the  16th  and  17th  centuries 
suffered  much  from  the  violence  of  this  jealousy.  Jealousy, 
says  Edwards,  is  perhaps  a  mild  word  to  apply  to  the  passion 
with  which  the  Superior  Courts  took  up  this  question,  for  there 
appears  to  have  been  more  greediness  than  emulation  at  the 
bottom  of  it  It  was,  says  Prynne,  for  more  jurisdiction,  for  gain, 
not  for  the  public  good,  but  that  one  jurisdiction  might  swallow 
up  the  other.  It  is  to  be  regretted  that  to  no  less  iUustriotu 
a  pefsonage  than  Lord  Coke,  is  to  be  ascribed  the  origin  of  this 
jealoasyi  and  that  being  the  case,  it  is  not  wonderful  that 
otheis  should,  from  subserviency  to  the  opinion  of  so  great  a  man, 
have  followed  in  the  same  track,  or  even  have  gone  beyond  it. 
Hatters  raged  so  high,  that  a  war  was  declared  between  the  two 
courts.  Prohibitions  were  hurled  from  Westminster  Hall, 
and  without  much  order ;  serving,  therefore,  more  to  irri' 
late  than  to  subdue  the  Admiralty  Court,  which,  tbongh 
poweriess  and  without  the  means  of  attack,  obstinately  held  out 
for  its  ancient  and  time  honored  privileges.(a) 

I  7S.  Id  167S,  in  the  reign  of  Elizabeth,  the  judges  of  the 
AdnunUty  and  the  Common  Law  judges,  before  the  controversy 
had  usumed  that  angry  character  which  it  afterwards  ex- 
hilnted,  entered  into  an  agreement  on  the  subject  of  prohibi- 
tioDs.  To  this  agreement,  the  Q,ueeQ  does  not  appear  to  have 
been  in  any  manner  a  party,  but  it  indirectly  had  the  effect  to 
keep  the  peace  between  the  two  jurisdictions ;  as,  subsequently, 
dozing  the  re^  of  Elizabeth,  no  prahibition  appears  to  have 


(•)  EdwufiAd-JafiL  17.    aT.B.34B, 
6 


^d  by  Google 


48  THS  ENGLISH  ADMIRALTY. 

been  issued  figainst  the  Admiralty,  except  two  or  three,  which 
are  mentioned  by  Lord  Coke  in  4th  Institutes.  The  agreement 
of  1675  is  worthy  of  notice  as  an  evidence  that  the  Common 
Law  Courts  claimed  a  sort  of  legislative  or  prerogative  power 
in  matters  of  jurisdiction.  They  do  not  appear  so  much  to.be 
deciding  principles  and  declaring  the  law,  as  granting  requests, 
consenting  to  agreements,  and  making  promises.  It  was  indeed 
so — the  law  was  on  the  side  of  the  Admiralty — the  powtr  was 
in  the  hands  of  the  Common  Law  judges.(a) 
The  agreement  of  1676  was  as  follows : 

7^  Request  (^  the  Judge  of  the  Admiralty  Uy  the  Lord  Chief 
Justice  of  her  Majesty's  Bench  and  his  Colleagues,  and  The 
Judged  Agreement,  the  7th  of  May,  1675. 

REDDEST. 

i  76.  That  after  judgment  or  sentence  definitive  given  in  tfie 
Court  of  the  Admiralty  in  any  cause  and  appeal  mtule  ffom  the 
same  to  the  High  Court  of  Chancery ;  that  it  may  please  them 
to  forbear  granting  of  any  writ  of  prohibition,  either  to  the  judge 
of  the  said  court,  or  to  Her  Majesty's  delegates,  at  the  suit  of 
him  by  whom  such  appeal  shall  be  made,  seeing  by  choice  ctf . 
remedy  that  way,  in  reason  he  ought  to  be  contented  therewith, 
and  not  to  be  relieved  any  other  way. 

AGBEEHBNT. 

It  is  agreed  by  the  Lord  Chief  Justice  and  his  colleagues,  that 
after  sentence  given  by  the  delegates,  no  prohibition  shall  be 
granted ;  and  yet  if  there  be  no  sentence,  if  a  prohibition  be  not 
sued  within  the  next  term  following  sentence  in  the  Admiral 
Court,  or  within  two  terms  next  after,  at  the  iartbesi,  do  pro- 
hiUtion  shall  pass  to  the  delegates. 

REaUEST.  ' 

^  77.  Also,  that  prohibitions  be  not  granted  hereafter  upon 
bare  suggestions  or  surmises,  without  summary  examination 
and  proof  made  thereof^  wherein  it  may  be  lawful  to  the  Judge 
of  the  Admiralty  and  the  party  defendant,  by  the  favor  of  the 
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court,  to  have  counsel,  and  to  plead  for  the  stay  thereof,  if  there 
shalt  appear  cause. 

AOREEHENT. 

They  hare  agreed,  that  the  Judge  of  the  Admiralty  aad  the 
party  defendant  shall  have  counsel  ia  court,  and  plead  the  stay, 
if  there  may  appear  evident  cause. 

BEdUEST. 

i  78.  That  the  Judge  of  the  Admiralty,  according  to  such 
ancient  order  as  hath  been  taken  2  Bd.  I.,  by  the  king  and  his 
council,  and  according  to  the  letters  patents  of  the  Ejord  Admiral 
for  the  time  being,  and  allowed  of  by  other  kings  of  this  land 
ever  since,  and  by  custom,  time  out  of  memory  of  man,  may 
hare  and  enjoy  the  cognition  of  all  contracts,  and  other  things 
arising  as  well  beyond  as  upon  the  sea,  without  any  let,  or  pro- 
hibition. 

AOREEMEDT. 

This  is  agreed  upon  by  the  said  liord  Chief  Justice  and  tua 
colleagues. 

REaOEST. 

i  79.  That  the  said  Judge  may  hare  and  enjoy  the  knowledge 
and  breach  of  charter-parties  made  between  masters  of  ships 
and  merchants,  for  Toyages  to  be  made  to  the  parts  beyond  the 
seas,  and  to  be  performed  upon,  and  beyond  the  sea,  according 
as  it  hath  been  accustomed,  time  out  of  mind,  and  according  to 
the  good  meaning  of  the  statute  of  32  H.  Till.  c.  14,  though 
the  same  charter-parties  happen  to  be  made  within  the 
Realm. 

AGBEEUENT. 

This  is  likewise  agreed  upon,  for  things  to  he  performed  ei- 
ther upon,  or  beyond  the  seas,  though  the  charter-patty  be  made 
upon  the  land,  by  the  statute  of  32  H.  YIII.  c.  11. 

REQUEST. 

i  80.  That  writs  of  corptu  cum  causa  be  not  directed  to  the 
said  Judge  in  causes  of  the  nature  aforesaid ;  and  if  any  happen 
to  be  directed,  that  it  may  please  them  to  accept  the  return 
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thereof,  with  the  cause,  and  not  the  body,  as  it  hath  always 
been  accustomed. 

AOREEMENT. 

If  any  writ  of  this  nature  be  directed  in  the  canses  before 
specified,  they  are  content  to  return  the  bodies  again  to  the 
Lord  Admiral's  goal,  upon  certificate  made  of  the  cause  to  be 
such,  or  if  it  be  for  contempt,  or  disobedieQce  done  to  the  court 
in  any  such  cause. 


{  81.  The  AdmiraUy  jurisdiction,  at  that  time,  appears  to  have 
extended  to  all  cases  of  freight,  charter  parties,  bottomry,  mari- 
ners wages,  debts  due  to  material  men  for  tbe  building  and 
repairing  of  ships,  and  generally  to  all  maritime  contracts.  When, 
howeyer,  the  Q,ueen  was  dead,  as  well  as  most  of  those  who 
were  parties  to  the  agreement,  and  reference  was  made  to 
it,  Lord  Cokfl  dented  its  authority,  because,  as  he  said,  the 
paper  from  which  it  was  read  to  him,  was  not  subscribed 
with  the  band  of  any  judge,  and,  on  bis  own  responsibility, 
he  declared  that  the  judges  of  the  King's  Bench  had  never 
assented  to  it — and  prohibitions  were  granted  by  him  more 
than  ever  before.  The  learned  doctors  of  the  Admiralty, 
however,  still  endeavored  to  convince  the  higher  powers, 
that  their  jurisdiction  had  no  temptation  to  encroachment ; 
and  that,  without  wishing  to  enlarge  the  limits  of  their  courts, 
they  were  only  actuated  by  a  love  of  justice  and  respect  for 
their  native  dignitie^s ;  but  their  outcries  were  Utile  listened  to  by 
their  rapacious  invaders.  The  practisers  in  the  Admiralty  were 
■tot  the  only  sufierers  from  this  useless  conflict.  The  merchants 
—the  people — called  loudly  for  a  cessation  of  hostilities,  and 
the  Crown  was  appealed  to  in  1611,  when  the  agreement  of 
1575  was  read  before  the  King,  James  I.,  as  an  agreement  to 
which  the  judges  of  the  common  law  and  the  Admiralty  were 
parties.  At  that  time  a  specification  of  grievances  was  submit- 
ted to  the  King  by  the  Lord  High  Admiral,  and  the  Judge  of 
the  AdmiraUy.  His  Majesty  ordered  Dr,  Dnnn,  the  Judge  of 
the  Admiralty,  to  arrange  the  matters  of  complaint  in  specific  arti- 
cles, and,  it  seems,  to  submit  them  to  the  common  law  judges,  to 
be  answered  by  them ;  and  they  are  said,  by  Lord  Coke,  to  have 
made  the  answers  which  he  gives,  and  which  breath  his  impe- 
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nons  spirit  The  imso]nte  James  does  not  appear  to  hare 
made  any  order  in  the  premises,  but  to  hare  allowed  the  agree- 
ment of  1675  and  the  Court  of  Admiralty,  to  defend  themselves 
as  they  best  could,  and  Lord  Coke  triumphed.(a) 

This  list  of  grtevaQces  is  know^n  as  ArtieuU  AdmiralUalis. 
They  are  as  fotlovs,  with  the  caption  of  Lord  Coke  : 

Articuli  Admiralitatis. 
i  82.  The  complaint  of  the  Lord  Admiral  of  England  to  the 
KingsmostExcelleutMajesty  against  the  Judges  of  the  Realm, 
concerning  Prohibitions  granted  to  the  Court  of  the  Admiralty 
II  die  F\ibr.  ultimo  die  Termmi  Hillarii,  Anno  8  Jac.  Regis : 
The  effect  of  which  complaint  was  al^er  by  his  Majesties 
commaadment  set  down  in  Articles  by  Doctor  Dun,  Judge  of 
the  Admiralty ;  which  are  as  followeth,  with  answers  to  the 
same  by  the  Judges  of  the  Realm :  which  they  afterwards 
confirmed  by  three  kinds  of  Authorities  in  Law,  1.  By  Acts 
of  Parliament  2.  By  Judgments  and  judicial  proceedings  : 
and  lastly,  by  Book  eases.(A} 

Certain  Qrievances,  whereof  the  Lord  Admiral  and  his  Officers 
of  the  Admiralty  do  especially  complain,  and  desire  redress. 

{83.  \at  Objection.  That  whereas  the  conusance  of  ali  con- 
tracts and  other  things  done  upon  the  sea  belongeth  to  the 
Admiral  jurisdiction,  the  same  are  made  triable  at  the  common 
law,  by  supposing  the  same  to  have  been  done  in.  Cbeapside, 
or  such  places. 

7%«  Answer.  By  the  lavs  of  this  realm  the  Court  of  the 
Admiral  hath  no  conitsance,  power  or  jurisdiction  of  any  man- 
ner  of  cimtract,  plea  or  querele  within  any  county  of  the  realm, 
either  upon  the  land  or  the  water :  but  every  such  contract,  plea 
or  querele,  and  all  other  things  rising  within  any  county  of  tho 
realm,  either  upon  the  land  or  the  water,  and  also  wreck  of  the 
sea  ought  to  he  tried,  determined,  discussed  and  remedied  by  the 
laws  of  the  land,  and  not  before,  or  by  the  Admiral  nor  his 
Lieutenant  in  any  manner.    So  as  it  is  not  material  whether 


(a)  Haifa  Ad.  Intra,  x.     Frjnna,  SO.    Edwud'i  Ad.  ao.     Hall'i  Ad.  lulro.  txi 
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the  place  be  upon  the  7atec  infra  fiuxum  and  nfiuxum  aqua  : 
but  whether  it  be  upoB  any  vater  wilhia  any  county.  Where- 
foK  we  acknowledge  that  of  coatracta,  pleas  and  querela  made 
upon  the  sea,  or  any  part  thereof  which  is  not  within  any 
county  (from  whence  do  trial  can  be  had  by  twelve  men)  the 
Admiral  hath,  and  ought  to  have  jurisdiction.  And  no  precedent 
can  be  showed  that  any  prohibition  hath  been  granted  for  any 
contract,  plea  or  queiele  concerning  any  marine  cause  made  or 
done  upon  the  saa,  taking  that  only  to  be  the  sea  wherein  the 
Admiral  hath  jurisdiction,  which  is  before  by  law  described  to 
be  out  of  any  county.  See  more  of  this  matter  in  the  answer 
to  the  sixth  article. 

{  84.  2ff  Objection.  When  actions  arc  brought  in  the  Admi> 
ralty  upon  bargains  and  contracts  made  beyond  the  seas, 
wherein  the  common  law  cannot  administer  justice,  yet  in 
diese  cases  prohibitions  are  awarded  against  the  Admiral 
Court. 

77te  Answer.  Ba^:auis  or  contracts  made  beyond  the  seas 
wherein  the  common  law  cannot  administer  justice  (which  is 
the  effect  of  this  article)  do  belong  to  the  constable  and  mar-' 
shal :  for  the  jurisdiction  of  the  Admiral  is  wholly  confined  to 
the  sea,  which  is  out  of  any  county.  But  if  any  indenture, 
bond  or  other  specialty,  or  any  contract  be  made  beyond  sea  for 
doing  of  any  act  or  payment  of  any  money  within  this  realm, 
or  otherwise,  wherein  the  common  law  can  administer  justice, 
and  give  ordinary  remedy ;  in  these  cases  neither  the  constable 
and  marshal,  nor  the  Court  of  the  Admiralty  hath  any  jurisdic- 
tion. And,  therefore,  when  this  Court  of  the  Admiralty  hath 
dealt  therewith  in  derogation  of  the  common  law,  we  find  that 
prohilHtions  have  been  granted,  as  by  law  they  ought. 

{  85.  dd  Objection.  Whereas  time  out  of  mind  the  Admiral 
Court  hath  used  to  take  stipulations  for  appearance  and  per- 
formance of  the  acts  and  judgments  of  the  same  court :  it  is 
now  affirmed  by  the  judges  of  the  common  law  that  the  Admi- 
ral Court  is  no  Court  of  Record,  and  therefore  not  able  to  take 
such  stipulations :  and  hereupon  prohibitions  are  granted  to  the 
utter  overthrow  of  that  jurisdictioiu 
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T%e  Answer.  The  Court  of  the  Adoiiralty  proceeding  by  the 
civil  law  is  no  Court  of  Record,  and  therefore  cannot  take  any 
such  recognizance  as  a  Court  of  Record  may  do.  And  for 
taking  of  recognizances  against  the  laws  of  the  realoi,  we  find 
that  prohibitions  have  been  granted,  as  by  law  they  ought. 
And  if  an  erroneous  sentence  be  given  in  that  court,  no  writ  of 
error,  bnt  an  appeal  before  certain  delegates  doth  lie,  as  it 
appeareth  by  the  statute  of  8  Eliz.  Regins,  cap.  6,  which  pro- 
veth  that  it  is  no  Court  of  Record. 

i  86.  4th  Objeciimt.  That  charter-parties  made  only  to  be 
performed  upon  the  seas,  are  daily  withdrawn  from  that  court 
by  prohibitions. 

The  Anaver.  If  the  charter-party  be  made  within  any  city, 
port,  town  or  county  of  this  realm,  although  it  be  to  be  per- 
formed either  upon  the  seas  or  beyond  the  seas,  yet  is  the  same 
to  be  tried  and  determined  by  the  ordinary  course  of  the  com- 
mon law,  and  not  in  the  Court  of  the  Admiralty.  And  there- 
fore when  that  court  hath  incroached  upon  the  common  law  in 
that  case,  the  Judge  of  the  Admiralty  and  party  suing  there 
have  been  prohibited,  and  oAeotimes  the  party  condemned  in 
great  and  grievous  damages  by  the  laws  of  the  realm. 

iSr.  6th  Objectitm.  That  the  clause  of  A^on  oft*ra7i/« -SSTo/ttto, 
which  hath  foundation  in  his  Majesty's  Prerogative,  and  is  cur- 
rent in  all  other  grants,  yet  in  the  Lord  Admiral's  Patent  in  said 
to  be  of  no  force  to  warrant  the  determination  of  the  causes  com- 
mitted to  him  in  his  Lordship's  Patent,  and  so  rejected  by  the 
Judges  of  the  common  law. 

TTie  Answer.  Without  all  question  the  statutes  of  13  R.  2, 
cap.  3, 15  R.  2  cap.  5,  and  2  H.  4,  cap.  11,  being  statutes  declar- 
ing the  jurisdiction  of  the  Court  of  the  Admiral,  and  wherein 
all  the  sut^'ects  of  the  realm  have  interest,  cannot  be  dispensed 
with  by  any  non  obstante,  and  therefore  not  worthy  of  any 
answer :  but  by  colour  thereof,  the  Court  of  the  Admiralty  hath 
contrary  to  those  Acts  of  Parliament  incroached  upon  the  juris- 
dictioQ  of  the  common  law  to  the  intolerable  grievance  of  the 
subjects,  which  hath  oAenlimes  ui^ed  them  to  complain  in  your 
Majesty's  Courts  of  ordinary  justice  at  Westminster  for  their  re- 
lief in  that  behal£ 
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{  88.  Gth  Objection.  To  the  end  that  the  Admiraljiirisdictioii 
may  receira  all  manner  of  impeachment  and  iDtemiption,  the 
tireis  benenth  the  first  bridgea,(a)  where  it  ebbetb  andflowelh, 
and  the  porta  and  creeks  are  by  the  judges  of  the  common  lav 
affirmed  to  be  do  part  of  the  seas,  nor  within  the  AdmiralJuris- 
diction :  and  thereby  prohibitions  are  usually  awarded  upon 
actions  depending  in  that  court,  for  contracts  and  other  things 
done  in  those  places;  notwithstanding  (hat  by  use  and  practice 
time  out  of  mind,  the  Admiral  Court  bare  had  jurisdiction  within 
such  ports,  creek  and  rivers. 

The  Answer.  The  like  answer  as  to  the  first.  And  it  is  fur- 
ther added,  that  for  the  death  of  a  man,  and  of  mayhem  (in 
those  two  cases  only)  done  in  great  ships,  being  and  hovering 
in  the  main  stream  only  beneath  the  points(a)  of  the  same  rir«? 
nigh  to  the  sea,  and  no  other  place  of  the  same  rivers,  nor  in  other 
causes,  but  in  those  two  only,  the  Admiral  hath  cognizance. 
But  foi  all  contracts,  pleas  and  queiels  made  or  done  upon  a 
river,  haven  or  creek  within  any  county  of  this  realm,  the  Ad- 
miral without  qnestion  hath  not  any  jurisdiction,  for  then  he 
should  hold  plea  of  things  done  within  the  body  of  the  county, 
which  are  triable  by  verdict  of  twelve  men,  and  merely  deter- 
minable by  the  common  law,  and  not  within  the  Court  of  the 
Admiralty  according  to  (he  civil  law.  For  that  were  to  change 
and  alter  the  laws  of  the  realm  in  those  cases,  and  make  those 
contracts,  pleas  and  querels  triable  by  the  common  laws  of  the 
realm  to  be  drawn  ad  aliud  examen,  and  to  be  sentenced  by  the 
Judge  of  the  Admiralty  according  to  the  civil  laws.  And  Bow 
dangerous  and  penal  it  is  for  them  to  deal  in  these  cases,  it 
appeareth  by  judicial  precedents  of  former  agea.  But  see  the 
anuwer  to  the  first  article. 

i  69.  7th  Objection.  That  the  agreement  made  in  Anno 
Domini,  1576,  between  the  Judges  of  the  Kings  Bench  and 
the  Court  of  the  Admiralty  for  the  more  quiet  and  certain  exei 
cution  of  Admiral  Jurisdiction,  is  not  observed  as  it  ought  to  be. 


(a)  Pani*t,po»tiiHt,hndgm  it  will  bs  parcMTcd,  u«  lnuMlat«d  b; Lord  Cok«, 
polDli,  meaning  Uw  htad  l*n<b  al  the  month  of  the  rirora— «  giOM  pamnion  oC 
Unfnag*. 
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7%e  Anstotr.  The  suppos^  agreement  mentioned  in  this  arti- 
cle hath  not  as  yet  been  delirered  unto  us,  but  having  heard  the 
same  read  over  before  his  Majesty  (out  of  a  paper  not  subscribed 
with  the  hand  of  any  judge)  we  ansver,  that  for  so  much  there- 
of as  differeth  from  these  answers,  it  is  against  the  laws  and 
statutes  of  this  realm;  and  therefore  the  Judges  of  the  King's 
Bench  never  assmted  thereunto,  as  is  pretended,  neither  doth 
the  phrase  thereof  agree  with  the  terms  of  the  laws  of  the 
realm. 

{  90.  8tk  Objection.  Many  other  grievances  there  are,  which, 
in  discussing  of  these  former,  will  easily  appear  worthy  also  of 
reformation. 

3%e  Answer.  This  article  is  so  general,  as  no  particular 
answer  can  be  made  thereunto,  only  that  it  appeareth  by  that 
which  hath  been  said,  that  the  Lord  Admiral,  his  Officers  and 
Ministers  principally  by  colour  of  the  said  void  nmi  obstante  and 
far  want  of  learned  advice,  have  unjustly  incroai^hed  upon  the 
common  laws  of  this  realm,  whereof  the  marvail  is  the  less,  for 
thatthe  Lord  Admiral,  hisLieutenants  Of&cers  and  Ministers  have, 
without  alt  colour,  incroached  and  intruded  upon  a  right  and 
pren^tive  due  to  the  crown,  in  that  they  have  seized  and  con- 
verted to  their  own  nses,  goods  and  chattels  -  of  infinite  value, 
taken  by  pirates  at  sea,  and  other  goods  and  chattels  which  in 
no  sort  appertain  unto  his  lordship  by  his  letters  patents,  where- 
in the  said  »o»  obttante  is  contained,  and  for  the  which  he  and 
his  Officers  remain  accountable  unto  his  Majesty.  And  they 
now  wanting,  in  this  blessed  time  of  peace,  causes  appertaining 
10  their  natural  jurisdiction,  they  now  incroach  upon  the  juris- 
diction of  the  common  law,  lest  they  should  sit  idle  and  reap 
no  profit.  And  if  a  greater  number  of  prohibitions  (as  they 
affirm)  hath  been  granted  since  the  great  benefit  of  this  happy 
peace,  than  before  in  time  of  hostility,  it  moveth  from  their 
own  incroachments  upon  the  jurisdiction  of  the  common  law. 
So  as  they  do  not  only  unjustly  incroach,  but  complain  also 
of  the  Judges  of  the  Realm  for  doing  of  justice  in  these 


§  91.  The  common  law  judges  seem  to  have  met  with  no 
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further  check  during  the  residue  of  the  reign  of  James  I., 
and  the  first  sereti  years  of  the  reiga  of  Charles  I.  In  that  year, 
the  Lord  High  Admiral  and  Sir  Henry  Martyn,  the  Judge  of 
^e  Admiralty,  brought  the  matter  again  before  the  King  and 
Xxirdfi  of  hiy  Council,  before  whom  the  matters  between  the  Ad- 
miralty and  the  Judges  were  several  times  beard  and  debated  at 
large,  and  at  last  these  ensuing  articles  were  drawn  up,  read, 
agreed,  and  resolved  at  the  Council  board,  by  the  King  himself, 
and  all  the  Lords  of  his  Council,  twenty-three  in  number,  in- 
cluding Lord  Keeper  Coreotry  and  Lord  Privy  Seal  Montague, 
eminent  lawyers,  and  signed  by  all  the  twelve  judges  of  the 
common  law  courts,  and  by  the  "  grand  lawyer,  Mr.  William 
Noye,  Attorney-General,  a  great  professor  and  pillar  of  the  com- 
mon law,"  and  by  the  Judge  of  the  Admiralty,  entered  in  the 
Council  Table  Register  of  Causes,  and  the  original  by  hie  Ma- 
jesty's command,  kept  in  the  Council  chest.(a)  ^ 

At  Whitehall,  I'&th  of  F^ymary,  1632. 
Present : 
The  King's  Most  Excellent  Majesty. 
Lord  Keeper,  Lord  V.  Wimbleton, 

I»rd  Archb.  of  York,  Lord  Vis.  Wentworth, 

Lord  Treasurer,  Lord  V.  Faukland, 

Lord  Privy  Seal,  Irf>Td  Bishop  of  London, 

Eail  Marshall,  Lord  Cotlington, 

Lwd  Chamberlain,  Lord  Newburgh, 

Earl  of  Dorset,  Mr.  Treasurer, 

Earl  of  Carlisle,  Mr.  Comptrdller, 

Eail  of  Holland,  Mr.  Yice-Chamberlain, 

Earl  of  Darby,  Mr.  Secretary  Coke, 

Lord  Chancellor  of  Scotland,  Mr.  Secretary  Windebanke. 
£arl  Morton. 

^  92.  "This  day  his  Majesty  being  present  in  Council,  the 
articles  and  propositions  following  for  the  accommodating  and 
settling  of  ^e  differences  concerning  prohibitions  arising  be- 
tween his  Majesty's  Courts  of  Westminster  and  his  Court  of 


(a)  Ptyud*  Ad.  100. 
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Admiralty,  were  fully  debated,  and  resolved  by  the  Board.  And 
W6T8  thea  likewise  upon  reading  the  same  as  well  before  the 
Judges  of  his  Highnesse  said  Courts  at  Westminster,  as  before 
the  Judge  of  his  said  Court  of  Admiralty,  and  his  Attorney- 
General,  agreed  uato  and  subaigned  by  them  all  in  bis  Majesty's 
presence,  and  the  transcript  thereof  ordered  to  be  entered  into 
the  register  of  Council  Causes  and  the  original  to  remain  in  the 
Council  chest.  | 

^  93.  "  1.  If  Jsuit  shall  be  commenced  in  the  Comt  of  Admi- 
ralty  upon  contracts  made,  or  other  thiuga  personally  done 
beyond  the  seas,  or  upon  the  sea,  no  prohibition  is  to  be 
awarded. 

{  94.  "2.  If  suit  before  the  Admiral  for  freight  or  mariners' 
wages,  or  for  the  breach  of  charter-parties  for  voyages  to  be 
made  beyond  the  sea,  though  the  charter-parties  happen  to  be 
made  within  the  realm,  and  although  the  money  be  payable 
within  the  realm,  so  as  the  penalty  be  not  demanded,  a  prohibi- 
tion is  not  to  be  granted ;  but  if  suits  be  for  the  penalty,  or  if 
question  be  made  whether  the  charter-partie  were  made  or  not ; 
or  whether  the  plaintiff  did  release  or  otherwise  dischai^e  the 
same  within  the  realme,  that  is  to  be  tried  in  the  King's  Courts 
at  Westminster,  and  not  in  the  King's  Court  of  Admiralty,  so 
that  first  it  be  denied  upon  oath,  that  a  cha^te^pa^tie  was  made, 
or  a  denial  upon  oath  tendered. 

4  96.  "3.  If  suit  shall  be  in  the  Court  of  Admiralty  for  build- 
ing, amending,  saving,  or  necessary  victualling  of  a  sh  ip,  against 
the  ship  itself,  and  not  against  any  party  by  name,  hut  such  as 
for  his  interest  makes  himself  a  party,  no  prohibition  is  to  be 
granted,  though  this  be  done  within  the  realm. 

§  96.  *'  4  Likewise  the  Admiral  may  inquire  of,  and  redresse 
all  annoyances  and  obstructions  in  all  navigable  rivers,  beneath 
the  first  bridges,  that  are  any  impediments  to  navigation,  or 
passage  to,  and  from  the  sea,  and  also  try  personal  contracts 
and  injuries  done  there,  which  concern  navigation  upon  the  sea, 
and  no  prohibition  is  to  be  granted  in  such  cases. 


Try/. 
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i  97,  "  6.  If  any  be  imprisoned,  and  upon  Habeas  Corpus,  if 
any  of  these  be  the  cause  of  imprisonment,  and  that  be  so  cer* 
tified,  the  partie  shall  be  remanded. 
fSigned,) 
Thomas  Blchaidson,       William  Jones,      Robert  Barkley, 
Ro.  Healh,  George  Cioke,        Fran.  Crawley, 

Humphry  DaveDpoit,      Tho.  Trevor,         Henry  Marten, 
John  Denham,  Geo.  Vemon,        William  Noye. 

Rich.  Button,  James  Weston, 

Ex.  T.  Meautys." 
i  98.  I  take  these  from  Prynne,  who  was  keeper  of  the  re- 
cords, and  had  the  means  of  securing  the  greatest  accuracy, 
and  who  seems  to  have  had  them  carefully  examined  and  cer- 
tified, and  sets  them  out  at  length,  in  form,  and  with  the  signa- 
tures. They  may  be  fimnrl  in  one  form  or  another  published 
in  many  other  places,  but  no  two  copies  that  1  have  seen,  agree 
in  all  Uie  important  particulars,  especially  in  the  second  and 
fourth  paragraphs ;  and  it  is  not  a  little  remarkable  that,  having 
been  preserved  by  Sir  George  Cioke,  (who  himself  signed  them,) 
and  published  in  two  editions  of  his  reports,  without  criticism 
or  comment,  as  evidence  of  the  law,  and  referred  to  in  the 
index — word  Admiralty — in  the  third  edition  of  those  reports, 
after  the  death  of  Sir  Geoige  Croke,  and  of  most,  if  not  all,  the 
Judges  and  Councillors  who  signed  them,  they  should  have 
been,  without  reason  or  apology,  omitted,  and  their  place  left 
blank  on  the  page,  while  the  original  reference  to  them  was 
allowed  to  stand  in  llie  index,  and  so  remains  in  all  subsequent 
editions  of  Croke,  to  this  day.  This  very  extraordioary  muti- 
lation of  a  book,  then  of  high  authority  in  the  courts,  tends  to 
show  that  the  common  law  jurists,  who  did  not  themselves 
actually  perpetrate,  were  still  wilUng  to  connive  at  acts  of  fal- 
sification of  documents  and  books,  to  accomplish  a  triumph 
originally  attempted  from  unworthy  motives,  and  pursued  with 
persevering  zeal,  apparently,  from  pride  of  opinion  or  motives 
as  discreditable  as  those  in  which  the  controversy  had  origi- 
Dated.(a} 

(sj  Dnolip'i  Ad.  Fraa,  13.     Zooch,  Act.  7.    Godolph.  15S.     Cra.  Car.  Land. 
1667,  fint  adit  and  1611,  a»miul  edit. ;  and  aofaaBquent  editiooi.    Frjnna,  100. 


^d  by  Google 


THE  ITRIFE  BETWEEN  THE  COURTS.  6S 

}  99'  These  articles  were  not  liable  for  the  objection  that  they 
were  not  signed,  and  for  a  number  of  years  they  kept  the  peace 
between  the  courts.  The  troubles  however  between  the  King 
and  the  Parliament  and  his  people  soon  commenced,  and  re- 
sulted in  the  overthrow  of  the  royal  authority  and  the  estab- 
lishment of  the  Protectorate.  Little  more  is  now  known  of  the 
contest,  except  that  it  was  probably  renewed  as  soon  as  the 
check  of  royal  authority  was  withdrawn.  The  Republican  Par- 
liament was  then  called  upon  by  the  friends  of  trade  and  com- 
merce, to  take  sides  with  the  Admiralty,  and  to  secure  to  the 
people  the  benefits  of  its  more  enlarged  jurisdiction,  and  the 
ordinance  of  1648  was  the  consequence.(a) 

It  was  as  follows : 

Extract  from  Sc<AeWa  Collection  of  the  Acts  and  Ordv- 
tumeesoftke  Republican  Qovemntent  of  Etigland.  Anno 
1648— pa^e  U7. 

Chapter  112. 
The  Juriadietion  of  the  Court  of  Admiralty  settled. 
^  100.  "The  Ixirds  and  Commons  assembled  in  Parliament, 
finding  many  incoQTeniences  daily  to  arise,  in  relation  both  to 
the  trade  of  ^is  Kingdom,  and  the  Commerce  with  foreign  parts, 
through  the  uncertainty  of  jurisdiction  in  the  trial  of  maritime 
causes,  do  ordaiu  and  be  it  ordained  by  the  authority  of  Parlia- 
ment. That  the  Court  of  Admiralty  shall  hare  cognizance 
and  jurisdiction  against  the  ship  or  vessel,  with  the  tackle,  ap- 
parel  and  furniture  thereof;  in  all  causes  which  concern  the 
repairing,  victualling  and  furnishing  provisions  for  the  setting 
of  such  ships  or  vessels  to  sea ;  and  in  all  cases  of  bottomry, 
and''  likewise  in  contracts  made  beyond  the  seas  concerning 
shipping  ot  navigation  or  damages  happening  thereon,  or  ari- 
sing  at  sea  in  any  voyage  ;  and  likewise  in  all  cases  of  charter 
parties  or  contracts  for  freight,  bills  of  lading,  mariners'  wages, 
or  damages  in  goods  laden  on  board  ships,  or  other  damages 
done  by  one  ship  or  vessel  to  another,  or  by  anchors,  or  want 
lying  of  buoys,  except  always  that  the  said  Court  of  Admiralty 
shall  not  hold  pleas  or  admit  actions  upon  any  bills  of  exchange 
or  accounts  betwixt  merchant  and  merchant  or  their  factors. 

(a)  HaU'f  Ad.  IhUo.  nl 
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§  101.  "And  be  it  ordained,  That  Jn  all  and  every  the  mat- 
ters aforesaid,  the  said  Admiralty  Court  shall  and  may  proceed 
and  take  recognizances  in  due  form,  and  hear,  examine,  and 
finally  end,  decree,  sentence  and  determine  the  same  according 
to  the  laws  and  customs  of  the  sea,  and  put  the  same  decrees 
and  sentences  in  execution  without  any  let,  trouble  or  impeach- 
ment whatsoerer,  any  law,  statute  or  usage  to  the  contrary 
heretofore  made  in  any  wise  notwithstanding ;  saving  always 
and  reserving  to  all  and  every  person  and  persons,  that  shall 
find  or  think  themselves  aggrieved  by  any  sentence  definitive, 
or  decree  having  the  force  of  a  definitive  sentence,  or  importing 
a  damage  not  to  be  repaired  by  the  definitive  sentence  given  or 
interposed  in  the  Court  of  Admiralty,  in  all  or  any  of  the  cases 
aforesaid,  their  right  of  appeal  in  such  form  as  hath  heretofore 
been  used  from  such  decrees  or  sentences  in  the  said  Court  of 
Admiralty. 

I)  102.  "Provided  always,  and  be  it  further  ordained  by  the 
authority  aforesaid,  that  from  henceforth  there  shall  be  three 
judges  always  appointed  of  the  said  court,  to  be  nominated  from 
time  to  time  by  both  houses  of  Parliament  or  such  aa  they  shall 
appoint;  and  that  every  of  the  judges  of  the  said  court  fbi  the 
time  being,  that  shall  be  present  at  the  giving  of  any  defiaita 
sentence  in  the  said  Court,  shall  at  the  same  time,  or  before 
such  sentence  given  openly  in  Court,  deliver  his  reasons  in  law 
of  such  his  sentence,  or  of  his  opinion  concerning  the  same  ; 
and  shall  also  openly  in  Court  give  answers  and  solutions  (as 
far  as  he  may)  to  such  laws,  customs  or  other  matter  as  shall 
have  been  brought  or  alleged  in  Court,  on  that  part  against 
whom  such  sentence  or  opinion  shall  be  given  or  declared  res- 
pectively." 

Provided  also,  That  this  Ordinance  shall  continue  for  three 
years  and  no  longer. 

Passed,  the  12th  April  1648. 

Made  perpetual  by  Ordinances  of  2nd  April,  1641.  C.  3. — 
1G54.  G.  21.  and  1646.  C.  10. 

Expired  at  the  Restoration,  anno  1660.(a) 

}  103.  Under  this  Ordinance  the  Admiralty  was  administered 
(o)  Bta'»  Ad.  iotro.  p.  uir. 
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till  Ae  Restoration  by  Dr.  Godolphin,  who  had  been  one  of  the 
Judges  of  the  Admiralty  under  Cromwell,  and  had  written 
his  View  of  the  Admiral  Jurisdiction.  So  great  was  his  reputa- 
tioQ  for  integrity  and  knowledge,  that  at  the  Restoration  he  was 
made  King's  Adrocate,  and  he  immediately  published  his  work 
in  which  the  actual  jurisdiction  of  the  Court  is  thus  set  forth.(a) 

^  104.  "  Within  the  cognizance  of  this  jurisdiction  are  all  af> 
fairs  that  peculiarly  concern  the  Lord  high  Admiral,  or  any  of 
his  ofQcers  quafenus  such ;  all  matters  immediately  relating  to 
the  navies  of  the  kingdome,  the  vessels  of  trade,  and  the  owners 
thereof,  as  such  ;  all  affairs  relating  to  mariners,  whether  ship- 
officers  01  common  mariners,  their  rights  and  privileges  respect- 
ively; their  office  and  duty;  their  wages;  their  offences,  whe- 
ther by  wilfulness,  casualty,  ignorance,  negligence,  or  insuffici- 
ency, with  theii  punishments.  Also  all  affairs  of  commanders 
at  Sea,  and  their  under-officers,  with  their  respective  duties, 
privileges,  immunities,  offences,  and  punishments. 

i  "  106.  In  like  manner  all  matters  that  concern  owners  and 
proprietors  of  ships,  as  such ;  and  all  Masters,  Pilots,  Steersmen, 
Boatswains,  and  other  Ship-Officers ;  all  Ship-wnghts,  Fisher- 
men, Ferry-men,  and  the  like;  also  all  causes  of  seizures,  and 
Ciiptures  made  at  Sea  whether  ^'ure  Belli  Publici,  or  jure  Belli 
Privati  by  way  of  Reprizals,  or  jure  nulla  by  way  of  Piracy ; 
Also  all  Charter-parties,  Cocquets,  Bills  of  Lading,  Sea-Com- 
missions, Letters  of  safe  Conduct,  Factories,  Invoyces,  Skippers 
Rolls,  Inventories,  and  other  Ship-papers  ;  Also  all  causes  of 
Fraight,  Mariners  wages,  Load-manage,  Port-chai^es,  Pilotage, 
Anchorage,  and  the  like. 

i  "  106.  Also  all  causes  of  Maritime  Contracts  indeed,  oitts  it 
were  Contracts,  whether  upon  or  beyond  the  Seas  ;  all  causes 
of  mony  lent  to  Sea  or  upon  the  Sea,  called  Fcenus  Nauticum, 
Peeunia  Irajectitia,  usura  mariiima,  Batnarymony,  the  Gross 
Adventure,  and  the  like ;  all  causes  of  pawning,  hypothecating, 
or  pledging  of  the  ship  it  self,  or  any  part  thereof,  or  her  Lading, 
or  other  things  at  Sea  ;  all  causes  of  Jactus,  or  casting  goods 
over  board ;  and  Contributions  either  for  Redemption  of  Ship 

(«)  Oodolph.  43. 


^d  by  Google 


BO  TnE  EKGLISH  ADMHULTT. 

or  Lading  in  case  of  seizure  by  Enemies  or  Pyrats,  or  in  case 
of  goods  damnified,  or  disburdening  of  ships,  or  other  chances, 
vitii  Average  ;  also  all  causes  of  spoil  and  depredations  at  Sea, 
Robberies  and  Pjrracies ;  also  all  causes  of  Naval  Consort-ships, 
whether  in  War  or  Peace  ;  Ensurance,  Mandates,  Procurations, 
Payments,  Acceptilations,  DischaTges,  Loans  or  Oppignorations, 
Emptions,  Venditions,  Conventions,  taking  or  letting  to  Fraighl, 
Exchanges,  Partnership,  Factoridge,  Passage-money,  and  what- 
ever is  of  Maritime  nature,  either  by  way  of  Navigation  upon 
the  Sea,  or  of  Negotiation  at  or  beyond  the  Sea  iu  the  way  of 
Marine  Trade  and  Commerce ;  also  the  Nautical  Right  which 
Maritime  persoos  have  in  ships,  their  Apparel,  Tackle,  Fumi- 
lure,  Lading,  and  all  things  pertaining  to  Navigation  ;  also  all 
causes  of  Out-readers,  or  Oul-riggers,  Furnishers,  Hirers,  Ftaight- 
ers,  Owners,  Part-owners  of  ships,  as  such  ;  also  all  causes  of 
Priviledged  ships,  or  Vessels  in  his  Majesties  Service  or  his  Let- 
ters of  safe  Conduct ;  also  all  causes  of  shipwreck  at  Sea, 
Flotson,  Jetson,  Lagon,  Waiffs,  Deodands,  Treasure-Trove, 
Fishes-Royal ;  with  the  Lord  Admiral's  shares,  and  the  Finders 
respectively, 

^  107.  "  Also  all  causes  touching  Maritime  offences  or  misde- 
meanours, such  as  cutting  the  Bouy-Rope  or  Cable,  removal  of 
an  Anchor  whereby  any  Vessel  is  moored,  the  breaking  the 
Lord  Admiral's  Arrests  made  either  upon  person,  ship,  or  goods  ; 
Breaking  Arrests  on  ships  for  the  King's  Service,  being  punish- 
able with  Confiscation  by  the  Ordinance  made  at  Grimsby  in 
the  time  of  Rich.  I.  Mariners  absenting  themselves  from  the 
Kings  Service  after  their  being  prest.  Impleading  upon  a  Ma- 
ritime Contract  or  in  a  Maritime  Cause  elsewhere  then  in  the 
Admiralty,  contrary  to  the  Ordinance  made  at  Hastings  by 
Ed.  I.  and  contrary  to  the  Laws  and  Cuslomes  of  the  Admiral- 
ty of  England  ;  Forestalling  of  Com,  Fish,  ikc.  on  ship-board, 
regratiog  and  exaction  of  water-officers ;  the  appropriating  the 
benefit  of  Salt-waters  lo  private  use  exclusively  to  others  with- 
out his  Majesties  Licence ;  Kiddles,  Wears,  Blind  stakes,  Water, 
mills,  and  the  like,  to  the  obstruction  of  Navigation  in  great 
Rivers ;  False  weights  or  measures  on  ship-board ;  Concealing 
of  goods  found  about  the  dead  within  the  Admiral  Jiuisdiclion, 
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ot  of  FlotsoDB,  Jetsons,  Lagons,  Waiffs,  Deodands,  FUhes  RoyeU, 
or  other  things  wherein  the  Kings  Majesty  or  his  Lord  Admiral 
have  interest ;  Excessive  wages  claimed  by  Ship-wrights,  Ma- 
riners, &c.  Maintainers,  Abettors,  Receivers,  Concealers  oi  Com- 
forters of  Pyrats ;  Transporiing  Prohibited  goods  without  Li- 
cence ;  Draggers  of  Oysters  and  Muscles  at  unseasoaable  times, 
viz.  between  May-day,  and  Holy-rood-day ;  Destroyers  of  the 
brood  or  young  Fry  of  Fish ;  such  as  claim  Wreck  to  the  pre- 
judice of  the  King  or  Lord  Admiral  j  such  as  unduly  claim 
privileges  in  a  Port ;  Disturbers  of  the  Admiral  Officers  ia  exe- 
cution of  the  Court-Decrees ;  Water-Baylifls  and  Searchers,  not 
doing  their  duty ;  Corruption  in  any  of  the  Admiral-Court-Offi- 
cers ;  Importers  of  imwholesoiHe  Victuals  to  the  peoples  preju- 
dice; Fraighters  of  strangers  Vessels  contrary  to  the  Law; 
Transporters  of  prisoners  or  other  prohibited  persons  not  having 
Letters  of  safe  Conduct  from  the  King  or  his  Lord  Admiral ; 
Casters  of  Ballasts  into  Forts  or  Harbours,  to  the  prejudice  there- 
of; Unskiliul  Pilots,  whereby  ship  or  man  perish;  Unlawful 
Nets,  or  other  prohibited  Engines  for  Fish  ;  Disobeying  of  Em- 
bargos,  or  going  to  Sea  contrary  to  the  Prince  his  command,  or 
against  the  Law  ;  Furnishing  the  ships  of  Enemies,  or  the 
Enemy  with  ships  ;  All  prejudice  done  to  the  Banks  of  Navi- 
gable Rivers,  or  to  Docks,  WharSs,  Keys,  or  any  thing  where- 
by Shipping  may  be  endangered,  Navigation  obstructed,  or 
Trade  by  Sea  impeded ;  Also  embezilments  of  ship-tackle  or 
faraiture ;  all  substractions  of  Mariners  wages  ;  all  defraudings 
of  his  Majesties  Gustomes  or  other  Duties  at  Sea ;  also  all  pre- 
judices done  to  or  by  passengers  a  shipboard ;  and  all  damages 
done  by  one  ship  or  Vessel  to  another;  also  to  go  to  Sea  in 
tempestuous  weather,  to  sail  in  devious  places,  or  among  Ene- 
mies, Pyrats,  Rocks,  or  other  dangerous  places,  being  not  ne- 
cessitated thereto ;  all  clandestine  attempts  by  making  privy 
Cork-holes  in  the  Vessels,  or  otherwise,  with  intent  to  destroy 
or  endanger  the  ship ;  also  the  shewing  offalse  Lights  by  Night 
either  on  shore  or  in  Fishing  Vessels,  or  the  like,  on  purpose  to 
intice  Sailers,  to  the  hazard  of  their  Vessels ;  all  wilful  or  pur- 
posed entertaining  of  unskilful  Masters,  Pilots  or  Mariners,  or 
sailing  without  a  Pilot,  or  in  Leaky  and  insufficient  Vessels ; 
also  the  over-burdening  the  ship  above  her  birth-mark,  and  all 
ill  stowage  of  goods  a  shipboard  ;  also  all  Importation  of  Con- 
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traianda  goods,  or  Exportatitm  of  goods  to  prohibited  Ports,  or 
the  places  not  designed ;  together  with  very  many  other  things 
relating  either  to  the  state  or  condition  of  persons  Maritime, 
their  rights,  their  duties,  or  their  default3.''(a) 

{ 108.  This  ordinance  ceased  to  be  in  force  at  the  Restoration, 
and  the  common  law  judges  again  prohibited  the  Admiralty. 
The  merchants  petitioned  for  a  re-obserrance  of  the  rules  of 
1633 ;  but  neither  their  petitions,  nor  Judge  Godolphin's  argu- 
ments and  learning,  were  regarded  ;  and  the  civilians,  tired  of 
the  stru^le,  appear  to  have  preferred  a  peace,  however  disad- 
vantageous, to  war,  however  justly  it  might  be  carried  on. 
The  violent  opinioDs,  first  expressed  by  Lord  Coke,  and  after- 
wards supported  by  others  with  more  subserviency  than  reason, 
could  not  be  resisted,  and  the  Admiralty  submitted.  It  is  well 
remarked  by  Edwards — "  Although  so  much  of  the  ancient 
authority  of  the  Admiralty  Court  has  been  rendered  nugatory 
— ^in  this  nineteenth  century  that  court  may  look  back  with 
pride  and  observe  how  well  it  has  survived  the  conflict — how 
the  arguments  which  were  put  forth  with  force,  by  those  learned 
civihans  in  the  16th  and  17th  centuries  appear,  at  last,  to  be 
listened  to ;  for  now  the  rule  of  locality,  to  which  it  was  at- 
tempted to  confine  the  jurisdiction  of  the  Admiralty,  has  almost 
entirely  given  way  to  the  more  rational  one  of  the  at^jeet 
matter  to  be  adjudicated  upon."  The  wants  of  commerce,  in 
this  commercial  age,  have  become  too  imperious  to  be  disre- 
garded ;  and  even  in  England,  in  the  stat.  3  and  4  Vic.  c.  6^ 
a  great  step  has  been  taken  towards  restoring  to  the  High  Court 
of  Admiralty  those  cases  of  admiralty  and  maritime  jurisdictioD 
of  which  the  common  law  courts  had  deprived  them.(fr) 

}  109.  The  commissions  to  the  vice-admirals,  issued  from  the 
Lord  High  Admiral,  and  to  the  vice-admiralty  courts,  issued  from 
the  High  Court  of  Admiralty,  during  the  next  hundred  years, 
while  they  furnish  evidence  of  the  extent  of  the  jurisdiction  of 
the  courts  to  which  they  were  issued,  and  also  evidence  of  the 


(a)  O«dotph.  Ad.  Jntia.  43  to  4B. 

(1}  H«ll  Ad.  Liln>.  xi.    S  Brawn  Civ.  tnd  Ad.  Law,  TS. 
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jurisdiction  of  the  High  Court  of  Admiralty  from  which  they  is- 
sued, shoving  that,  vhereyer  prohibitions  could  not  reach  the 
Admiralty,  there  its  ancient  plenary  and  beneficial  jurisdiction 
was  deputed  and  exercised,  originally  and  on  appeal,  without 
restraint 

i  110.  It  cannot,  therefore,  rationally,  be  doubted  by  any  one 
that  has  examined  the  subject,  that  the  ancient  jurisdiction  of 
the  English  Admiralty  was  of  a  most  extended  and  beneficial 
character,  embracing  all  maritime  causes  of  action.  It  is  equally 
true,  that  by  prohibitions,  on  most  inconsistent  and  extraordi- 
nary grounds,  "granted,"  as  Prynne  says,  "on  sudden  motions 
without  solemn  ai^ument,"  the  exercise  of  ^at  jurisdiction  had 
been  restrained  within  very  narrow  limits  at  the  time  our  Con- 
stitution was  formed.  The  mode  and  character  of  the  opposi- 
tion to  that  jurisdiction,  I  have  not  gone  into  in  detail.  The 
cuzioua  inquirer  will  find  all  that  he  can  desire  on  this  sulgoct 
in  the  great  case  of  De  Lovio  v.  Boit,  2  Gallison,  396,  and  the 
works  and  cases  there  quoted,  and  lefened  to  and  examined  by 
Judge  Story  with  an  affluence  of  learning  and  a  wisdom  and 
acuteness  of  criticism  which,  in  that  early  period  in  his  judicial 
career,  promised  for  him  that  fame  which,  afterwards,  equalled 
his  highest  hopes,  and  shed  a  permanent  lustre  on  the  judicial 
history  of  the  nation. 
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Tke  English  Admiralty  at  the  time  of  the  American 
Revolution. 

k  III.  It  haa  been  remarked,  that  otu  situatioD  previous  to  the 
RevolutioD  as  British  colonies,  and  the  adoption  of  the  English 
common  law,  as  interpreted  in  the  English  books,  did  much  to 
influence  opinion  in  this  conntry  in  favor  of  the  narrow  English 
rule  of  admiralty  jurisdiction  which  prevailed  at  that  time,  and 
that  that  narrow  platform  of  jurisdiction  was  only  what  was 
left  after  centuries  of  strife  between  the  Courts  of  Common 
Law  and  the  Court  of  Admiralty,  which  resulted  in  confining 
the  Admiralty  to  the  following  very  inconsiderable  class  of 
cases : — 

To  enforce  judgments  of  foreign  Courts  of  Admiralty,  where 
the  person  or  the  goods  are  within  the  reach  of  the  court — 
Mariner's  Wages,  where  the  contract  is  not  under  seal,  and  is 
made  in  the  usual  form — Bottomry,  in  certain  cases  and  under 
many  restrictions — Salvage,  where  the  property  was  not  cast  on 
shore — Gases  between  part  owners  disputing  about  the  employ- 
ment of  the  ship — Collisions  and  injuries  to  property  or  persons 
on  the  high  seas — and  droits  of  the  admiralty. 

This  was  the  whole  of  what  was  left  of  that  large  jurbdiction 
which  it  had  before  rightfidly  exercised  for  centuries. 

It  is  not  easy  to  perceive  any  satisfactory  reason  why  those 
few  causes  of  action  alone  (having  no  peculiar  odor  of  nation- 
ality) should  lie  deemed  of  so  much  importance  as  to  be  with- 
drawn from  the  judicial  power  of  the  States,  and  made  the 
subject  of  a  constitutional  grant  to  the  National  Government. 
Indeed  it  would  seem  more  like  puerile  caprice  than  that  ripe 
wisdom  which  we  habitually  look  for  in  the  fathers  of  the 
republic.(a) 

S  112.  The  struggle  between  these  courts  originated  in  the 
(a)  5  Howard,  459,  3.    3  Black.  Com.  10& 
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same  spirit  that  attempted  to  break  down  the  whole  system  of 
Eqtuty — and  none  can  deny  that  the  courts  of  common  law  man- 
ifested a  great  degree  of  jealousy  and  hostility,  fostered  by  stror^ 
prejudice  and  a  very  imperfect  knowledge  of  the  subject  The 
English  Admiralty  has  always  rightfully  had  jurisdiction  over  all 
maritime  contracts,  and  the  decisions  of  the  courts  of  common  law, 
prohibiting  its  exercise,  are  neither  consistent  in  themselves  nor 
reconcilable  with  principle.  Had  the  common  law  courts  had 
the  power  to  issue  writs  of  prohibition  to  the  Chancellor,  and 
had  that  high  officer  been  any  thing  less  than  the  highest  judi- 
cial fimctionary,  and  the  first  subject  in  the  realm — in  those 
days  when  might  was  right,  in  courts  as  well  as  camps,  and 
jealousy,  and  prejudice,  and  arn^nce,  to  say  nothing  of  the 
love  of  gain,  influenced  judicial  decisions  of  judges,  the  Court 
of  Chancery  would  have  met  the  fate  of  the  Court  of  Admiralty 
and  have  been  stripped  of  the  most  useful  portion  of  its  juris- 
diction.(a] 

i  113.  The  Court  of  King's  Bench  baa  power  to  issue  prohi- 
bitions, but  it  has  no  power  to  extend  or  diminish  the  jurisdiction 
of  the  Admiralty.  That  jurisdiction  is  conferred  by  the  King's 
pren^ative  and  royal  commission,  or  by  statute  or  immemorial 
nsage,  and  not  otherwise,  and  can  be  limited  only  in  the  same 
manner.  If  the  King's  commission,  or  the  proper  exercise  of 
the  royal  prerogative,  or  a  statute,  give  the  jurisdiction,  the 
King's  Bench  cannot  deprive  the  court  of  its  jurisdiction — that 
is  to  say,  of  its  right  to  take  cognizance  of  causes — although  by 
an  improper  exercise  of  irresponsible  power,  it  can  prevent  the 
Admiralty  from  exercising  the  jurisdiction  which  properly 
belongs  to  it  The  right  of  the  Admiralty  depends  upon  the  con- 
struction of  the  grant  of  jurisdiction  alone,  no  matter  how  often 
or  for  what  causes,  prohibitions  may  have  been  issued.  The 
Court  of  King's  Bench  has  neither  legislative  nor  executive 
powers,  which  enable  it  rightfully  to  dispense  with  the  law, 
whether  the  law  be  founded  in  parliamentary  oi  prerogative 
legislation. 

If  at  the  time  of  the  American  Revolution,  and  before  the 
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adoption  of  the  Constitution  of  the  United  States,  the  King's 
Beach  had  determioed  to  cany  out,  to  their  legitimale  extent,  the 
niles  uadei  which  the  Admiralty  jurisdiction  had  been  so  much 
restricted,  then  prohibitions  must  bare  issued  in  all  cases  of 
mariner's  wages — contracts  under  seal,  (bottomry  and  respon- 
dentia botid8,)-^--contracts  signed  on  shore,  or  within  any  county, 
including  every  port  in  the  realm — the  English  Court  of  Admi- 
ralty would  have  been  denied  its  entire  jurisdiction.  It  will 
hardly  be  contended,  that,  in  such  cases,  the  English  Court  of 
King's  Bench  would  have  annihilated  all  cases  of  admiralty 
and  nuiritime  jurisdiction  throughout  the  world,  so  that  the 
words  used  in  the  Constitution  would  have  no  ftHce  or  signifi- 
cation whatever.  That  court  surely  has  not  now,  nor  could 
it  have  then  had,  any  such  power  to  affect  the  legislation  and 
institutions  of  other  nations.  It  had  no  such  )>ower  in  the  days 
of  Lord  Coke.  If  it  could  not  have  abolished  aH  cases  of  ad- 
miralty and  maritime  jurisdiction,  how  could  it  abolish  any  of 
them?(a) 


(■)  $I4,Se,37.    7Cnacb,  UC. 
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The  Admiralty  ^rtsdiction  of  Scotland  and  Ireland. 

^UL  The  admiralty  and  maritime  jurisdiction  of  the  other  p0 
tions  of  the  Empire  of  Great  Britain,  and  even  of  that  island,  by 
no  means  harmonized  with  this  narrow  jurisdiction  of  the  High 
Court  of  Admiralty  of  the  kingdom  of  England.  In  the  king- 
dom of  Scotland,  and  in  the  American  Colonies,  the  Admiralty 
jnrisdiction  was  of  the  most  extensive  and  beneficial  charac- 
ter.(a) 

^  115.  "  It  is  true  that  in  Scotland,  before  the  creation  of  an  Ad- 
miral, after  the  example  of  other  nations,  the  Deans  of  the  Gild 
were  ordinarily  judges  in  civil  debates  betwixt  mariner  and  mer- 
chant, as  the  Water-Bailey  betwixt  mariner  and  mariner,  like 
as  the  High  Justice  was  judge  in  their  criminals.  Which  ac- 
tions, all  were  (A.  D.  1682,]  falhng  forth  betwixt  the  persons 
aforesaid,  of  due,  appertain  to  the  jurisdiction  of  the  Admiral, 
and  therefore  his  Judge  Depute  or  Commissar,  called  Judge 
Admiral,  and  none  other,  should  sit,  cognosce,  determine  and 
minister  justice  in  the  aforesaid  causes.  As  likewise  upon  all 
complaints,  contracts,  offences,  pleas,  chaises,  assecurations, 
debts,  coimta,  charter  parties,  covenants,  and  all  other  wridogs 
concerning  lading  and  unlading  of  ships,  draughts,  (freights), 
hires,  money  lent  upon  casualties  and  hazard  at  sea,  and  all 
other  businesses  whatsoever  amongst  seafarers,  done  on  sea, 
this  side  sea  or  beyond  sea,  not  forgetting  the  cognition  of  writs 
and  appeals  from  other  judges,  and  the  causes  and  actions  of 
reprisals  or  letters  of  mark,"  and  also  a  most  extended  police 
and  criminal  jurisdiction.(6) 

The  Scotch  Admiralty  Court  has  always  had  jurisdiction 
also  in  cases  arising  on  Bills  of  Exchange  and  other  mercantile 


(d'j  9  GiL  lUp  46S,  475. 

(t)  TbB  CtritcctiOD  of  Bm  Lam,  >  Sootoh  tract,  in  Haljruea,  efaap.  3,  47, 46. 
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causes  not  maritime,  and  also  jmisdiction  to  arrest  a  debtor 
about  to  depart  the  country,  and  compel  bim  to  give  security  to 
pay  the  debt(a) 

^  116.  The  High  Admiral  is  His  Majesty's  Justice  General  ap- 
OQ  the  Seas,  and  in  all  ports,  harbors,  creeks,  and  upon  the  ua- 
l^ble  rivers  below  the  first  bridges  and  within  the  flood  mark, 
he  bath  jurisdiction  in  all  maritime  and  seafaring  causes,  foreign 
and  domestic,  whether  civil  or  criminal  within  the  realm.  The 
jurisdiction  of  the  Court  of  Admiralty  is  both  civil  and  criminal. 
In  civil  matters,  the  Judge  Admiral  is  judge  in  the  first  instance, 
in  all  maritime  causes  as  in  questions  on  charter  parties,  freights, 
salvages,  wrecks,  bottomries,  policies  of  insurance,  and  all  ques- 
tions relating  to  the  lading  and  unlading  of  ships,  or  any  act  to 
be  performed  within  the  bounds  of  his  jurisdiction.  He  has 
jurisdiction  also  in  all  actions  for  recovery  of  goods  or  their  va- 
lue, where  the  goods  have  been  sent  by  sea  from  one  port  to 
another.  In  criminal  matters,  he  has  the  exclusive  cognizance 
in  the  crimes  of  mutiny  and  piracy  on  ship  board  .(&} 

^  117.  There  has  also  been  in  Ireland,  from  time  immemorial, 
an  Instance  Court  of  Admiralty,  and  up  to  the  year  1782,  it  also 
exercised  the  powers  of  a  prize  court.  By  the  articles  of  Union, 
and  by  the  act  of  1782,  its  jurisdiction  was  confined  to  causes 
civil  and  maritime  oiily.(c) 

I  have  not  thought  it  necessary  to  inquire  into  the  details  of 
the  actual  jurisdiction  of  the  Irish  Admiralty,  and  give  it  this 
passing  notice  only,  further  to  illustrate  the  remark  which  has 
been  made  before  that,  in  the  different  portions  of  the  British 
Empire,  Admiralty  jurisdiction  was  exercised  in  a  widely  dif- 
ferent extent,  and  that  "  all  admiralty  and  maritime  cases"  was 
not  necessarily  confined  to  the  small  class  permitted  to  the 
English  Admiralty. 


(s)  Board's  ProcMdinp  of  the  Adminll;  of  Scotland,  G7.     Ibid.  69. 

(t}  Din]Rp'i  Pimo.  35.  Boyd'i  ProcMdingi,  4,  5, 6.  3  Brown  Cir.  &,  Ad.  30. 
Ball'i  Die.  or  tb«  Law*  or  ScoUud,  99— <wotds,  Admiral  and  Court  of  Admiraltr,} 
Enkloe'i  Lam  of  EcoUaiid.  33. 

(«)  3  Brown  Cir.  &  Ad.  39. 
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CHAPTER  IX. 

7%«  Admiraltff  imd  Mariitme  Jurisdiction  of  the  British 
Colonies. 

^  118.  At  the  time  of  the  American  Revolution,  in  addition  to 
the  admiralty  and  maritime  tribunals  of  England  and  Scotland, 
there  existed  the  Admiralty  Courts  of  the  British  Colonies. 

Uader  the  British  Constitution,  the  Statutes  of  the  Imperial 
Parliament  do  not  bind  the  colonies,  unless  they  are  expressly 
named,  while  the  King's  commissions  runs  through  his  whole 
dominions.  It  is  under  the  King's  commissions,  that  the  colo- 
nial Vice- Admiralty  Courts  were  created,  and  their  jurisdiction 
remained  as  it  had  been  originally  granted.  Those  commissions 
were  issued  from  the  High  Court  of  Admiralty,  and  thus  fur- 
nished, at  their  respective  dates,  evidence  not  only  of  the  juris- 
diction of  the  Colonial  Courts  to  which  they  were  issued,  but 
also  of  the  High  Court  of  Admiralty  at  home,  from  which  they 
emanated.  They  issued  from  time  to  time  to  the  Governors, 
Vice- Admirals,  and  Judges  of  Vice-Admiralty  in  the  colonies. 
They  are  of  four  kinds.  1st.  The  commission  to  the  Gover- 
nor as  Governor,  which  issued  fibm  the  office  of  the  Secretary 
of  State.  3nd.  The  commission  to  the  Governor  as  Vice- Admi- 
ral, which  issued  from  the  High  Court  of  Admiralty.  3rd.  The 
general  commission  to  the  Governor,  and  all  the  principal  offi- 
cers of  state,  under  the  act  for  the  more  effectual  suppression  of 
piracy,  which  issued  from  the  office  of  the  Secretary  of  State. 
4th.  The  commission  to  the  Judges  of  the  Vica-Admiralty  Court, 
which  issued  from  the  High  Court  of  Admiralty.(a) 

$  119.  Many  of  these  commissions  may  be  found  in  the  offices 
of  the  various  Secretaries  of  State  of  the  Stales  ;  but  as  they  are 
not  easily  accessible,  I  shall  insert  one  of  each  at  full  length, 
although  some  portion  of  their  contents  has  no  particular  rela- 


(<)  a  G*1L  470.    5  U«w.  461. 
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tion  lo  Uie  matter  of  the  admiralty  jurisdiction.  They  are  in- 
serted without  regard  to  chronological  order,  because  from  the 
imperfection  of  the  records  in  the  State  of  New  York,  they 
are  not  preserved  in  that  order.  The  commission  of  the  Gov- 
ernor gave  him  power  to  create  courts  of  admiralty  according 
to  the  commissions  which  he  should  receive  from  the  High 
Court  of  Admiralty  at  home.(a)  . 

i  120.  Alarge  portion  of  the  commission  of  the  govemor,a9  the 
political  head  of  the  colony,  has  no  further  relation  to  this  ques- 
tion than  as  showing  how  completely  the  organization  and  power 
of  the  courts  was  Itcpt  within  the  control  of  mere  prerogative  re- 
gulation. That  portion  of  it  will  not  be  inserted  here.  The 
clauses  giving  the  power  to  create  courts  are  inserted,  to  show 
as  well  that  the  common  law  and  admiralty  jurisdiction  were 
created  in  the  same  manner,  as  that  the  admiralty  jurisdiction 
was  granted  in  very  general  terms. 

Commisaion  of  the  Governor. 

i  121.  "  Wittliam  the  Third,  by  the  grace  of  God,  of  England, 
Scotland,  France  and  Ireland,  King,  defender  of  the  faith,  d&c. 
To  our  right  trusty  and  well  beloved  Edward  Hide,  Esq.,  com- 
monly called  Lord  CJornbury,  greeting.  •  •  •  ^q^  ^q  jq 
by  these  presents,  give  and  grant  unto  you  full  power  and 
authority,  with  the  advice  and  consent  of  our  said  council,  to 
erect,  constitute  and  establish  such  and  so  many  courts  of  judi- 
cature and  public  justice,  within  our  said  province  and  the  ter- 
ritories under  your  government,  aa  you  and  they  shall  think  fit 
and  necessary  for  the  hearing  and  determining  of  all  causes,  as 
well  criminal  as  civil,  according  to  law  and  equity,  and  for 
awarding  of  execution  thereupon,  with  all  reasonable  and  ne- 
cessary powers,  authorities,  fees  and  privileges  belonging  unto 
them,  as  also  to  appoint  and  commissionate  fit  persons,  in  the 
several  parts  of  your  government,  to  administer  the  oaths  ap- 
pointed by  act  of  parliament,  to  be  taken  instead  of  the  oaths  of 
allegiance  and  supremacy  and  the  test,  unto  such  as  shall  be 
obliged  to  take  the  same,  and  likewise  to  require  them  to  sub- 


(a)  S  How.  454. 
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scribe  the  forementioned  association.  And  we  do  hereby  autho- 
rize and  empower  you  to  constitute  and  appoint  judges  and 
Justices  of  the  peace  and  other  necessary  officers  and  ministers 
in  our  said  province,  for  the  better  administratioa  of  justice  and 
putting  the  laws  in  execution;  and  to  administer  or  cause  to  be 
administered  such  oath  or  oaths  as  are  usually  given  for  the 
due  execution  and  performance  of  offices  and  places,  and  for 
the  clearing  of  truth  in  judicial  causes." 

§  133.  "  And  we  do  hereby  give  and  grant  unto  you,  the  said 
Lord  Corabury,  full  power  and  authority  to  erect  one  or  more 
Court  or  Courts  Admiral  within  our  said  province  and  territories, 
for  the  hearing  and  determining  of  all  marine  and  other  causes 
and  matters  proper  therein  to  be  heard,  with  all  reasonable  and 
necessary  powers  and  authorities,  fees  and  privileges,  as  also  to 
exercise  all  powers  belonging  to  the  place  and  office  of  Tice- 
Admiral  of  and  in  all  the  seas  and  coasts  within  your  gorem- 
tnenl,  according  to  such  commission,  authorities  and  instructions 
as  you  shall  receive  from  ourself,  under  the  seal  of  our  admi- 
ralty, or  from  our  High  Admiral,  rir  commissioners  for  executing 
the  office  of  High  Admiral  of  our  foreign  plantations  for  the 
time  being." 

i  123.  The  commission  to  tlie  Governor  as  Vice-Admiral  was 
very  full,  granting,  in  language  so  clear  that  it  cannot  be  mis- 
tmderstood,  an  admiralty  jurisdiction  as  wide  and  beneficial  as 
the  most  zealous  supporters  of  the  English  Admiralty  over 
claimed  for  it. 

The  commission  to  Lord  Cornbury  as  Vice-Admiral  was  as 
follows.  The  original  commission  is  in  Latin,  and  I  have 
availed  myself  of  the  English  translation  of  similar  commissions 
given  by  Stokes  and  Du  Ponceau.(a) 

Commistion  of  the  Vice-Admiral. 
i  124.  "  Letters  patent  granted  to  the  very  noble  and  honor- 
able, Edward,  Lord  Cornbury,  Governor  of  the  provinces  and 
colonies  of  New  York,  Connecdcut,  and  East  and  West  New 


(■}  DonUp't  Ad.  P»B.  IS.    Sukw'  Vitw  of  lk«  ColoDiei,  166.    Dn  FoMwav,  138. 
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Jersey,  in  America,  and  of  the  same  Commander  in  Chief^  foi 
^e  time  being,  for  the  office  of  Tice-Admirat  in  the  said  pro- 
vinces and  colonies  of  New  York,  Connecticut,  and  East  and 
West  New  Jersey, 

"  William  the  Third,  by  the  grace  of  God,  of  England,  Soot- 
land,  France  and  Ireland,  King,  and  Defender  of  the  Faith, 
to  our  well  beloved,  and  hege  Edward,  Lord  Cornbury,  our 
Ciovernor  of  our  provinces  and  colonies  of  New  York,  Connecti- 
cut, and  East  and  West  New  Jersey,  in  America,  and  Comman- 
der in  Chief  of  the  said  provinces  and  colonies  for  the  time  being, 
greeting : 

i  125.  "  We  confiding  very  much  in  your  fidelity,  care,  and  cir- 
cumspection in  this  behalf,  do,  by  these  presents,  which  are  to 
continue  during  our  pleasure  only,  constitute  and  depute  you 
the  said  A.  B.  Esq.,  our  Captain  General  aad  Governor  in  Chief 
aforesaid,  our  Vice- Admiral,  commissary,  and  deputy  iu  the  office 
of  Tice-Admiralty  iu  our  provinces  and  colonies,  aforesaid, 
and  the  territories  depending  thereon  ia  America,  and  in  the 
maritime  parts  of  the  same  and  thereto  adjoining  whateoerer ; 
with  power  of  taking  and  receiving  all  and  every  the  fees,  pro- 
fits, advantages,  emoluments,  commodities,  and  appurtenances 
vhatsoever  due,  and  belonging  to  the  said  office  of  Vice- Admiral, 
commissary,  and  deputy  in  our  provinces  and  colonies,  and 
the  territories  depending  thereon,  and  maritime  parts  of  the  same 
and  adjoining  to  them  whatsoever,  according  to  the  ordinances 
and  statutes  of  our  High  Court  of  Admiralty  in  England. 

{  136.  "And  we  do  hereby  remit  and  grant  unto  you,  the 
aforesaid  A.  B.,  our  power  and  authority  in  and  throughout  our 
provinces  and  colonies,  aforementioned,  and  the  territories  de- 
pending thereon,  and  maritime  parts  whatsoever  of  the  same 
and  thereto  adjacent,  and  also  throughout  all  and  every  the  sea 
shores,  public  streams,  ports,  fresh  water  rivers,  creeks,  and 
arms,  as  well  of  the  sea  as  of  the  rivers  and  coasts  whatsoever 
of  our  said  provinces  and  colonies,  and  the  territories  depending 
thereon,  and  maritime  parts  whatsoever  of  the  same  and  thereto 
adjacent,  as  well  within  liberties  and  franchises  as  without. 
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''To  take  cognizance of^  and  proceed  in,  all  civil  and  ma- 
ritime causes,  and  in  complaints,  contracts,  offences,  oi  suspected 
offences,  criiues,  pleas,  debts,  exchanges,  accounts,  charter-parties, 
agreements,  suits,  trespasses,  injuries,  extortions,  and  demands, 
and  business  civil  and  maritime  whatsoevei,  commenced  or  to  be 
commenced  between  merchants,  or  between  owners  and  propri- 
etors of  ships  and  other  vessels,  and  merchants  or  others  whom- 
aoever,  with  such  owners  and  proprietors  of  ships  and  all  other 
vessels  whatsoever,  employed  or  used  within  the  maritime  juris* 
diction  of  our  vice-admiralty  of  oui  said  provinces  and  coloniest 
and  the  territories  depending  thereon,  or  between  any  other  per- 
sona whomsoever,  had,  made,  begun,  or  contracted  for  any  mat- 
ter, thing,  cause,  or  business  whatsoever,  done  or  to  be  done 
within  our  maritime  jiuisdiction  aforesaid,  together  with  all  and 
singular  their  incidents,  emergencies,  dependencies,  annexed  or 
connexed  causes  whatsoever  or  howsoever,  and  such  causes, 
complaints,  contracts,  and  other  the  premises  above  said,  or  any 
of  them,  which  may  happen  to  arise,  be  contracted,  had  or  done, 
to  hear  and  determine  according  to  the  rights,  statutes,  laws,  or* 
dinances,  and  customs  anciently  observed. 

}  127.  "And  moreover,  in  all  and  singular  complaints,  con- 
tracts, agreements,  causes,  and  businesses  civil  and  maritime,  to 
be  performed  beyond  the  sea,  or  contracted  there,  howsoever 
arising  or  happening :  and  also  in  all  and  singular  other  causes 
and  matters,  which  in  any  manner  whatsoever  touch  or  any 
way  concern,  or  anciently  have  and  do,  or  ought  to  belong  unto 
the  maritime  jurisdiction  of  our  aforesaid  Vice-Admiralty  in  our 
said  provinces  and  colonies,  and  the  tenitories  depending  there- 
on, and  maritime  parts  thereof,  and  to  the  same  adjoining  what- 
soever ;  and  generally,  in  all  and  singular  all  other  causes,  suits^ 
crimes,  offences,  excesses,  injuries,  complaints,  Misdemeanors, 
or  suspected  misdemeanors,  trespasses,  regrating,  forestalling, 
and  maritime  businesses  whatsoever,  throughout  the  places 
aforesaid,  within  the  maritime  jurisdiction  of  our  Vice-Admiralty 
of  our  provinces  and  colonies  aforesaid,  and  the  territories  de- 
pending thereon  by  sea  or  water,  on  the  banks  or  shores  of  the 
same  howsoever  done,  committed,  perpretrated,  or  happening. 

{ 128.  "  And  also  to  inquire  by  the  oaths  of  honest  and  lawful 
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men  of  our  said  provinces  and  colonies,  and  the  territories  de- 
pending thereon,  and  maritime  parts  of  the  same  and  adjoining 
to  them  whatsoever,  dwelling  both  within  liberties  and  fran< 
cbises  and  without,  as  well  of  all  and  singular  such  matters 
and  things,  which  of  right,  and  b^  the  statutes,  laws,  ordinances, 
and  the  customs  anciently  obserred  were  wont  and  ought  to  be 
inquired  after,  as  of  wreck  of  the  soa,  and  of  all  and  singular 
the  goods  and  chattels  of  whatsoever  traitors,  pirates,  manslay- 
ers,  and  felons,  howsoever  oSending  within  the  maritime  juris* 
diction  of  oi^r  Vice- Admiralty  of  our  povincesand  colonies  afore- 
mentioned, and  the  territories  depending  thereon,  and  of  the 
goods,  chattels,  and  debts  of  all  and  singular  their  maintainers, 
accessaries,  councillors,  abettors,  or  assistants  whomsoever. 

"And  also  of  the  goods,  debts,  and  chattels  of  whatso- 
ever person  or  persons,  felons  of  themselves,  by  what  means,  or 
howsoever  coming-  to  their  death  within  our  aforesaid  maritime 
jurisdiction,  wheresoever  any  such  goods,  debts,  and  chattels,  or 
any  part  thereof,  by  sea,  water,  or  land  in  our  said  provinces 
and  colonies,  and  the  territories  depending  thereon,  and  mari- 
time parts  of  the  same  end  tliereto  adjacent  whatsoever,  as  well 
within  liberties  and  franchises  as  without,  have  been  or  shall 
be  found  forfeited,  or  to  be  forfeited,  or  in  being. 

^  129  "And  moreover,  as  well  of  the  goods,  debts,  and  chat- 
tels, of  whatsoever  other  traitors,  felons,  and  manslayers  where- 
soever offending,  and  of  the  goods,  debts,  and  chattels  of  their 
maintainers,  accessaries,  counsellors,  abettors,  or  assistants,  as 
of  the  goods,  debts,  or  chattels  of  all  fugitives,  persons  convicted, 
attainted,  condemned,  outlawed,  or  howsoever  put  or  to  be  put 
in  exigent  for  treason,  felony,  manslaughter,  or  murder,  or  any 
other  (^e nee  or  crime  whatsoever;  and  also  concerning  goods 
waived,  flotsoH,  jetsou,  lagon,  shares  and  treasure  found  or  to  be 
found ;  deodands,  and  of  the  goods  of  all  others  whatsoever 
taken  or  to  be  taken,  as  derelict,  or  by  chance  found,  or  howso- 
ever due  or  to  be  due  ;  and  of  all  other  casualties,  as  well  in, 
upon,  or  by  the  sea  and  shores,  creeks  or  coasts  of  the  sea,  or 
maritime  parts,  as  in,  upon,  or  by  all  fresh  waters,  ports,  public 
streams,  rivers,  or  creeks,  or  places  overflown  whatsoever,  with- 
in the  ebbing  and  flowing  of  the  sea  or  high  water,  or  upon  the 
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shores  and  banks  of  any  of  the  same  within  oiu  maritime  jtiris- 
dtctioQ  aforesaid,  howsoever,  whensoever,  oi  by  what  means 
soever  arising,  happening  or  proceeding,  or  wheresoever  such 
gfM>ds,  debts,  and  chattels,  or  other  the  premises,  or  any  parcel 
thereof  may  or  shall  happen  to  be  met  with,  or  found  within 
our  maritime  jurisdiction  aforesaid. 

"And  also  concerning  anchorage,  lastage,  and  ballast  of 
ships,  and  of  fishes  royal,  namely  sturgeons,  whales,  porpoi* 
se8,  dolphins,  kiggs,  and  grampusses,  and  general  of  all  other 
fishes  whatsoever,  which  are  of  a  great  or  very  lai^e  bulk  or 
fatness,  anciently  by  right  or  custom,  or  any  way  appertaining 
or  belonging  to  us. 

§  130.  "  And  to  ask,  require,  levy,  take,  collect,  receive,  and 
obtain  for  the  use  of  us,  and  to  the  office  of  our  High  Admiral 
of  Great  Britain  aforesaid  for  the  time  being,  to  keep  and  pre- 
serve the  said  wreck  of  the  sea,  and  the  goods,  debts,  and  chat- 
tels of  all  and  singular  other  the  premises. 

"  Together  with  all  and  all  manner  of  fines,  mulcts,  is- 
sues, forfeitures,  amerciaments,  ransoms,  and  recognizances, 
whatsoever  forfeited  or  to  be  forfeited,  and  pecuniary  pun- 
ishments for  trespasses,  crimes,  injuries,  extortions,  contempts, 
and  other  misdemeanors  whatsoever,  howsoever  imposed  or 
inflicted,  or  to  be  imposed  or  inflicted  for  any  matter,  cause, 
or  thing  whatsoever  in  our  said  provinces  and  colonies,  and 
the  territories  depending  tliereon,  and  maritime  parts  of  the 
same  and  thereto  adjoining,  in  any  Court  of  our  Admiralty 
there  held  or  to  be  held,  presented  or  to  be  presented,  as- 
sessed, brought,  forfeited,  or  adjudged ;  and  also  all  amer- 
ciaments,  issues,  fines,  perquisites,  mulcts,  and  pecuniary  pun- 
ishments whatsoever,  and  forfeitures  of  all  manner  of  recogni- 
zances, before  you  or  your  lieutenant,  deputy  or  deputies  in  our 
said  provinces  and  colonies,  and  the  territories  depending  there- 
on, and  maritime  parts  of  the  same  and  thereto  adjacent  whatso- 
ever, happening  or  imposed,  or  to  he  imposed  or  inflicted,  or  by 
any  means  assessed,  presented,  forfeited,  or  adjudged,  or  how- 
soever by  reason  of  the  premises,  due  oi  to  be  due  in  that  behalf 
to  us,  or  to  our  heirs  and  successors. 

i  131.  "  And  further  to  take  all  manner  of  recognizances,  can* 
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tions,  obligations,  and  stipulations,  as  veil  to  our  use  as  at  the 
instance  of  nny  parties,  for  agreements  or  debts,  or  other  causes 
whatsoever,  and  to  put  the  seme  into  execution,  and  to  cause 
and  command  them  to  be  executed ;  and  also  to  arrest,  and 
cause  and  command  to  be  arrested,  according  to  the  civil  and 
maritime  laws,  and  ancient  customs  of  our  said  court,  all  ships, 
persons,  things,  goods,  wares  and  merchandizes,  for  the  pre- 
mises and  every  of  them,  and  for  other  causes  whatsoever  con- 
cerning the  same,  wheresoever  they  shall  be  met  with,  or  found 
throughout  our  said  provinces  and  colonies,  and  the  territories 
depending  thereon,  and  maritime  parts  thereof  and  thereto  ad- 
joining, as  well  within  liberties  and  franchises  as  without ;  and 
likewise  for  all  other  agreements,  causes  or  debts,  howsoever 
contracted  or  arising,  so  that  the  goods  or  persons  may  be  found 
within  our  jurisdiction  aforesaid. 

i  133.  "And  to  hear,  examine,  discuss,  and  finally  determine 
the  same,  with  their  emergencies,  dependencies,  incidents,  an- 
nexed and  connexed  causes  and  businesses  whatsoever ;  together 
with  all  other  causes,  civil  and  maritime,  and  complaints,  con- 
tracts, and  all  and  every  the  respective  premises  whatsoever 
above  expressed,  according  to  the  laws  and  customs  aforesaid, 
and  by  all  other  lawful  usage,  means  and  methods,  according 
to  the  best  of  your  skill  and  knowledge.  . 

"And  to  compel  all  manner  of  persons  in  that  behalf,  as 
the  case  shall  require,  to  appear  and  to  answer,  with  power  of 
using  any  temporal  correction,  and  of  indicting  any  other  pen- 
alty or  mulct,  according  to  the  laws  and  customs  aforesaid. 

"  And  to  do  and  administer  justice,  according  to  the  right  order 
and  cause  of  law,  summarily  and  plainly,  looking  only  into 
the  truth  of  the  facts. 

i  133.  "  And  to  fine,  correct,  punish,  chastise,  reform,  and  to 
imprison,  and  cause  and  command  to  be  imprisoned  in  any 
gaols,  being  within  our  provinces  and  colonies,  aforesaid,  and 
the  territories  depending  thereon,  the  parties  guilty,  and  the 
contemners  of  the  law  and  jurisdiction  of  our  Admiralty  afore- 
said, and  violators,  usurpers,  delinquents  and  contumacious 
absenters,  masters  of  ships,  mariners,  rowers,  fishermen,  ship- 
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Wrights,  and  otber  vorkmen  and  artificeTS  whatsoever  exerci»- 
ing  any  kind  of  maritime  affairs,  according  to  the  rights, 
statutes,  laws  and  ordinances,  and  customs  anciently  observed ; 
and  to  deliver  and  absolutely  discharge,  and  cause  and  com- 
mand to  be  dischai^ed,  whatsoever  peAons  imprisoned  in  such 
cases,  who  are  to  be  delivered. 

{ 134.  "And  to  preserve,  or  cause  to  be  preserved,  the  pnblic 
streams,  ports,  rivers,  fresh  waters  and  creeks  whatsoever  with- 
in our  maritime  jurisdiction  aforesaid,  in  what  place  soever  they 
be  in  our  provinces  snd  colonies  aforesaid,  and  ^e  territories 
depending  thereon,  and  maritime  parts  of  the  same  and  thereto 
adjacent  whatsoever,  as  well  for  the  preservation  of  our  navy 
royal,  and  of  the  fleets  and  vessels  of  our  kingdom  and  dcuniQ- 
ions  aforesaid,  as  of  whatsoever  fishes  increasing  in  the  riven 
and  places  aforesaid. 

"  And  also  to  keep,  and  cause  to  be  executed  and  kept,  ia 
OUT  said  provinces  and  colonies,  and  the  territories  depending 
thereon,  and  maritime  parts  thereof  and  thereto  adjacent  what- 
soever, the  rights,  statutes,  laws,  ordinances  and  cuatoma 
anciently  observed. 

"And  to  do,  exercise,  expedite,  and  execute  all  and  sin- 
gular other  things  in  the  premises,  and  every  of  tbem,  as  ^ey 
by  r^ht,  and  according  to  the  laws  and  statutes,  ordinances  and 
customs  aforesaid  should  be  done. 

i  135.  "  And  moreover  to  reform  nets  too  close,  and  other  un> 
lawful  engines  or  instruments  wheresoever  for  the  catching  of 
fishes  whatsoever,  by  sea  or  public  streams,  ports,  rivers,  fresh 
waters  or  creeks  whatsoever,  throughout  our  provinces  and  colc^ 
Dies  aforesaid,  and  the  territories  depending  thereon,  and  maritime 
parts  of  the  same  and  thereto  adjacent,  used  or  exercised,  with- 
in our  maritime  jurisdiction  aforesaid  wheresoever. 

"And  to  punish  and  correct  the  exercisers  and  occupiera 
thereof,  according  to  the  statutes,  laws,  ordinances  and  cniloma 
aforesaid. 

i  136.  *'  And  to  pronounce,  promulge  and  interpose  all  manner 

of  sentences  and  decrees,  and  to  put  the  same  in  executi«D  ; 
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vith  ct^TUzance  and  jurisdiction  of  whatsoever  othei  causes, 
ciril  and  maritime,  which  relate  to  the  sea,  or  which  any  man- 
ner of  ways  respect  or  concern  the  sea,  or  passage  over  the 
same,  or  naval  or  maritime  voyages,  or  oui  said  maritime  Jims' 
diction,  or  the  places  or  limits  of  our  said  Admiralty  aad 
cogoizance  aforementioned,  and  all  other  things  done  or  to  be 
done. 

'  "  With  power  also  to  proceed  in  the  same,  according  to  the 
fitatutes,  laws,  ordinaiices  and  customs  aforesaid,  anciently 
used,  as  well  of  mere  office  mixed  or  promoted,  as  at  the  ia- 
stance  of  any  party,  as  the  case  shall  require  and  seem  con- 
venient 

^  137.  *'  And  likewise  with  cognizance  and  decision  of  wreck 
of  the  sea,  and  of  the  death,  drowning,  and  view  of  dead  bodies 
of  air  persons  howsoever  killed  or  drowned,  or  murdered,  or 
which  shall  happen  to  be  killed,  drowned,  or  murdered,  or  by 
any  other  means  come  to  their  death,  in  the  sea,  or  public 
streams,  ports,  fresh  waters,  or  creeks  whatsoever,  within  the 
flowing  of  the  sea  and  high  water  mark,  throughout  our  afore- 
said provHices  and  colonies,  and  the  territories  depending  there- 
on, and  maritime  parts  of  the  same,  and  thereto  adjacent,  or 
elsewhere  within  our  maritime  jurisdiction  aforesaid. 

"T(^ther  with  the  cognisance  of  Mayhem  in  the  afore- 
said places,  within  our  maritime  jurisdiction  aforesaid,  and  flow- 
ing of  the  sea  and  water  there  happening ;  with  power  also  of 
panishing  til  deUnquents  in  that  kind,  according  to  the  exigen- 
cies of  the  law  and  customs  aforesaid. 

"  And  to  do,  exercise,  expedite,  and  execute  all  and  sin- 
gular other  things,  which  in  and  about  the  premises  only  ^all 
be  necessary  or  thought  meet,  according  to  the  rights,  statutes, 
laws,  ordinances  and  customs  aforesaid. 

i  138.  "  With  power  of  deputing  and  surrogating  in  your  place 
for  the  premises,  one  or  more  deputy,  or  deputies,  as  often  as 
you  shall  think  fit ;  and  also  with  power  from  time  to  time  of 
naming,  appointing,  ordaining,  assigning,  making,  and  consti- 
tuting whatsoever  other  necessary,  fit,  and  ctmvenient  officers 
and  ministers  under  you,  for  the  said  office,  and  execution  there- 
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of  in  our  said  proTinces  and  colonies,  and  the  territoriea  de* 
pendiDg  thereon,  and  maritime  parts  of  the  same,  and  thereto 
adjacent  wbatsoerer. 

§  139.  "  Saving  always  the  right  of  our  High  Court  of  Adml- 
ralty  of  England,  and  also  of  the  Judge  and  Register  of  the  said 
Court,  from  whom  or  either  of  them,  it  is  not  our  intention  ia 
any  thing  to  derogate  by  these  presents ;  and  saving  to  every 
one  who  shall  be  wronged  oi  grieved  by  any  definitive  sentence 
OT  interlocutory  decree,  which  shall  be  given  in  the  Vice-Admi- 
ralty Court  of  our  provinces  and  colonies  aforesaid,  and  the  ter- 
ritories depending  thereon,  the  right  of  appealing  to  our  afore- 
said High  Court  of  Admiralty  of  England. 

i  140.  "  Provided  nevertheless,  and  under  this  express  coii- 
ditioD,  that  if  you,  the  aforesaid  A.  B.  our  Captain  General  and 
Govemer  in  Cbie^  shall  not  yearly,  lo  wit,  at  the  end  of  every 
year,  between  the  feast  of  Saint  Michael  the  Archangel  and  All 
Saints  duty  certify,  and  cause  to  be  eSecttially  certified  (if  you 
shall  be  thereunto  required]  to  us,  and  our  Lieutenant  Official, 
Principals,  and  Commissary-General  and  Special,  and  Judge 
and  President  of  the  High  Court  of  our  Admiralty  of  England 
aforesaid,  all  that  which  horn  time  to  time,  by  virtue  of  these 
presents,  you  shall  do  and  execute,  collect,  oi  receive  in  the 
premises,  or  any  of  them,  together  with  your  full  and  faithful 
account  thereupon,  to  be  made  in  an  authentic  form,  and  sealed 
with  the  Seal  of  our  Office,  remaining  in  your  custody,  that 
firom  thence,  and  after  default  therein,  these  our  Letters  Patent 
of  the  Office  of  Tice-Admiralty  aforesaid,  as  above  granted, 
shall  be  null  and  void,  and  of  no  Force  or  effect. 

i  141.  "Further  we.do,  in  our  name,  command  all  and  sin- 
gular onr  Governors,  Justices,  Mayors,  SheriSs,  Captains,  Mar- 
shals, Bailiffs,  Keepers  of  all  our  Gaols  and  Prisons,  Constables, 
and  all  other  our  Officers  and  faithful  liege  subjects  whatsoever, 
and  every  of  them,  as  well  within  liberties,  and  franchises  as 
without,  that<in  and  about  the  execution  of  the  premises,  and 
every  of  them,  they  be  aiding,  favouring,  assisting,  submissive, 
and  yield  obedience,  in  all  things  as  is  fitting  to  you,  the  afiue- 
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said  A.  B.  our  Captain-General  and  QoTemor  in  Chief  of  onr 
provinces  and  colonies  aforesaid,  and  to  your  Deputy  whomso- 
ever, and  to  all  other  Officers  by  you  appointed,  and  to  be  ap- 
poiDtsd,  of  our  said  Vice  Admimlty  aforesaid,  and  the  territories 
depending  thereon,  and  maritime  parts  of  the  same,  and  thereto 
adjoioing,  under  pain  of  the  lav,  and  the  peril  which  will  fall 
thereon. 

"  Qiven  at  London,  in  the  High  Court  of  our  Admiralty, 
of  England  aforesaid,  under  the  Great  Seal  there- 
of, this  3d  day  of  October,  1701." 

}  142.  There  was,  next,  the  commission  or  letters  patent  to 
the  Governor  and  principal  officers,  under  the  act  of  11th  and 
12th  Wm.  UI.,  for  the  more  effectual  suppression  of  piracy.(a) 
This  authorized  the  creating  or  assembling,  whenever  occasion 
might  require.  Admiralty  Courts  for  the  trial  of  piracies,  felo- 
nies, and  robberies  committed  on  the  sea,  or  within  any  harbor, 
river,  creek  or  place,  where  the  Admiral  had  power,  authority, 
and  jurisdiction,  according  to  the  civil  law  and  the  course  of  tha 
Admiralty.  The  commi^on  to  Governor  Beilamont  was  as 
follows : 

General  AdmiraUy  Commission. 
^  143.  "William  the  Third,  by  the  grace  of  God  of  England, 
Scotland,  France,  and  Ireland,  King,  Defender  of  the  Faith, 
&c..  To  our  Right  trusty  and  right  well  beloved  cousin  Richard, 
Earle  of  Beilamont,  our  Capt.  Gcnl.  and  Govt,  in  Chief  of  our 
province  of  New  York,  and  Territories  depending  thereon,  in 
America  ;  and  to  the  Governor  or  Commander  in  Chief  of 
the  said  province  of  New  York  for  the  time  being :  To  our 
Trusty  and  well  beloved  John  Nanfan,  Esquire,  our  Lieut 
Oovr.  of  the  said  province  of  New  Yorke,  and  to  our  Lieut. 
Govr.  of  the  said  province  for  the  time  being :  To  our  Trusty 
and  well  beloved,  the  Govr,  of  our  Collony  of  Connecticut  for 
the  time  being :  To  our  Vice  Admirall  or  Vice  Admiralls  of 
our  Province  of  New  Yorke,  East  and  West  New  Jersey,  and 
Connecticut,  now  and  for  the  time  being :    To  our  Trusty  and 

(•)  6  Evui'a  Slat  136.    StokM'  ColoalM,  331,  4. 
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well  betored  Stephen  Cortland,  Wm.  Smith,  Peter  Schuyler, 
John  Young,  James  Oisham,  Abraham  DePeyster,  Robt.  Liv- 
ingston, Sam'i.  Staats,  John  Carbell,  and  Robert  Walters,  Esqs., 
members  of  our  council  in  the  said  proTince  of  New  Yorke, 
during  their  continuance  in  our  said  council,  and  to  the  mem- 
bers of  our  council  in  the  aaid  bland  for  the  time  being  :  To 
our  Chief  Justice  of  our  province  of  New  York,  now  atid  for 
the  time  being :  To  our  Judge  or  Judges  of  the  Vice  Admiralty 
in  the  said  province  of  New  Yorke,  East  and  West  New 
Jersey  and  Connecticut,  now  and  for  the  time  being  :  To  our 
trusty  and  well  beloved,  the  Captains  and  Commanders  of  our 
ships  of  Warr  within  the  Admiralty  Jurisdiction  of  the  said 
provinces  of  New  York,  East  and  West  New  Jersey,  and  Con- 
necticut, now  and  for  the  time  being  :  To  our  Trusty  and  well 
beloved,  our  Secretary  of  the  said  province  of  New  York,  now 
and  for  the  time  being:  To  our  Trusty  and  well  beloved 
Thomas  Weaver,  Esquire,  Receiver  of  our  Revenue  of  our  said 
province  of  New  Yorke,  and  to  the  receiver  of  our  revenue  in 
the  said  province  for  the  time  being :  To  our  Trusty  and  well 
beloved  Patrick  Mayne  and  Edward  Randolph,  Esqrs.,  Sur- 
veyors GenL  of  our  Customs  in  America,  and  to  the  Surveyors 
Genl.  of  our  Customs  in  America  for  the  time  being  :  To  onr 
Trusty  and  well  beloved,  the  Collectors  of  our  plantation  duties 
in  the  said  provinces  of  New  York,  East  and  West  New  Jersey, 
and  Connecticut,  appointed  in  pursuance  of  an  act  made  in  the 
Twenty-fifth  year  of  the  reign  of  our  Royal  Uncle,  King 
Charles  the  Second,  for  the  better  securing  the  plantation  trade, 
now  and  for  the  time  being :  and  to  our  trusty  and  well  beloved 
George  Larbin,  Esquire,  Greeting : 

*  144.  "  Whereas,  by  an  act  passed  last  session  of  parliament, 
entitled  an  act  for  the  more  effectual  suppressing  of  pyracy,  it 
is,  amongst  other  things,  enacted,  that  all  piracies,  fellonies  and 
Toheries,  committed  in  or  upon  the  sea,  or  in  any  haven,  river, 
creek,  or  place  where  the  Admiral  or  Admirails  have  power, 
authority  or  jurisdiction,  may  be  examined,  enquired  of,  tryed, 
heard,  and  determined  and  adjudged,  according  to  the  directions 
of  the  said  act,  in  any  place  at  sea,  or  upon  the  land,  in  any  of 
our  Islands,  plantations,  Colonies,  Dominions,  forts  or  factories, 
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to  be  appointed  for  that  parpow  by  our  CommunioD  or  Com- 
missioas,  under  the  great  seal  of  England,  or  the  seal  of  the 
Admiralty  of  England,  directed  to  alt  or  any  of  the  Admirals, 
Vice  Admirals,  Rear  Adoiirals,  Judges  of  Vice  Admirals,  or 
Commanders  of  any  of  our  Ships  of  War  ;  and  also  to  all  or  any 
such  person  or  persons,  officer  or  officers,  by  name,  or  for  the 
time  being,  as  ve  should  think  fit  to  appoint,  which  said  Com* 
missioners  shall  have  full  power,  jointly  or  severally,  by  war- 
rant under  the  hand  and  seal  of  them,  or  any  of  them,  to 
commit  to  safe  custody  any  person  or  persons  against  whom 
Information  of  pyracy,  Robery,  or  felony  upon  the  sea,  shall  be 
given  upon  oath ;  and  to  call  and  assemble  a  Court  of  Admiralty 
on  Ship  board,  or  upon  the  land,  when,  and  as  often  as  occasion 
shall  require,  which  Court  shall  consist  of  seven  persons,  at 
least  And  it  is  further  enacted,  that  if  so  many  of  the  persons 
aforesaid  cannot  conveniently  be  assembled,  any  three  of  the 
aforesaid  persons,  whereof  the  President  or  Chief  of  some  En- 
glish factory,  or  the  Govr.,  Lieut.  Govt.,  or  member  of  our 
Council,  in  any  of  the  plantations  or  colonies  aforesaid,  or  Com- 
nuutders  of  some  of  our  Ships,  is  always  to  be  one,  shall  have 
full  power  and  authority,  by  virtue  of  the  said  act,  to  call  and 
assemble  any  other  persons  on  Ship  board,  or  upon  the  land,  to 
make  up  the  number  of  seven.  And  it  is  provided,  that  no 
persons  but  such  as  are  known  merchants,  factors,  or  planters, 
or  such  as  the  Captains,  Lieuts.,  or  warrant  officers,  in  any  of 
our  Ships  war,  or  Captains,  Masters  or  Mates,  of  some  English 
Ship,  shall  be  capable  of  being  so  called,  and  sitting  and  voting 
in  the  said  Gourt.(a) 

§  145.  "  And  it  ia  further  enacted,  that  such  persons,  called 
and  assembled  as  aforesaid,  shall  have  full  power  and  authority, 
according  to  the  course  of  the  Admiralty,  to  issue  warrants  for 
bringing  any  persons  accused  of  pyracy  or  Robery  before  them, 
to  be  tryed,  heard,  and  adjudged,  and  to  summon  witnesses, 
and  to  take  informations  and  Examinations  of  witnesses  upon 
their  oath,  and  to  do  all  things  necessary  for  the  hearing  and 


l«)  6  Ena'i  Stnt.  136. 
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final  determinatiOD  of  any  case  of  pyracy,  robery  and  felony, 
and  to  give  iSeatence  and  Judgineot  of  death,  and  (o  award 
execution  of  the  offenders  convicted  and  attainted  as  afbreEaid, 
according  to  the  will,  acts,  and  the  methods  and  rules  of  the 
Admiralty ;  and  that  all  and  every  person  and  persons  so  con- 
Yicted  and  attainted  of  pyracy  and  robery,  shall  have  and  suffer 
such  losses  of  lands,  goods,  and  chattels,  as  if  they  had  been 
attainted  and  convicted  of  any  pyracies,  felonies  and  roberies, 
according  to  a  statute  made  in  the  Stith  year  of  the  reign  of 
King  Henry  the  Eighth,  for  tryalls  of  pyracies  or  Roberies  upon 
the  high  sea. 

i  146,  "Nov  Know  Ye,  that  we,  in  pursuance  of  the  said  act 
of  our  special  grace,  certain  knowledge  and  mere  motion,  have 
made,  constituted  and  appointed,  and  by  these  presents  do  make, 
constitute  and  appoint  you,  the  said  Richard,  Earl  of  Bellamont, 
and  the  Gon.  of  Commander  in  Chief  of  the  said  province  of 
New  York  for  the  time  being ;  John  Nanfan,  and  the  Lieut. 
Govr.  of  the  said  province  for  the  time  being;  the  Govt,  of  our 
Collony  of  Connecticut  for  the  time  being  ;  the  Tice  Admiral 
or  Tice  Admirals  of  our  said  province  of  New  Yorke,  East  and 
West  New  Jersey,  and  Connecticut,  for  the  time  now,  and  tot 
the  time  being ;  Stephen  Cortland,  William  Smith,  Peter  Schuy- 
ler, John  Young,  James  Graham,  A.  Depyster,  Robert  Living- 
ston, Saml.  Slaats,  John  Carbill,  and  Robert  Walters,  members 
of  our  Council  in  the  said  province  of  New  Yoike,  during  their 
continuance  in  the  said  Council,  and  the  members  of  oui  Coun- 
cil in  the  said  province  for  the  time  being ;  our  Chief  Justice  in 
our  said  province  of  New  York  for  ttie  time  being ;  our  Judge 
or  Judges  of  the  Tice  Admiralty  in  the  said  provinces  of  New 
Yorke,  East  and  West  New  Jersey  and  Connecticut,  now  and 
for  the  time  being ;  the  Capt  and  Commander  of  our  Ships  of 
War  within  the  Admiralty  Jurisdiction  of  the  said  provinces  of 
New  Yorke,  East  and  West  New  Jerseys  and  Connecticut,  now 
and  for  the  time  being ;  the  Secretary  of  the  said  province  of 
New  Yorke,  now  and  for  the  time  being  ;  Thomas  Weaver, 
and  the  receiver  of  our  revenue  of  the  province  of  New  York 
for  the  time  being ;  Patrick  Mayne  and  Edward  Randolph,  and 
the  Surveyor  General  of  our  Cnstfflua  in  America  for  the  time 
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being ;  Our  Collectors  of  our  plantation  duties  in  the  said  pro- 
vinces of  New  York,  and  East  and  West  New  Jeneys  and 
Conaecticut,  for  the  time  being,  and  Geo^  Larbin,  to  be  qui 
Conunissioners  at  the  said  seveial  proriaces  of  New  York,  East 
and  West  New  Jersey,  and  Connecticut,  for  the  examining, 
enquiring  of,  trying,  hearing,  and  determining  and  adjudging, 
according  to  the  directions  of  the  said  act,  in  any  place  at  sea, 
or  upon  the  land,  at  the  said  provinces  of  New  York,  East  and 
West  New  Jerseys,  and  Connecticut,  all  pyracies,  fellonies,  and 
roberies,  committed,  or  which  shall  be  comtnitted,  in  or  upon 
the  sea,  or  within  any  haven,  river,  creek,  or  place  where  the 
Admiral  or  Admirals  have  power,  authority,  or  jurisdiction. 
And  yon,  the  said  Richard,  Earl  of  Bellamont,  and  the  Govt. 
or  Commander  in  Chief  of  the  said  province  of  New  York  foe 
the  time  being ;  John  Nanfan,  and  the  Lieut.  Govr.  or  Com- 
mander in  Chief  of  the  said  province  for  the  time  being ;  the 
Qovr.  of  our  CoUony  of  Connecticut  for  the  time  being ;  the 
Vice  Admiral  or  Vice  Admirals  of  our  said  provinces  of  New 
Yorke,  East  and  West  New  Jersey,  and  Connecticnt,  now,  and 
for  the  time  being ;  Stephen  Cortland,  William  Smith,  Petet 
Schuyler,  John  Young,  James  Graham,  Abraham  Depytter, 
Robt.  Livingston,  Samuel  Staats,  John  Carbilt,  and  Ilotiert 
Walters,  members  of  our  Council  in  the  said  province,  dtuing 
their  continuance  in  the  said  Council,  and  the  members  of  our 
said  Council  in  the  said  province  for  the  time  being ;  our  Chief 
Justice  in  our  said  province  of  New  York  for  the  time  being ; 
our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  said  provinces 
of  New  York,  East  and  West  New  Jersey  and  Connecticut, 
now  and  for  the  time  being ;  the  Captains  and  Commanders  of 
our  Sbipps  of  War  within  the  Admiralty  Jurisdiction  of  the 
said  provinces  of  New  York,  East  and  West  New  Jerseys  and 
Connecticut,  now  and  for  the  time  being ;  the  Secretary  of  the 
said  provmce  of  New  Yorke,  now  and  for  the  time  being ; 
Thomas  Weaver,  and  the  receiver  of  our  revenue  of  our  said 
province  of  New  York  for  the  time  being ;  Patrick  Mayne  and 
Edward  Randolph,  and  the  Surveyors  Qenl.  of  our  Customes 
in  America ;  our  Collectors  of  our  plantation  duties  in  the  said 
provinces  of  New  Yorke,  East  and  West  New  Jersey  and  Con- 
necticut, for  the  time  being ;  Geoi^  Larbin,  our  Comimswmers 
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Rt  the  said  prOTinces  of  New  York,  Eaat  and  West  New  Jersey 
and  ConDOCticut,  for  the  purposes  liereia  above  mentioned ;  we 
do  make,  ordain  and  constitute,  by  these  presents : 

i  147.  "Hereby  giving  and  granting  unto  you,  our  said  Commis- 
sioners, jointly  or  severally,  or  any  one  of  you,  by  warrant  under 
the  hand  and  seal  of  you,  or  any  one  of  you,  full  power  and  au- 
thority to  committ  lo  safe  custody  any  person  or  persons  against 
whom  Information  of  pyracy,  robery,  or  felony  upon  the  sea, 
shall  be  given  upon  oath,  which  oath  you,  or  any  one  of  you, 
shall  have  full  power,  and  are  hereby  required  to  administer  to 
all,  and  assemble  a  Court  of  Admiralty  on  Ship  board,  or  upon 
the  land,  when,  and  as  often  as  occasion  shall  require,  (which 
Court,  our  will  and  pleasure  is,]  shall  consist  of  seven  persona 
at  the  least,  and  if  so  many  of  you,  our  said  Commissioners, 
cannot  convenienUy  be  assembled,  any  three  or  more  of  you, 
whereof  you,  the  said  Richard,  Earl  of  Bellamont,  or  the  Govt. 
or  Commander  in  Chief  of  New  Yorke,  East  and  West  New 
Jersey,  or  Connecticut,  or  either  of  the  said  places  for  the  time 
being,  always  to  be  one,  shall  have  full  power  and  authority, 
by  virtue  of  the  said  act  and  of  these  persons,  to  call  and  as- 
semble any  other  persons  on  ship  board,  or  upon  the  land,  to 
make  up  the  number  of  seven  ;  provided,  that  no  persons  but 
such  as  are  known  merchants,  factors,  or  persons,  or  such  as  are 
Captains,  Lieutenants,  or  warrant  officers  in  any  of  our  ships 
of  war,  Captains,  Masters  or  Mates,  of  some  English  Ships, 
ahall  be  capable  of  being  so  called,  sitting  and  voting  in  ^e 
■aid  court 

}  148.  "And  our  further  will  and  pleasure  is,  and  we  do 
hereby  expressly  declare  and  command,  that  such  persons, 
called  and  assembled  as  aforesaid,  shall  have  full  power  and 
authority,  according  to  the  course  of  the  Admiralty,  to  issue 
vtirrants  for  bringing  any  persons  accused  of  pyracy  or  robery 
before  them,  to  be  tried,  heard,  and  adjudged,  and  to  summon 
witnesses,  and  to  take  informations  and  examinations  of  wit- 
nesses upon  their  oath,  and  to  do  all  things  necessary  for  the 
hearing  and  final  determination  of  any  case  of  p3rracy,  robery, 
m  felmy  upon  the  sea,  and  to  give  sentence  and  judgment  of 
U 
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death,  and  to  avard  execution  of  the  ofiendeis,  convicted  and 
attainted  as  aforesaid,  according  to  the  eivil  laws  and  the 
methods  and  rules  of  the  Admiralty ;  and  that  all  and  every 
person  or  persons  so  convicted  or  attainted  of  pyraciee  and 
robery,  shall  have  and  suffer  such  losses  of  lands,  goods,  and 
chattels,  as  if  they  had  been  attainted  and  convicted  of  any 
pyracies,  felonies  and  loberies,  according  to  the  aforementioned 
statute  made  in  the  reign  of  King  Henry  the  Eighth, 

i  149.  "  And  our  express  will  and  pleasure  is,  and  we  do 
hereby  direct  and  command,  that  so  soon  as.any  Court  shall  be 
assemUed  as  aforesaid,  either  on  ship  board,  oi  upon  the  land, 
this  otu  commission  shall  first  be  openly  read,  and  the  said 
Court,  then  and  there,  shall  be  soleomly  called  and  proclaimed, 
and  then  you,  the  said  Richard,  Earl  of  Bellamoat,  w  the  Gorr. 
or  Commander  in  Chief  of  New  Yorke,  East  and  West  New 
Jersey  or  Connecticut,  or  either  of  the  said  places  for  the  tinw 
being — shall,  in  the  first  place,  publicly  in  open  Coui^  take  the 
oath  appointed  in  the  said  act ;  and  you,  Uie  aaid  Richard,  Earl 
of  Bellamont,  or  the  Govt,  or  Commander  in  Chief  of  New 
Yorke,  East  and  West  New  Jersey  or  Ctmnecticut,  or  either  of 
the  said  places  for  (he  time  being,  having  taken  the  oath  la 
manner  and  form  aforesaid,  shall  individually  administw  the 
same  to  every  person  who  shall  sit  and  have  and  give  a  voice 
in  the  said  Court,  upon  the  trial  of  such  prisoner  or  prisoners 
as  aforesaid.  And  lastly,  we  do  hereby  direct,  impower  and 
require  you,  out  said  Commissioners,  to  proceed,  act,  adjudge 
and  determine  in  all  things  according  to  your  powers,  autfatnity 
and  directions  of  the  above  recited  act,  and  of  these  presents  ; 
and  the  entry  or  enrollment  thereof,  shall  be  unto  you,  and  each 
and  every  of  you,  for  so  doing,  a  sufficient  warrant  and  dis- 
cha^e. 

"  la  witness  whereof,  we  have  caused  these  our  letters  to  be 
made  patent.  Witness  ourself,  at  Westminster,  the  23d  day  of 
November,  in  the  twelfth  year  of  om  reign." 

}  ISO.  The  Commissions  to  the  Judges  of  the  Tice-Admi- 
ralty  Courts,  were  equally  lull  and  explicit  in  their  grant  of  jn- 
risdiction,  and  it  was  under  these  commissions  that  the  judical 
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I»v6rs  of  the  Admiralty,  in  ciril  causes,  vera  actnally  admi- 
nistered in  the  Colonies,  from  the  begiooing  to  the  time  of  our 
SeTolution. 

The  commission  to  Hon.  Richard  Morris,  is  dated  15th  OcL 
176^  was  as  follows : 

Commltsbm  0/ the  Vice  Admiralty  Judge. 

Letters  patent  granted  to  Richard  Morris,  Esq.,  for  the  office  of 
Judge  of  the  respective  Courts  of  the  Provinces  and  Colonys 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  in 
America. 

i  151.  "George  the  Third,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  King,  defender  of  the  faith :  To  our  beloved 
Ricliard  Morris,  Esquire,  greeting :  We  do  by  these  presents, 
make,  ordain,  nominate  and  appoint  you,  the  said  Richard 
Morris,  Esquire,  to  be  our  Commissary  in  our  provinces  and 
colonies  of  New  York,  Connecticut,  and  East  and  West  Jerseys, 
in  America,  and  Territories  thereunto  belonging,  in  the  room  of 
the  former  judge,  deceased,  hereby  granting  unto  you  full  power 
to  take  cognizance  of,  and  proceed  in  all  causes  civil  and  ma- 
ritime, and  in  complaints,  contracts,  offences,  or  suspected  offen- 
ces, crimes,  pleas,  debts,  exchanges,  policies  of  assurance,  ac- 
counts, charter  parties,  agreements,  bills  of  loading  of  ships,  and 
all  matters  and  contracts  which,  in  any  manner  whatsoever, 
relate  (o  fre^ht  due  for  ships,  hired  and  let  out,  transport  money 
or  maritime  usury,  (otherwise  bottomry,)  01  which  do  any  wayf 
concern  suits,  trespasses,  injuries,  extortions,  demands,  and  af- 
fairs civil  and  maritime  whatsoever,  between  merchants  or  be- 
tween owners  and  proprietors  of  ships  or  other  vessels  and  mer- 
dianta,  or  other  persons  whomsoever,  with  such  owners  and 
proprietors  of  ships  or  other  vessels  whatsoever,  employed 
or  used,  or  between  any  other  persons  howsoever  had,  made,  be- 
gan, or  contracted  for  any  matter,  cause  or  thing,  business  01 
injury  whatsoever,  done  or  to  be  done  as  well  in,  upon,  or  by 
the  sea  or  public  streams  or  fresh  waters,  ports,  rivers,  creeki^ 
and  places  oveffloved  whatsoever,  within  the  ebbing  and  flow- 
ing of  the  sea  or  high  water  mark,  as  upon  any  of  the  shores 
or  banks  adjoining  to  them  or  either  of  them,  together  with  all 
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and  UDgular,  their  incidenta,  emei^encies,  dependencies  annex- 
ed and  connezed  causes  whatsorer ;  and  such  causes,  com- 
plaints, contracts  and  other  the  premiaes  aforesaid,  or  any  of  them, 
bovsoever  the  same  may  happen  to  arise,  be  contracted,  bad,  or 
done,  to  hear  and  determine  (according  to  the  civil  and  mari- 
time laws  and  customs  of  the  High  Court  of  Admiralty  in 
England)  in  our  said  provinces  and  colonies  of  New  York, 
Connecticut,  and  East  and  West  Jerseys,  in  America,  and  terri- 
tories thereunto  belonging  whatsoever,  and  also  with  power  to 
sit  and  hold  courts  in  any  cities,  towns,  and  places  in  our  pro- 
vinces and  colony!)  of  New  York,  Connecticut,  and  East  and 
West  Jerseys,  in  America  aforesaid,  for  the  having  and  deter- 
mining of  all  such  causes  and  businesses,  tt^ether  with  all  and 
singular,  their  incidents,  emergencies,  dependencies  annexed 
and  connexed  causes  whatsoever,  and  to  proceed  judicially  and 
according  to  law,  in  administering  justice  therein. 

i  152.  "  And  moreover,  to  compel  witnesses,  in  case  they  with- 
draw themselves  for  interest,  fear,  favour,  or  iU-will,  or  any 
other  cause  whatsoever,  to  give  evidence  to  the  truth  in  all  and 
every  the  causes  above-mentioned,  according  to  the  exigencies 
of  the  law.  And  further,  to  take  all  manner  of  recognizances, 
cautions,  obligations  and  stipulations,  as  well  to  our  use,  as  at 
the  instance  of  any  parties  for  agreements  or  debts  and  other 
causes  and  businesses  whatsoever,  and  to  put  the  same  in  exe- 
cntion,  and  to  cause  and  command  them  to  be  executed.  Also, 
duly  to  search  and  enquire  of  and  concerning  all  goods  of  trai- 
tors, pirates,  manslayers,  felons,  fugitives  and  felons  of  them- 
selves, and  concerning  the  bodies  of  persons  drowned,  killed,  or 
by  any  other  meana  coming  to  their  death  in  the  sea,  or  in  any 
ports,  rivers,  public  streams,  or  creeks  and  places  overflowed ; 
and  also  concerning  mayhem  happening  in  the  aforesaid  places, 
and  engines,  toils  and  nets  prohibited  and  unlawful,  and  the  oc- 
cupiers thereof.  And  moreover,  concerning  fishes  royal,  namely, 
whales,  kiggs,  grampusses,  dolphins,  sturgeons,  and  all  other 
fishes  whatsoever,  which  are  of  a  great  or  very  large  bulk  or 
fatness,  by  right  or  custom  any  ways  used,  belonging  to  us 
and  to  tbeoffice  of  our  High  Admiral  of  England. 
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i  153.  "  And  alao  of  and  concerning  all  casusdties  at  sea,  gooda 
wrecked,  flotzon,  jetson,  lagon,  shares,  things  cast  oveiboard  and 
wreck  of  the  sea,  and  all  goods  taken  or  to  be  taken  as  derelict, 
or  by  chance  found  of  to  be  found ;  and  all  other  trespasses, 
misdemeanors,  offences,  enormities  and  maritime  crimes  what- 
soerer,  done  and  committed  or  to  be  done  and  committed  as 
well  in  and  upon  the  high  seas,  as  all  ports,  rivers,  fresh  waters, 
and  creeks  and  shores  of  the  sea  to  high  water  mark,  from  all 
first  bridges  towards  the  sea,  in  and  throughout  our  said  provin- 
ces and  colonies  of  New  York,  Connecticut,  and  East  and  West 
Jersejrs,  in  America,  and  maritime  coasts  thereunto  belonging, 
howsoever,  whensover,  or  by  what  means  soever  arising  or  hap- 
pening. 

i  154.  "  And  all  such  things  aa  are  discovered  and  found  out, 
as  also  all  fines,  mulcts,  amersements  and  compositions  due  and 
to  be  due  in  that  behalf;  to  tax,  moderate,  demand,  collect  and 
levy,  and  to  cause  the  same  to  be  demanded,  levied,  and  col- 
lected, and  according  to  law  to  compel  and  command  them  (o 
be  paid. 

}  155,  "  And  also  to  proceed  in  all  and  every  the  causes  and 
bosinesses  above  recited,  and  in  all  other  contracts,  causes,  con-' 
tempts  and  offences  whatsoever,  howsoever  contracted  or  aris- 
ing, (so  that  the  goods  or  persons  of  the  debtors  may  be  found 
within  the  jurisdiction  of  the  Vice-Admiralty  in  our  provinces 
and  colony^  of  New  York,  Connecticut,  and  East  ^md  West 
Jerseys,  in  America  aforesaid,)  according  to  the  civil  and  mari- 
time laws  and  customs  of  our  said  High  Court  of  Admiralty  of 
England,  anciently  used,  and  by  all  other  lawful  ways,  means, 
and  methods,  according  to  the  best  of  your  skill  and  knowledge. 
And  all  such  causes  and  contracts  to  hear,  examine,  discuss, 
and  finally  determine,  saving,  nevertheless,  the  right  of  appeal- 
ing to  our  aforesaid  High  Court  of  Admiralty  of  England,  and 
to  the  Judge  or  President  of  the  said  Court  for  the  time  being. 
And  saving  also  the  right  of  our  said  High  Court  of  Admiralty 
of  England,  and  also  of  the  Judge  and  Raster  of  tiie  same 
Court,  from  whom,  or  either  of  them,  it  ia  not  our  intention  in 
any  thing  to  derogate  by  these  presents. 
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{  156.  "And  also  to  Kirest,  and  cause  aad  command  to  be  ar- 
rested, all  ships,  penoos,  things,  goods,  wares  and  merchandi- 
zes for  the  premises,  and  every  of  them,  and  for  other  canses 
vbatsoerer,  concerning  the  same,  wheresoerer  they  shall  be 
met  with  or  found  within  our  proTioces  and  colonys  of  New 
York,  Connecticut,  and  East  and  West  Jerseys,  in  Amerjca 
aforesaid,  and  territories  thereof,  either  within  liberties  or  with- 
out, and  to  compel  all  manner  of  persons  in  that  behalf^  as  the 
case  shall  require,  to  appear  and  to  answer  with  power  of  using 
any  temporal  coercion,  and  of  inflicting  any  other  penalty  or 
mulct  according  to  the  laws  and  customs  aforesaid  ;  and  to  do 
and  minister  justice  according  to  the  right  order  and  course  of 
the  law,  summarily  and  plainly,  looking  only  into  the  truth  of 
the  fact 

i  15T.  "  And  we  impower  you  in  this  behalf  to  fine,  correct, 
punish,  chastise,  and  reform,  and  imprison,  and  cause  and  com- 
mand to  be  imprisoned,  in  any  gaols,  being  within  our  provinces 
and  colonys  of  New  York,  Connecticut,  and  East  and  West 
Jerseys,  in  America  aforesaid,  and  maritime  places  of  the  same, 
the  parties  guilty  and  violators  of  ^e  law  and  jurisdiction  of 
our  admiralty  aforesaid,  and  asurpers,  delinquents,  and  contu- 
macious absentees,  masters  of  ships,  mariners,  rowers,  fisher- 
men, shipwrights,  and  all  other  workmen  and  artificers  whom- 
soever, exercising  any  kind  of  maritime  affairs,  as  well  according 
to  the  aforeoLentioned  civil  and  maritime  laws  and  ordinances 
and  customs  aforesaid,  and  their  demerits,  as  according  to  the 
statutes  and  ordinances  aforesaid,  and  those  of  our  kingdom  of 
Great  Britain,  for  the  Admiralty  of  England,  in  that  behalf  made 
and  provided. 

i  158. "  And  to  deliver  and  absolutely  discharge,  and  cause  and 
command  tobedi9charged,whatsoeverpersons  imprisoned  in  such 
cases,  who  are  to  be  delivered  and  to  promulge  and  interpose 
all  manner  of  sentences  and  decrees,  and  to  put  the  same  in 
execution  with  cognizance  and  jurisdiction  of  whatsoever  other 
causes,  civil  and  maritime,  which  relate  to  the  sea,  and  which 
any  manner  of  ways  respect  or  concern  the  sea  or  passage  ovcc 
the  same,  or  naval  or  maritime  voyages  performed,  or  to  be  per- 
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fonned,  or  the  maritime  jurisdiction  above  said,  with  fovta  also 
to  proceed  in  the  same  according  to  the  civil  and  maritime  laws 
and  customs  of  our  aforesaid  Court,  ascieatly  used;  as  well 
those  of  mere  office  mizt  or  promoted,  as  at  the  instance  of  any 
party,  as  the  case  shall  require  and  seem  convenient 

i  169.  "  And  we  do  by  these  presents,  (which  are  to  continue 
during  our  royal  will  and  pleasure  only,)  further  give  and  grant 
unto  yon,  Richard  Morris,  Bsquire,  our  said  Commissary,  the 
power  of  taking  and  receiving  all  and  every,  the  wages,  fees, 
profits,  advantages  and  commodities  whatsoever,  in  any  manner 
due  and  anciently  belonging  to  the  said  office,  according  to  the 
custom  of  our  High  Ckiurt  of  Admiralty  of  England,  commit- 
tiag  unto  you  our  power  and  authority  concerning  all  and  sin- 
gular, the  premises  in  the  several  places  above  expressed, 
^saving  in  all  things  the  pren^tive  of  our  High  Court  of  Ad- 
miralty of  England  aforesaid,)  together  with  power  of  deputing 
and  surrogating  jn  your  place  for  and  concerning  the  premises, 
one  or  more  deputy  or  deputies,  as  often  as  you  shall  think  fit 

i  160.  "  Further,  we  do  in  our  name  command,  and  firmly 
and  strictly  chai^  all  and  singular,  our  Giovemors,  Command- 
era,  Justices  of  the  Peace,  Mayors,  Sheriffs,  Marshals,  Keepers 
of  all  our  Gaols  and  Prisons,  Bailifls,  Constables,  and  all  other 
otu-  officers  and  ministers  and  faithful  liege  subjects,  in  and 
throughout  our  aforesaid  provinces  and  colonies  of  New  York, 
Connecticut,  and  East  and  West  Jerseys,  in  America,  and  the 
territories  thereunto  belonging ;  that  in  the  execution  of  this 
our  commission,  they  be  from  lime  to  time  aiding,  assisting,  and 
yield  obedience  in  all  things,  as  is  fitting  mito  you  and  your 
deputy  whomsoever,  under  pain  of  the  law  and  the  peril  which 
wUl  fall  thereon.  Given  at  London,  in  the  High  Court  of  our 
Admiralty  aforesaid,  under  the  great  seal  thereof,  the  sixteenth 
day  of  October,  in  the  year  of  our  Lord,  one  thousand  seven 
hundred  and  sixty-two,  and  of  oui  reign  the  second." 

His  predecessor,  Hon.  Lewis  Morris,  held  the  office  frnn  173^ 
under  a  conunission  in  the  same  words — and  these  commissioiu 
were  translations  of  the  commissions  of  the  Hon.  Roger  H(»Q< 
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peaaon  and  the  Hon.  Francis  Harrison,  who  had  previously  filled 
this  office — and  tbey  embraced  the  colonies  from  Delaware  to 
Ma«sachusetts  inclusiTe.(a) 

i  161 .  In  these  commissions  and  letters  patent  were  found  the 
source,  extent,  and  definition  of  the  admiralty  and  maritime  juris- 
diction in  the  colonies.  I  am  not  aware,  that  up  to  the  Revolution, 
any  British  statute  in  relation  to  the  admiralty  jurisdiction  named 
the  colonies;  and,  the  well  known  principles  that  statutes  do 
not  bind  the  colonies  unless  they  are  named,  and  that  the  King's 
commission  runs  through  his  whole  dominions,  are  sufficient  to 
make  these  commissions  the  legitimate  source  and  law  of  the 
admiralty  jurisdiction  in  the  colonies.  They  declare  that  juris- 
diction to  extend  to  all  causes,  civil  and  maritime,  embracing 
charter  parties,  bills  of  lading,  policies  of  assurance,  accounts, 
debts,  exchanges,  agreements,  complaints,  offences,  and  all  ma^ 
ters  which  in  any  manner  whatsoever  relate  to  freight,  transport 
money,  maritime  loans,  bottomry,  trespasses,  injuries,  extortions, 
demands,  and  afiairs  whatsoever,  civil  and  maritime.    These 


{■)  A  tnemonnduniofnicbotbarCainTninioiuuI  h>TeM«a,ii  heniiMUted,  t« 
■hoir  thair  luriiorjal  sitenL  They  are  to  be  faand  in  the  office  of  tile  Sectetuy 
of  State  of  New  York. 

Jamet,  Duke  orYork.&c.,  to  Thooiaa  Doogan,  CommUiion  aa  Governor  ofNaw 
York  and  iLe  lalanda,  dated  September  30,  1689.  Hit  Commiaaion,  oa  Vies- Ad- 
miral for  the  aame,  ii  dated  October  3,  1683. 

Jamwll,  lo  Edmund  AndraH.CoinnilBienBa  OoTMnor  ofNew  Yoik  Mid  New 
England,  April  T,  1688. 

William  nnd  Marj,  to  Heor;  Slaoghtar,  CommiMion  ■•  Oovemor,  dated  JannuT 
4lh,  1689. 

Tbeiame  toBenj'  Flelcber,  Commianonaa  Vice-Admiral  of  New  York,  Eaat  and 
Waet  New  Jeraey,  New  Caatle  and  dependenciea,  dated  1693. 

William  III,  lo  the  Earl  of  Bellamout,  Commiston  of  Viee-Admlnl  of  Nnr 
York,  HataaehnwUa  Bay,  New  Hampahire  and  dependenciea,  1698. 

Conuiiinian  of  Roger  MompeaoD,  Judge  of  the  Contt  of  Vioa- Admiralty  in 
Mawachnietta  Bay,  New  Hain|id)ire,  ConDactienl,  Rbode  btaad,  the  Jeraeya,  New 
York  and  PeniBylrania,  and  dependenciea,  April  1,  1703. 

George  I.,  to  Francii  Haniaon,  CommlaaiDn  aa  Judge  of  the  CoiutofTic»-Ad- 
miralty  of  New  York,  13th  February,  ITSl. 

George  IL,  to  Lewia  Morria,  Commiaaioa  aa  Jndge  of  ifae  Tioe-Adnirilly  Conrti 
of  New  York,  CooDectictil,  and  Eaat  and  Wett  Jeraayi,  16th  January,  1T3B. 
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gmeisl  woids  are  of  the  moat  coII^nreIleIl8ire  character,  and  in- 
clude all  matters  which  are  in  their  nature  maritime,  while  all 
those  caoses  whose  jurisdiction  have  been  denied  lo  the  English 
Admiralty  are  especially  eaumerated  as  admiralty  and  maritime 
cai]ses.(a) 

}  162.  When  we  look,  also,  to  the  extent  of  this  jurisdiction, 
so  far  as  place  is  concerned,  we  find  it  equally  ezteusiTC,  ex- 
tending to  every  thing  done  in,  upon,  or  by  the  sea,  or  public 
streams,  or  fresh  waters,  ports,  rirers,  creeks,  and  places  over- 
flown whatsoever,  within  the  ebbing  and  flowing  of  the  sea,  or 
high  water  mark,  from  all  first  bridges  towards  the  8ea.(&) 

i  163.  So  fiir  as  persons  are  concerned,  it  is  also  equally  ex- 
tensiTe,  embracing  all  demands  and  affairs  between  merchaBts 
M  merchants  and  owners  of  ships  or  other  vessels,  and  other 
peiaoDS  whomsoever,  for  any  matter,  cause  or  thing,  business, 
or  injury  whatsoever,  done  as  well  in,  upon,  or  by  the  sea,  or 
pablic  streams,  or  fresh  water,  ports,  rivers,  creeks,  and  places 
overflowed  whatsoever,  within  the  ebbing  and  fiowing  of  the 
sea,  or  high  water  mark,  as  upon  any  of  the  shores  or  banks  ad- 
jmning  to  them.  This  plainly  embraces  all  classes  of  persons 
haviDg  any  relation  to  maritime  transactions — ^those  who  build 
and  furnish  vessels — those  who  equip,  man  and  supply  them — 
those  who  load  and  unload  them — those  who  freight  them — 
those  who  are  employed  in  their  service,  to  navigate  or  to  pre; 
serve  them,  or  to  perform  the  various  functions  necessary  or  con- 
venient to  be  performed  to  enable  the  vessel  in  the  best  manner 
to  answer  the  purposes  to  which  she  is  devoted ;  and  also  those 
who  injure  her,  or  violate  their  duty  or  obligations  to  her ; — a 
jnrisdictioQ,  to  all  intents  and  purposes,  equal  to  that  claimed  by 
the  Admiralty,  and  set  forth  in  so  much  detail  by  Dr.  Godol- 
jbia.  Indeed,  it  is  not  possible  for  the  English  language  lo 
make  the  grant  clearer,  or  broader,  or  stronger.(c) 

i  164.  And  these  commissions  were  issued  and  acted  under, 


(a)  Aat«,  i  4S-S0. 196, 137, 151, 158.    1  Black.  Com.  IDS,  107, 108. 
C»}  AnU,  ii  36,  51, 158.  (e)  H  136, 151,  ISB,  104-107. 
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in  their  widest  interpretation,  dttring  all  the  period  of  colonial 
government,  here  and  elsewhere.  The  actual  businesa  of  the 
Vice-Admiralty  CoiirtB,  as  shown  by  their  records,  up  to  the 
time  of  the  Revolution,  shows  that  this  extended  jurisdicUon, 
was  not  dormant  but  active.(a) 

§  165.  It  has  indeed  been  said,  that  this  extensive  jurisdic- 
tion of  the  Admiralty  in  the  Colonies  was  the  subject  of  com- 
plaint at  the  time  of  the  Revolution ;  and  it  is  undoubtedly  true, 
that  the  extension  of  the  Admiralty  jurisdiction,  beyond  its 
ancient  limits,  was  in  some  petitions  and  public  documents 
stated,  as  one  of  the  grievances  of  the  colonies.  The  difficulty 
with  the  mother  country,  grew  out  of  the  imposition  of  taxes, 
and  the  collection  of  reveuue  ;  and  the  whole  of  that  jurisdic- 
tion was  given  to  the  Admiralty,  as  was  also  trespass  on  the 
King's  lands,  and  other  matters  which  were  peculiarly  offensive. 
"  It  was  ordained,"  says  the  old  Congress  in  their  list  of  grievan- 
ces, "  that  whenever  offences  should  be  committed  in  the  colo- 
nies, against  particular  acts  imposing  duties  and  restrictions  up- 
on trade,  the  prosecutor  might  bring  his  action  for  the  penalties 
in  the  Court  of  Admiralty."  These  were  in  no  sense  admirally 
and  maritime  cases,  and  it  was  this  recent  extension  beyond  the 
ancient  limits, — the  limits  of  those  commissions — of  which  the 
colonists  complained,  and  not  the  proper  exercise  of  admiralty 
and  maritime  jurisdiction  which  had  been  practised  from  the 
earliest  times  ;  and  the  fact  that  the  Constitution  uses  the  words 
all  cases  of  admiralty  and  maritime  jurisdiction,  taken  in  con- 
nection with  those  complaints,  shows  that  the  convention  in- 
tended that  the  word  ail  as  well  as  the  word  marititae  should 
have  its  proper  8ignification.(&) 


(a)  Stake*'  CoDit.  of  th«  Colooie*,  370.  Dookp"*  Ad.  Pnc.  35, 37.    5  Hu.  H.  473. 
0>)  i  How.  456.    Ibid.  484. 
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7!^  Jurisdiction  of  the  State  Courts  of  Adauraltjf. 

i  166,  At  the  time  of  the  Revolution,  as  has  been  before  re- 
marked, each  state  became  an  independent  nation,  clothed 
■with  all  the  powers  of  soTereignty,  including  all  judicial  pow- 
ers in  their  greatest  plenitude.  In  some  of  those  in  which  an 
Admiralty  Court  had  previously  existed,  the  court  was  retained, 
the  Judge  being  appointed  by  the  uewly  constituted  state,  by  a 
simple  commission,  as  Judge  of  the  Court  of  Admiralty.  No 
statnte  had  specified  his  powers,  and  his  commission  was  si 
lent  on  the  subject.  He  was  appointed  to  exercise  the  same 
powers  as  the  colonial  courts  had  exercised.  Such  wete  Mas- 
sachusetts and  New  York.  In  some  of  the  states,  as  in  New 
York,  the  statute  16  Ric.  2,  was  enacted,  and  in  others  the  juris- 
diction remained  unchanged.  Thus  in  different  States,  the 
constitutions  of  the  Admiralty  Courts  and  the  limits  of  the  Ad- 
miralty Jurisdiction  were  widely  different,  and  in  some  of  the 
States  the  court  was  abolished  altogether ;  and  in  others  new 
courts  were  established  with  powers  regulated  by  statute.(a) 

{  167.  In  Pennsylvania,  an  act  for  establishing  a  Court  of 
Admiralty,  was  passed  Sept.  9,  1778,  and  another  for  regula- 
ting and  establishing  Admiralty  Jurisdiction  in  March,  1780. 
By  this  latter  act,  it  was  enacted  that  the  Judge  should  "  hold 
a  Court  of  Admiralty,  and  therein  have  cognizance  of  all  con- 
troversies, suits  and  pleas  of  Maritime  Jurisdiction,  not  c<^;ni. 
zable  at  the  common  law,  offences  and  crimes  other  than  con- 
tempts against  said  court  only  excepted,  and  thereupon  shall  pass 
sentence  and  decree  according  as  the  maritime  law  and  the  law 
of  nations,  and  the  laws  of  this  commonwealth  shall  require." 

By  section  22,  it  was  enacted  that  "  all  and  every  the  proceed- 
ings of  Uie  Court  of  Admiralty  of  this  commonwealth,  shall 
be  liable  to  the  prohibition  of  the  Supreme  Court  of  Judicature 


(•)  AnU,  i  34.    1  GnmL  UwioT  N.  Y.  11, 18,  ISO,  ISS,  SaH. 
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in  like  manner,  and  with  like  effect  as  the  prohibition  of  the 
Court  of  King's  Bench  in  England,  in  like  ca«es.''(a} 

}  168.  In  New  Jersey,  an  act  regulating  and  establishing 
Admiralty  Jurisdiction,  was  passed  in  1781,  which  provided 
that  the  Judge  of  the  Admiralty  should  "  hold  a  Court  of  Ad- 
miralty,  and  therein  have  cognizance  in  all  cases  of  prize  cap- 
ture and  re-capture  upon  the  water  from  enemies,  or  by  way 
of  reprisal,  or  from  pirates,  and  in  general  of  all  controversies, 
suits  and  pleas  of  Maritime  Jurisdiction,  and  thereupon  the 
•aid  Judge  shall  pass  sentence  and  decree  according  to  the 
maritime  law  and  the  law  of  nations,  and  the  ordinances  of  the 
Honorable,  the  Congress  of  the  United  States  of  America,  and 
the  laws  of  this  State." 

The  second  section  provided  that  all  causes  should  be  tried 
by  a  jury.  The  20th  section  established  the  same  rule  as  to  pro- 
hibitions as  the  Pennsylvania  act.(6) 

^  169.  In  Maryland,  a  Court  of  Admiralty  was  established 
in  1776,  for  the  trial  of  captures  and  seizures  with  full  power 
to  take  oc^nizance  of  all  libels  on  account  of  such  captures  and 
seizures,  and  to  proceed  to  a  final  determination,  and  decree 
thereupon.  « •  •  •  •  The  process  and  proceeding  to  be  as 
usual  in  Courts  of  Admiralty,  but  if  either  party  demand  a  jury 
on  any  material  controverted  fact,"  a  jury  was  to  be  sum- 
■  moned.(c) 

i  170.  Tii^nia  passed  an  act  in  1779,  as  follows : 
Be  it  enacted  by  the  General  Assembly,  the  Court  of  Admi- 
ralty to  consist  of  three  Judges,  two  of  whom  are  declared  to  be 
a  sufficeot  number  to  constitute  a  court,  "shall  have  jurisdiction 
of  all  maritime  causes  except  those  wherein  parties  may  be  ac- 
cused of  capital  offences,  now  depending  and  hereafter  to  be 
brought  before  them."  It  was  expressly  provided  that  such 
court,  was  to  be  "  governed  in  their  proceedings  and  decisions 
by  the  regulations  of  the  Congress  of  the  United  States  of  Amer- 


(a)  Lam  of  TmaMj\mun,  ITTd 
<*)  Umaf  HewJtntr.  1781. 
(e)  Lawt  of  Hujdand, 
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ica,  by  the  acts  of  the  General  Assembly, — ^by  the  laws  of  (He- 
ron  and  the  Rhodian  and  Imperiai  Laws,  so  far  as  they  have 
heen  heretofore  observed  in  the  English  Courts  of  Admiralty, 
and  by  the  laws  of  ncUure  and  nations," — a  wide  and  benefi- 
cial jurisdiction.  No  one  can  fail  to  observe  how  distinctly  the 
ancient  ordinances  and  maritime  laws,  the  civil  law,  and  the 
former  practices  of  the  English  Admiralty,  are  adopted  instead 
-of  the  narrow  limit  observed  by  the  English  Admiralty  at  that 
time.(a) 

i  171,  These  being  the  only  States  whose  early  statutes  were 
conveniently  accessible  to  me,  I  have  considered  these  refer* 
ences  sufficient  fully  to  establish  that  diversity  which  could 
hardly  fail  to  exist  in  twelve  different  nations ; .  which,  although 
friendly  and  allied,  were  nevertheless  independent  of  and  foreign 
to  each  other. 

With  this  diversity  existing,  it~  could  hardly  be  contended 
that  the  phrase,  all  cases  of  admiralty  and  maritime  jurisdiction, 
was  to  include  only  the  cases  so  called  in  some  particular  State 
which  wasnDtpointedout,much  less  to  perpetuate  in  each  Slate 
its  peculiar  law  of  admiralty  jurisdiction,  thus  making  diversity 
instead  of  uniformity  of  admiralty  Jurisdiction,  a  portion  of  our 
oi^anic  law ;  and  requiring  the  constitutional  grant  to  the  Gen- 
eral Government  to  receive  a  different  construction  in  the  dif- 
ferent States.  Such  a  state  of  things  must  have  made  the  judi- 
cial system  of  the  United  States  entirely  impracticable.  In  this 
view  of  the  State  Courts  of  Admiralty  the  grant  must  have 
been  intended  to  embrace  a  general  maritime  jurisdiction. 

If  all  the  States,  before  the  adoption  of  the  Constitution,  had 
re-enacted  the  Statute  15  Rich.  2,  it  is  not  perceived  how  it 
could  have  had  any  influence  on  the  construction  of  the  Con- 
BtitutioiL  If  the  States,  without  exception,  had  abolished  their 
Courts  of  Admiralty,  and  swept  away  all  their  admiralty  and 
maritimejurisdiction  before  the  Constitution  was  framed,  such 
legislation,  instead  of  rendering  useless  or  nugatory  the  grant  in 
question,  would  only  have  rendered  it  so  much  the  more  neces- 


(a)  Lim  of  1779,  chap.  97.    lO  Han.  Stit.  98.    5  How.  47«.     5  Mm-  R.  47S. 
DmiJBp'a  Pr.  36. 
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aaiy.  Andw  the  «aiBBpriiici]rfe,  my  nwiHiSciitioii  or  limitation 
of  Ae  ttate  jmiadictioii,  Tonld  haTenoefiectoothecotiitraclion 
of  the  «KUtitatioo&l  gant,  Caaea  of  a  eratain  class  would  be 
none  ibe  lesa  maritime  cases,  and  it  vonld  be  Dtme  the  less 
important  that  they  Aoold  be  sobjeet  to  the  fodeial  judiciary,  to 
secuie  that  equal  administntton  of  the  maritime  law,  and  that 
tmifi»mity  and  nationalty  of  decision  under  it,  which  woald 
promote  the  hannony  of  the  commetelal  worid,  of  which  the 
States,  being  foreign  to  each  other  and  to  other  nations,  were  an 
important  part.  And  it  would  be  none  the  less  certain  diat  a 
grant  to  the  General  Goreniment  of  jorisdictiiHi  in  all  snch  eases, 
would  make  them  all  nubjects  of  national  jurisdiction  to  be  dis- 
tributed to  snch  courts,  and  proceeded  in,  tn  rem  <»  in  personam, 
with  or  without  a  jury,  in  such  manner  as  the  Congress  should 
pniTide.(a) 


(a)IWhMt3M,5.    SHnr.4IL    S  Ibid  3S5. 


^d  by  Google 


CHAPTER   XI. 

Tie  Admiraltjf  and  Maritime  Jurisdiction  of  France  and  other 
portions  of  Continental  Europe. 

1 1T2,  The  marine  ordinsnces  of  Francs  have  always  been 
held  in  deaanredly  high  eBtimatioii.  Her  visest  statesmen  and 
tnonarchs  have  all  along,  through  many  centuries,  given  the 
Dtost  profoand  attention  to  the  subject  of  maritime  kiv ;  and, 
Qoder  the  administration  of  Courts  of  Admiralty,  filled  by  the 
aUeat  judges,  a  system  of  maritime  lav  has  there  been  bnUt  ap 
more  perfectly  than  in  any  other  country;  and  commentators 
and  jurisconsults  of  most  Torious  learning,  and  most  profound 
and  practical  reflection,  have  been,  at  the  same  lime,  the  cause 
and  the  effect  of  this  coustant  attention  to  the  best  interests  of 
maritime  commerce.  The  jurisdiction  of  the  French  Admiralty 
lias  always  been  of  the  videst  and  most  salutary  charBcter.(a) 

§  173.  The  judges  of  the  Admiraity  shall  take  cognizance^ 
preferably  to  all  others,  and  between  all  persons  of  whatever 
quality  or  condition,  even  though  privileged,  French  and  stran- 
gen,  as  veil  m  demanding  as  defending,  of  all  that  concerns  the 
construction,  tackle  and  furniture,  arming,  victualling,  and  man. 
Ding,  sale  and  adjudication  of  ships. 

We  declare  them  competent  judges  of  all  actions,  |m)ceeding 
from  charter  parties,  freighting,  bills  of  lading,  freight,  engaging 
and  wages  of  seamen,  and  victuals  famished  to  them  by  order 
of  the  master  during  the  manning  of  ships,  tc^ther  with  policies 
of  insurance  and  obligations  of  bottomry,  and  on  the  retum.of  a 
voyage,  and  generally  of  all  contracts  concerning  the  commerce 
of  the  sea,  notwithstanding  all  submissions  to  the  contrar7.(t) 


(a)  Ord.  da  U  BUiine,  UL  3,  uU.  I  to  II.  Herrnia,  Com.  13  to  95.  I  V«lia, 
119  t«  151.  Cleinc,  L«a  Ui*  M  CoatnmM  d«  tm  Mar,  JurMlolion  da  U  HaiiD«, 
315  to  501. 

(i)  Thii  aad  the  foUowiiiK  three  ■ecUaiu  an  ■  tranatation  aT  ibo  j 
•tticlat  orihaOndoiiDaneo  da  la  MatiM,  tit.  9,  ult.  I  to  1). 
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i  174.  They  shall  likewise  take  cognizance  of  prizes  taken  at 
sea,  wrecks,  shipwrecks,  and  stranded  ships,  of  ejecting  and 
contributing  average,  and  damages  happened  to  ships  and  their 
lading,  and  also  of  inventories  and  deliverances  of  assets  left  in 
ships  by  persons  dying  at  sea. 

They  shall  likewise  take  cognizance  of  the  dues  for  license^ 
thirds,  tenths,  sea  marks,  anchorage  and  others  belonging  to 
the  Admiral,  and  of  those  which  shfill  be  levied  or  pretended  by 
the  lords  of  manors,  or  other  particular  persons  near  the  sea, 
upon  the  fisheries  or  &sh,  and  upon  goods  or  ships  going  out  or 
coming  into  port. 

The  cognizance  of  fishing  in  the  sea  and  salt  water,  and  the 
mouths  of  rivers,  shall  likewise  belong  to  them,  and  likewise 
that  of  parks  and  fisheries  ;  and  they  shall  also  take  cognizance 
of  nets  and  threads,  and  of  the  buying  and  selling  of  fish  upon 
the  shore,  or  in  the  boats,  ports,  or  harbors, 

i  175.  They  shall  likewise  take  cognizance  of  damages  done 
by  ships  to  the  fisheries,  either  upon  the  coasts  or  in  navigable 
rivers,  and  of  those  that  the  ships  shall  receive,  and  Ukewiae  oC 
the  ways  appointed  for  hauling  up  ships  coming  from  the  sea, 
if  there  be  no  regulation,  title,  or  possession  to  the  contrary. 

They  shall  also  take  c(^nizance  of  the  damages  dona  to  the 
keys,  banks,  moles,  pahsadoes,  and  other  works  cast  up,  against 
the  violence  of  the  sea,  and  shall  take  care  that  the  depth  of  the 
ports  and  roads  be  preserved  and  kept  clean. 

They  shall  take  up  the  bodies  of  drowned  persons,  and  shall 
draw  up  a  verbal  process  of  the  condition  of  the  corpses  found 
at  sea  and  on  the  sand,  or  in  the  ports,  as  likewise  of  ^e  drown- 
ing of  mariners  sailing  in  navigable  rivers. 

.  f  176.  They  shall  assist  at  the  musters  and  reviews  of  the 
inhabitants  of  the  parishes  subject  to  the  sea  watch,  and  shall 
take  cognizance  of  all  differences  arising  upon  that  account,  and- 
likewise  of  crimes  committed  by  them  that  are  upon  the  guard 
of  the  coasts,  while  they  are  under  arms. 

They  shall  also  take  cognizance  of  piracies  and  robberies, 
and  desertions  of  seamen,  and  generally  of  all  crimes  and  offences 
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onmmitted  upon  the  sea  or  the  coasts,  and  in  the  ports  and  har- 
bors.(a) 

i  177.  These  varioufl  codes  and  Bystems  cannot  but  have 
lieen  familiar  to  the  framers  of  the  Constitution,  and  for  the 
purpose  of  this  treatise,  it  is  not  necessary  to  inquire  further 
into  the  jurisdiction  of  the  Admir^d8,  or  of  the  Adrairalty  Courts 
of  the  various  commercial  nations  of  the  world.  They  will  be 
found  to  differ  considerably  in  the  mere  Admiralty  lav — the 
maritime  regulations  of  the  municipal  code.  There  vill  be 
found,  also,  a  great  uniformity  in  their  adoption  of  those  princi> 
-^es  and  rules  which  cmstitute  the  general  maritime  law. 
Those  which  hare  been  referred  to,  show  the  same  difference 
in  municipal  regulation,  and  the  same  uniformity  in  general 
principles,  which  would  appear  on  a  more  extended  examina- 
tion. A  brief  JMt  of  them  is  here  given,  for  the  double  ptupose 
of  showing  the  universality  of  maritime  codification  in  com- 
mercial nations,  and  of  directing  the  student  to  the  numerous 
and  cognate  sources  of  the  maritime  laws. 

{  178.  Some  of  them  are  actual  legislative  enactments,  others 
the  ordinances  of  monarchs,  and  others  are  mere  compilations, 
made  up  of  extracts  from  well  known  ancient  codes  and  ordi- 
nances. Others  again,  are  mere  essays  and  treatises  on  mari- 
time subjects — which,  in  consequence  of  their  practical  wisdom, 
have,  by  long  use  and  authority,  came  to  be  considered  the 
highest  evidence  of  marine  law, — and  othera,  are  the  voluntary 
regulations  which  persons,  interested  in  shipping,  have  adopted 
for  their  own  convenience ;  and  which,  in  like  manner,  have 
ripened  into  lav.  They  are  to  be  found  in  the  great  work  of 
Pardessus,  in  which  be  has  collected  the  maritime  laws  of  all 
commercial  nations,  and  preceded  each  by  a  historical  notice, 
valuable  for  the  combined  results  of  thorough  historical  and 
antiquarian  research,  careful  and  ingenious  criticism,  and  Uberal 


(«}  Ord.  da  U  MBiine,  tit  9,  uU.  1  to  11.  In  tba  third  put  of  Uh  Ui*  ct  Coif 
tonua  dt  1a  Msr,  Claina,  in  hii  iMnwd  and  oniloM  tnatlaa.  La  Jariadlotira  da  la 
Hartn*  on  da  I'Adminativ,  hM  •xtraotad  and  oollaotad  Ilia  tait  of  Ilia  njal  oidl- 
BUioaa  eftlia  Admiralty  of  Frmaot,  from  tha  aailitft  parioilK    CldlM,  31& 
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and  generous  vievs  of  the  true  end  and  proper  extent  of  the 

maritime  lav.(o) 

i  179.  7%e  Maritime  Law  of  the  i2Am2iatu.(ft)— This  is  the 
most  ancient  code  of  maritime  lav.  It  was  promulgated  about 
900  years  before  the  Chriatian  era,  and  about  serenty  years 
after  the  time  of  Solomon.  These  lawa  beiog  founded  upon 
natural  justice,  entered  largely  into  the  maritime  legialatimi  of 
all  the  commercial  nations  of  antiquity  of  whose  laws  we  have 
any  knowledge.  They  were  generally  recdved  in  the  Hedlter- 
ruieon,  anA  Greece  and  Rome  acknowledged  their  authority. 
In  the  time  of  Julius  Caesar  and  of  Augustus,  the  distinguished 
jurisconsults,  CLibius,  Labeo,  and  Labinus,  adopted  them, 
especially  in  cases  of  jettison ;  and  the  Emperors  Claudius, 
Vespasian,  Trajan,  Adrian  and  Antonius,  confirmed  those  laws, 
and  directed  that  all  cases  of  maritime  comq|erce  should  be 
decided  according  lo  them.(e) 

}  180.  The  Maritime  Laws  of  the  Kingdom  of  Jertualem.— 
These  laws  date  back  to  the  existence  of  the  Christian  King- 
dom of  Jerusalem,  established  after  the  capture  of  the  Holy 
City  by  Godfrey  de  Bouillon,  in  the  first  Grusade.((f) 

f  181.  TTie  Roelea  or  Judgments  of  Oleron — Commonly 
called  the  Laws  of  Oleron,  take  their  name  fixHn  the  Island  ol 
Oleron.  The  English  and  the  French  have  long  disputed  the 
honor  of  having  produced  these  laws,  and  their  real  origin  ia 
undoubtedly  obscured  by  a  remote  antiquity ;  and,  by  common 
consent,  they  are  admitted  to  be  the  foundation  of  all  the  Eu- 
ropean maritime  codes.  The  earliest  French  edition  to  which 
Pardessus  refers,  published  in  1486,  bears  for  a  title,  "  Jugemens 
de  la  Mgr  des  Maisters,  des  Mariniers,  des  Marchants,  et  de 
tout  leur  estre" — a  literal  translation  of  whidi  is  the  the  title  of 


(i)  8m  Iawi,  76,  78.     1  Pud.  Ixni.  Hu.  Stil. 

(■)  Eiwya.  d*  JniMp.  Ait.  BkodiM.    1  Beolfty  Vlj,  OL  fnl  {  1 1»  I.  S  Bam. 
CiT.  ud  Ad.  Urn,  38.    8  Krafi  C«nm.  1  to  91. 
(d)  1  Pud.  975. 
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the  earliest  English  edition,  pnblistied  ia  the  reign  of  Henrf 
TIIL — "  Judgment  of  the  Sea  of  Masters,  of  Mariners,  and 
Merchants,  and  all  their  doing8.(a) 

i  182:  Z,ea  Jugemang  de  Damme  ou  Loia  de  Weatcapelle. — 
These  are  mainly  a  translation  of  the  Laws  of  Oleron,  made 
for  Dam,  a  city  of  Austrian-Flanders,  situated  a  short  distance 
from  the  sea,  near  to  Bruges.(&) 

Coulumea  d^  Amsterdam,  Enehuyaen  and  Stavem. — These 
also,  vere  aubslantially  translated  from  the  Laws  of  Oleron, 
and  they  were  entitled, — "  Ordonna?ice  qua  lea  patrons  et  tea 
n^ociana  obaerveni  entre  eux  aur  la  droit  Afar»A*fn«."(c) 

Miaritima  laies  of  the  Low  Couittriea.{d) 

J  183.  Laws-  of  Wishup. — Wisbny,  in  the  island  of  Ooth- 
land,  was  the  great  maritime  and  commercial  entrepot  of  the 
North  of  Europe,  more  than  five  hundred  years  ago,  and  her 
maritime  code  was  then  known  as  "  Dot  kogeate  und  dot 
Meate  water  reehto  van  Wiaby."  The  ancient  and  supreme 
vatar-law  of  Wisby.  "  The  Oothland  laaCer-law  eatablishtd 
by  the  marehanta  and  maatera.''[e) 

$  184.  Le  ConaiUat  de  la  Mer.  11  Consulate  del  Mare,  — 
7^  Constdate  of  the  Sea. — Giotius  says,  that  the  Consulate 
was  made  up  of  Uie  various  enactments  of  the  Greek  Emperon 
of  Germany,  of  the  kingdoms  of  France,  of  Spain,  of  Syria,  of 
Gypros,  of  Majorca,  and  of  the  republics  of  Tmice  and' 
Genoa. 

In  an  Italian  edition,  printed  at  Venice  in  1639,  it  has  this 
titl^  according  to  Pardessus,  "  Libro  de  consulate  nuoramente 


(m)  Vrjamt,  IVt.  8«a  Utra,  116,  lao.  Claino,  1,  T.  HbJjpds'i  FeL  Ad.  Dbo. 
A^end.  1  PudMnu  Lux.  Mu.  383,  333.  Brow.  CIt.  ud  Ad.  Law.  39.  TUtgt 
Am.  Sea  Lnn.    1  Booalwr  C«ii«Blat,  obap.  18  to  97. 

<t)  lPutI.Lcu.Mu.3Tl. 

(c)  I  PardtWH  Loix.  Mar.  40S. 

(di  *  PanL  Loiz.  Mar.  1 ,  19,  185. 

<()  3  Brotr.  Civ.  and  Ad.  39.  1  Fard.  Loix.  Mat.  494, 483.  Bealdw*,174. 
CMno,  136, 139-,  4G3,  5S4.  Malyne'a  Fet  Ad.  Dm.  Appmid.  Mieg«  Aue.  Sm 
Iav*.   1  Bgnehw  Cona.  chap.  31  ta  97. 
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■tampato  a  ricoretto  nel  quale  boqo  scritti  capiloU  a  statuti  s 
boooe  ordioationi,  che  le  aatichi  ordinerono  per  li  casi  de  taet- 
cantie  et  di  mari  et  mercante  et  marinari  et  patroni  di  naTilio.''(a) 
"  Ici  commence  le  lirre  du  consulat,  nouToUement  corrige  et 
imprime,  dans  lequel  sont  conlenns  les  loix  et  les  ordonnances 
8Ur  les  actes  maritimes  et  inercaiitiles."(6) 

}  185.  Le  Quidon  de  la  Met. — This  is  an  ancient  treatise 
entitled  "  Le  Guidon  pour  ceuz  que  font  marchandize  et  qui 
inettent  &  la  Mer ;"  irritten  in  French  for  the  use  of  the  mer- 
chants of  Rouen.  It  is  devoted  mainly  to  the  law  of  Mariamd 
Insurance,  but  Cleirac  declares,  that  it  is  written  with  such 
consummate  ability  that,  in  explaining  the  contracts  of  insu- 
rance, the  author  has  completely  elucidated  the  whole  subject 
of  maritime  contracts  and  naval  commerce.  It  is  a  work  of  the 
highest  authority.(c) 

}  186.  THb  Laws  of  the  Hanaa  Toutim.— In  the  year  1254, 
Lubec,  Brunswick,  Dantzic,  and  Coli^ne,  in  Geimany,  and 
subsequently,  Bruges  in  Flanders,  London  in  Englaiid,  and 
Novo^ood  in  Russia,  and  the  principal  cities  of  the  BJiine,  and 
oUier  portions  of  Europe,  constituted  a  sort  of  maritime  confede- 
racy for  the  protection  and  promotion  of  their  commercial  inter- 
tssts ;  and  for  that  purpose,  about  the  year  1597,  formed  a  code 
of  maritime  law  of  the  greatest  respectability — embracing  in  its 
brief  articles  much  of  what  had  before  existed  in  the  separate 
codes  of  the  Hanseatic  and  other  cities,  and  the  nations  of 
Europe. 

This  code  may  he  found  in  3  Pard.  431,  456.  Mice's  Anc. 
Sea  Laws,  Brow.  Civ.  and  Ad.  39.  3  Kent  Comm.  I  to  21. 
Cleirac,  167, 166.    Pet.  Ad.  Dec.  Append.   Sea  Laws,  190, 196. 

\  187.  The  other  maritime  ordiiLances  and  codes  which  had 


(s)  9  Pard.  1, 49.    Grotiw  de  Jar.  BaL  &  Par.  lA.  3,  ohkp.       nota  4.    S  T 
Loix.  Mm.  11. 
(I)  S  BoulMr  Cmwnl*!,  I,  lith. 
(«)  3  Pard.  Lois.  Hu.  369, 377.    Cluno,  IBI.    Bnwu  Ci*.  and  Ad.  41. 
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existed  before  that  time,  vere  numerous,  and  ara  here  briefly 
enumerated  in  the  order  in  which  maritime  legislation  or  codifi- 
cation vas  commenced  in  each  nation  or  city^. 

A.  D.    910.    The  Maritime  DAv  of  Norway.    3  Pard.  1,  21. 
"     1063.    Maritime  Law  of  the  Two  Sicilies.    6  Pard. 

214,237.         '■"'.-. 
«      1117.    Maritime  Law  of  IcfetonJ.    3  Pard.  45,  55. 
"     1160.    Maritime  Law  of  DennkarV;.-  r  3  Pard.  205,  229. 
"     1158.    Maritime  Law  of  Lubec  '  S'^axd.  391,  399. 
"     1160,    Maritime  Law  of  Pisa  and  tlorejice.    4  Pard. 

545,669. 
"     1224.    Maritime  Law  of  the  Prussian  Stal8»;,-;S  Pard. 

447,459.  "'■•',-:'. 

"      1232.     Maritime  Law  of  Venice  and  Austria.  5  Pai^/l., 
"      1243.    Maritime  Law  of  Catalonia,  Aragon,  Taleiip^-" 

and  Majorca.    5  Paid.  321,  333. 
"     1254.    Maritime  Law  of  Sweden.    3  Pard.  89,  111. 
"     1270.    Maritime  Law  of  Hamburgh.   3  Pard.  329, 337. 
"     1270.    Maritime  Law  of  Russia.    3  Pard.  469,  505. 
"     1303.    Maritime  Law  of  Bremen.    3  Pard.  309,  317. 
"        "        Maritime  Law  of  the  Papal  States.    5  Pard. 

99, 113. 
"     1316.    Maritime  Law  of  Genoa.    5  Paid.  419,  439. 
"        "       Maritime  Law  of  Sardinia.    6  Pard.  267,  281. 
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" Admiraiijf,'^' and  "Maritime.'* 

i  188.  In  the  foregoing  brief  review  of  the  Admiralty  and 
Maritime  juriqi]i^ian'  of  the  different  portions  of  the  British 
Empire,  of  ,th4'<Erc^nal  States  of  an  Union,  and  of  the  nations 
of  Contin^nisJ  Europe,  it  has  been  shown  that  Admiralty  and 
Maritime-cMes  consist  of  many  very  numerous  classes  of  cases 
every,  wflere  distinctly  characterized  by  their  relation  to  ships 
aatl'sKipping.  That  of  these  numerous  and  various  cases, 
tfte'English  Admiralty  Court,  at  the  time  of  the  American  Rev- 
olution, entertained  jurisdiction  of  but  very  few — the  Admi- 
ralty Courts  of  Scotland  still  more — the  British  Colonial  Courts 
of  Vice- Admiralty  still  more — the  early  English  Admiralty  still 
more— the  French  Admiralty  Courts,  and  those  of  other  conti- 
nental nations,  still  more — and  that  the  extent  and  the  character 
of  these  various  jurisdictions  were  plainly  written  in  the  known 
evidences  of  the  law,  when  our  constitution  gave  to  the  federal 
government  jurisdiction  of  all  cases  of  Admiralty  and  Maritime 
jurisdictiiHi.  With  these  various  jurisdictions  to  choose  iiom,  if 
any  one  was  to  be  adopted,  it  is  hardly  rational  to  suppose  that 
that  one  would  not  have  been  specified  or  in  some  manner  indi- 
cated. If  no  intention  as  to  the  extent  of  jurisdiction  bad  been 
indicated,  it  would  be  evident  that  the  matter  was  to  be  left  to 
the  Congress ;  but  it  was  important,  in  a  national  point  of  view, 
that  all  uncertainty  should  be  removed,  and  the  broadest  grant 
was  therefore  made  of  ail  cases. 

}  189.  It  has  been  stated  in  another  place,  that  the  English 
language  is  the  only  link  that  connects  the  laws  and  institutions 
of  the  United  States  with  those  of  Great  Britain ;  and  that  to 
the  English  law  and  to  English  Dictionaries,  we  must  resort  for 
the  meaning  of  the  words  used  in  the  Constitution.  If  we  bring 
the  Admiralty  and  Maritime  grant  in  the  Constitution  to  this 
test,  we  shall  find  that  the  words  Admiralty  and  Maritime 
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then  bad,  as  they  dot  hare,  a  veil  estaUished  significatioa 
entirely  ia  harmony  with  their  use  by  the  great  civiliaiis  who 
made  the  Admiralty  and  Maritime  jurisdiction  the  study  of 
their  lires.(aj 

Admiralty. — A  Court  having  cognizance  in  all  Maritime 
afikirs,  cItU  as  well  as  criininal.    Maritime. — ^Relating  to  the 


Johnson's  Die.  edit,  1756.  Barclay's  Die.  Webster's  Die 
Falconer's  Maritime  Die  Correll's  Law  Die.  Cunningham's 
Law  Die    Bell's  Law  Die.    Bouviet's  Law  Die. 

{  190.  It  will  be  seen,  also,  that  the  words  Admiralty  and 
Maritime  are  of  constant  occurrence  in  the  works  of  the  jurists 
of  Holland  and  Spain,  aa  well  as  those  of  England,  Scotland, 
and  France ;  and  those  words  have  thus  acquired  an  established 
signification,  of  which  the  framers  of  the  Constitution  can  not 
be  supposed  to  have  been  ignorant.  Nor  can  they  be  presumed 
to  have  used  them  in  any  narrower  sense  than  that  in  which 
they  have  been  used  for  centuries  by  the  whole  commercial 
world.  On  general  principles,  it  cannot  be  presumed,  that  they 
were  used  in  any  local  or  merely  mimicipal  sense.  The  fact 
that  the  Admiralty  Court  of  England  was  not  pennitted  by  the 
King's  Bench  to  exercise  jurisdiction  in  all  Admiralty  and  Mar- 
itime cases,  but  was  confined  to  a  very  few — the  residue  being 
monopolized  by  the  common  law  courts — can  in  no  manner 
affect  the  proper  force  and  signification  of  those  words.  Com* 
moD  respect  for  the  wisdom  of  our  ancestors,  prevents  us  from 
believing,  that  so  paltry  a  class  of  cases  as  those  which  were 
left  to  the  English  Admiralty  at  the  time  of  our  Bevolution, 
was  deemed  by  them  necessary  to  be  embraced  in  the  National 
Constitution,  as  unsafe  to  be  tnisted  to  the  States,  or  of  stifficient 
importance,  in  a  national  point  of  view,  to  be  solemnly  granted 
to  the  national  judiciary. 

They  do  not  rise  to  Uie  respectability  of  a  class  of  cases,  not 
have  they  any  national  character,  or  general  commercial  im- 
portance, to  distinguish  them  &om  the  great  mass  of  Admiralty 
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and  Maritime  cases ;  not  have  I  been  able  to  imagine  any 
reason  whatever  why  those  cases,  alone,  should  have  been 
transferred  to  the  general  govemment ;  nor  have  I  ever  met 
with  even  an  alleged  reason  for  supposing  that  they  were  trans- 
ferred to  the  general  government,  because  the  English  Court  of 
Admiralty  entertained  jurisdiction  of  them.  It  must  have  been 
for  a  higher,  more  patriotic,  and  more  international  reason,  that 
the  States  surrendered  the  whole  subject  to  the  federal  govern- 
ment(a) 

{  191.  If  we  examine  the  etymology  or  received  use  of  ibe 
words  Admiralty  and  Maritime  jurisdiction,  we  shall  find  that 
they  include  the  judicial  jurisdiction  of  the  admiral,  and  of  all 
maritime  causes,  or  causes  arising  from  things  done  upon  and 
relating  to  the  sea ;  or,  in  other  words,  all  transactions  and  pro- 
ceedings relative  to  commerce  and  navigation,  and  to  damages 
or  injuries  upon  the  sea,  or  navigable  waters  of  the  nation,  and 
on  die  high  seas.  In  the  maritime  codes,  and  their  commen- 
tators, uid  in  the  writings  of  the  greatest  jurists,  in  all  the  great 
maritime  nations  of  Europe,  the  terms  Admiralty  jurisdiction 
are  uniformly  applied  to  the  courts  exercising  jurisdiction  over 
maritime  contracts  and  concerns,  and  administering  the  general 
maritime  law.  The  judges  of  the  common  law  courts  in  En- 
gland, in  a  spirit  which  has  been  alluded  to,  use  them  in  a  nar- 
rower sense  ;  but  the  distinguished  men  who  practised  and 
presided  in  the  Admiralty,  and  who  made  such  subjects  their 
peculiar  study,  always  used  those  words  in  their  wider  and 
more  appropriate  sense ;  and  there  was  no  superior  sanctity  in 
the  decisions  at  common  law  upon  the  subject  of  the  jurisdic- 
tion of  those  courts,  which  should  entitle  them  to  outweigh  the 
very  able  and  learned  decisions  of  the  great  civilians  of  the 
Admiralty.  In  seeking  for  the  proper  signification  of  those 
words  even  in  England,  where  could  we  so  properly  search  for 
information  on  the  subject  as  in  the  works  of  those  jurists,  who 


(«>  Ante,  4  4,  S,  SB,  39, 40.    30*U.46S.    5How.4»6,7.    SHow.45S,S.    t 
Haw.  3S5.    Ante,  i  3T,  SB. 
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have  adorned  the  maritime  courts  from  age  to  age,  and  made 
its  jurisdictioD  the  pride  and  study  of  their  live8.(a) 

^  193.  It  has  been  before  remarked  that  the  Constitution  was 
formed  after  twelve  years  of  actual  independent  nationality  in 
the  States,  imder  the  confederation — that  the  United  States 
Goremment  can,  in  no  proper  sense,  be  called  an  offset  from 
that  of  C^at  Britain — that  the  existence  of  Gh«at  Britain  is  not 
alluded  to  in  the  Constitution,  much  less  are  any  of  her  insti- 
tutions adopted  as  the  patterns  or  origtDals  of  our  own,  so  that 
if  the  jurisdiction  of  the  British  Admiralty  Courts — English, 
ancient  and  modem — Scotch — Colonial — had  been  always  and 
every  where  the  same,  still  that  a  grant  of  all  admiralty  and 
maritime  cases  could,  on  no  rational  principles,  be  construed  as 
meaning,  not  all  cases,  but  only  such  cases  as  one  court  of  one 
nation  had,  by  another  court  of  the  same  nation,  been  permitted 
to  take  jurisdiction  of  for  merely  municipal  reasons.  Surely,'  if 
any  British  Court  was  to  furnish  the  rule  of  our  admiralty  juris- 
diction, it  would  be  the  Colonial  Courts,  whose  jurisdiction  was 
so  fully  set  forth  in  their  written  conunis8ions.(i) 


(a)  Ante,  4  38,  39, 40,  41.    3  Gall.  469. 

<*)  Ante,  a  30,  31.    Ante,  M  IS5, 138, 1ST,  ISl,  156. 
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Drial  by  Jury — Suits  at  Common  Lav — Suits  in  Peraotiam — 
Commerce. 

i  193.  It  has  been  sometimes  said  that  the  6th  and  7th  amend- 
meata  to  the  Conatitutioa  securing  the  right  of  trial  by  jury, 
hare  the  effect  to  restrict  the  general  grant  in  the  Constitution, 
for  the  reason  that  in  Admiralty  Courts  causes  are  usually 
determined  by  the  Court  without  the  aid  of  a  jury,  "  Depriving 
us  in  many  cases  of  the  benefit  of  trial  by  jury,"  was  one  of  the 
giieTances  entunerated  in  the  Declaration  of  Independence ; 
and  the  trial  by  jiiqr  has  always  been,  to  the  American  People, 
an  object  of  deep  interest  and  solicitude,  and  every  encroach' 
fmat  upon  it  has  been  watched  with  great  jealousy.  The  right 
to  it  is  seciured  by  all  the  Stale  Constitutions,  and  the  want  of 
such  an  express  security  in  the  Constitution  of  the  United  States 
was  one  of  the  strongest  objections  taken  against  its  adoption. 
To  meet  the  public  feeling  on  the  sut^t  the  sixth  and  seventh 
amendments  to  that  instrument  were  adopted  in  these  words  -.{a) 

(7.)  "  In  suits  at  common  law  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law." 

(6.)  "  In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
.  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
State  or  district  wherein  the  crime  shall  have  been  committed| 
which  district  shall  have  been  previously  ascertained  by  law," 

)  194.  Able  jurists  have  contended,  that  in  this  view  the 
admiralty  jurisdiction  should  be  considered  as  restricted,  rather 
than  extended  by  the  frame  of  our  judicial  system.  The  most 
careful  reflection,  however,  haa  not  enaUed  me  to  percdre  how 
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the  quesUon  of  the  Jurisdictioo  of  the  Admiralty  is  ia  the  remo- 
test degree  affected  by  their  provisions.  The  sixth  amendment 
is  expressly  limited  to  criminal  prosecutions  for  crimes  commit- 
ted in  some  State  or  district  of  the  United  States.  It  vould, 
therefore,  hardly  extend  (o  crimes  committed  on  the  high  seas, 
vhich  would  alone  be  the  subject  of  admiralty  jurisdiction,  and 
if  it  could,  there  is  nothing  to  prevent  the  Congress  from  doing 
vhat  they  have  long  since  done,  and  what  the  British  Parlia- 
ment bad  done  before  them ;  provided  by  law  that  the  trial  of 
maritime  crimes  in  tlie  admiralty  shall  be  by  jury.(a) 

(  195.  So  the  seventh  amendment  is  limited  to  suits  at  com- 
mon kw,  which  does  not  include  either  suits  of  equity,  or  of 
admiralty  and  maritime  juri8diction,(d) 

1 196.  Indeed  it  seems  quite  plain,  that  while  the  People  had 
the  sabject  before  them,  fresh  from  the  discussions  in  relation  to 
the  Constitution  itself,  they  intended  to  confine  the  constitu- 
tional necessity  for  jury  trials  to  crimes  committed  within  the 
territorial  Umits  of  the  United  States,  and  to  suits  at  common 
taw ;  and  to  leave  it  to  the  wisdom  of  Congress  to  decide 
«rhether  the  jurisdiction  over  transactions  so  peculiar  as  those 
of  the  sea,  should  be  exercised  only  by  judges  schooled  in  the 
principles  and  mystery  of  such  transactions  as  had  been  done 
in  all  ages  and  nations  before,  or  should  be  left  to  the  oncertain 
chances  of  juries,  familiar  alone  with  the  usages  and  necessities 
of  the  land.  The  Congress  wisely  gave  to  maritime  offences  a 
jury,  but  as  wisely  decided  that  in  causes,  civil  and  maritime,  ^e 
court  should  decide  the  fact  as  well  as  the  law.(c} 

5  197.  The  question  whether  any  particular  court  has  juris- 
diction or  whether  a  particular  cause  be  within  the  judicial 
ct^izance  of  the  General  Government,  is  totally  different  fiom 
any  question  of  the  manner  in  which  the  court  shall  proceed,  and 
if  the  Congress  should  now  pass  a  law  that  the  trial  of  all 

(a)  t  Homid,  493.    Edw.  Ad.  Jar.  IS3.    4B)ack,  36&    6  How.  450.    5  V.  S. 
BtsL  at  Large,  796.    Conk.  Ad.  Jor-  and  Pfw.  7. 
H)  »  P«t  446,  T. 
(«)  5  How.  441, 499, 3, 4. 
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causes  in  the  courts  of  the  United  States  should  be  hy  jury,  it 
"Would  not  in  the  slighest  degree  change  or  modify  the  jurisdic* 
tion  of  those  courts,  nor  interfere  with  the  grant  to  (he  Federal 
GoTemment,  as  will  be  readily  perceired,  by  recurring  to  the 
ninth  tiection  of  the  judiciary  act  giving  jurisdiction  to  District 
Courts,  Had  the  excepticn  in  the  last  clause  of  the  section 
been  omitted,  admiralty  and  maritime  cases  would  hare  been 
triable  by  jury  like  all  other  cases,  but  the  jurisdiction  would 
not  have  been  changed.  In  some  of  the  State  Courts  of  Admi- 
rslty  all  causes  were  tried  by  a  jury  .(a) 

{ 196.  The  phrase  "  Suits  at  common  law,"  in  the  seventh 
amendment  to  the  Constitution,  has  also  been  made  the  founda- 
tion of  an  objection  to  the  admiralty  jurisdiction  in  all  these 
cases,  which  in  England,  at  the  time  of  the  Revolution,  coidd  not 
be  tried  in  the  Court  of  Admiralty,  but  must  be  brought  in  the^ 
courts  of  common  law — an  objection  which  seems  to  hare  been 
first  raised  by  the  late  Judge  Baldwin  in  the  case  of  Bains  v. 
The  Schr.  James  and  Catharine.(6) 

{  199.  The  cases  brought  by  the  Constitution  within  the 
judicial  form  of  the  United  States  are  of  four  general  classes. 
1st  Cases  of  every  description  in  law  and  eciuity  arising  under 
the  Constitution,  laws  and  treaties  of  the  United  States — a  juris- 
diction necessary  to  enable  the  United  Stales  to  eiecute  and 
enforce  its  own  laws.  2d.  Cases  of  every  description  affecting 
ambassadors,  other  public  ministers  and  consuls — a  provision 
obviously  necessary  to  enable  the  Grovemment  of  the  United 
States  to  regulate  its  intercourse  with  foreign  nations,  and  to 
secure  the  dispensing  of  justice  to  the  agents  of  that  intercourse. 
3d.  To  all  cases  of  admiralty  aud  maritime  jurisdiction — a  pro- 
vision necessary  to  enable  the  General  Government  to  adminis- 
ter that  branch  of  the  law  ot  nations  known  as  the  general 
maritime  law — embracing  the  system  of  laws  which  regu- 
late the  rights  and  duties  of  those  engaged  in  maritime  affairs 


(a)  5  How.  459.    Ante,; 
(i)  Bald.  544. 
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or  doing  businesa  on  the  common  navigable  highways  of 
nations.  4th.  To  controversies  between  citizens  of  different 
States,  ice. — a  provision  necessary  to  secure  a  due  administra- 
tion of  justice  in  cases  in  which  national  prejudices,  state  pride 
or  state  interest  might  influence  the  decision  of  the  state  tribu- 
nals. This  classification  relates  entirely  to  the  jurisdiction,  so 
far  as  it  depends  upon  the  subject  matter.(a) 

(  300.  There  is  also  another  classification  of  cases  which  is 
entirely  independent  of  the  question  of  jurisdiction,  and  depends 
solely  upon  the  mode  of  pToceediug,  viz.  common  law  cases, 
equity  cases,  and  admiralty  and  maritime  cases — these  classes 
include  all  judicial  cases.  By  cases  in  law  are  meant  cases  in 
which  legal  rights  and  duties  and  offences  are  to  be  ascertained 
in  courts  of  law.  By  cases  in  equity  are  meant  cases  in  which 
equitable  rights  and  duties  are  to  be  ascertained  in  courts  of 
equitable  jurisdiction  and  proceeding;  and  by  admiralty  and 
maritime  cases,  are  meant  cases  in  which  maritime  rights,  duties 
and  offences  become  the  subject  of  judicial  cognizance  in  courts 
of  admiralty  and  maritime  juri8diction.(A} 

§  201.  Each  of  these  courts  has  its  own  system  of  legal 
lainciples,  and  its  bwn  practice  or  course  of  procedure,  so  that' 
a  suit  in  law  or  suit  in  equity,  and  a  suit  in  Admiralty, -can 
hardly  be  said  to  resemble  each  other.  It  is  not,  however,  to 
be  understood,  that  the  same  substantial  claim  may  not  be  a 
matter  of  controversy  in  courts  of  either  class.  A  claim  for 
mariner's  wages  may  be  prosecuted  in  a  court  of  law,  and  it  is 
then  a  case  in  law,  or  a  suit  at  common  law ;  and  it  is  to  be 
settled  according  to  the  rules  ^hich  govern  the  coart  in  which 
it  is  prosecuted.  The  same  demand  may  also,  by  the  necessity 
of  B  discovery,  or  of  an  injunction,  or  by  the  intervention  of  trus- 
tees, be  bronght  within  tiie  range  of  equitable  jurisdiction — it 
then  becomes  a  case  in  equity,  and  the  rules  of  that  course  of 
procedure  must  be  applied  to  it.     Or  the  same  claim  may  seek 


(«)  AntB,  4  37. 

(«)  Ante,  4  37.    3  PM.  446.    5  How.  460. 
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its  more  usual  and  appropriate  foraoi,  a  Court  of  Admiralty ; 
in  which  cue,  it  is  to  ba  disposed  of  according  to  the  course  of 
Admiralty  Courts.  The  Constitution  novhere  provides  what 
cases  ahall  be  within  the  one  or  the  other  class,  nor  what  shall 
be  the  steps  of  proceeding.  That  is  left  to  be  settled  by  the 
courts,  according  (o  the  establi^ed  principles  of  judicial  pro- 
cedure, subject  to  the  restrictions  in  the  6th  and  7th  amendmenta 
of  the  Constitution,  which  provide  that  in  all  criminal  prosecu- 
tions, and  in  all  suits  in  common  law  courts,  involving  more  than 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved.(a} 

{  202.  The  fact  that  the  Constitution  provides  cMily  that  all 
crimes  shall  be  tried  by  a  jury,  and  that  in  all  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved — and  omils  to  in- 
clude in  the  same  provision  Admiralty  and  Maritime  civil  cases, 
and  cases  in  equity,  shows  that  it  was  not  intended  to  include 
tfiem ;  and  that  the  whole  force  of  the  7th  amendment  is,  that 
in  all  cases,  except  Equity  and  A<^iralty  cases,  the  parties 
shall  have  the  right  to  a  trial  by  jury,  if  they  demand  it. 

f  203.  The  teamed  judge  seems  to  have  overlooked  the  dis- 
tinction between  the  Constitution  and  the  acts  of  Coi^;ress,  as 
well  as  the  difference  between  the  course  of  proceeding  and  the 
fimdaokental  law  of  jurisdiction.  The  Umit  and  extent  of  the 
judicial  power  of  the  United  States,  are  fixed  by  the  Constitn- 
tion,  which  is  inflexible  and  above  the  power  of  the  Congress, 
while  the  mode  of  exercising  that  jurisdiction,  the  oiganizatim 
of  the  courts,  and  the  course  of  procedure,  are  prescribed  by  the 
acts  of  the  Congress,  and  are  sbbject  to  be  altered,  modified 
and  repealed,  at  the  pleasure  of  the  national  legislature,  which 
may  at  any  time  enact,  that  all  cases  of  Admiralty  and  Mari- 
time jurisdiction  shall  be  tried  by  a  jury.  The  ibrum  would, 
tMvertheless,  remain  the  same.[d] 


(a)  a  F«t  Ad.  44&    t  Swan.  605,  670.    I  Vmon,  ii.    ID  Vea.  159.    I  Coi, 
364.    3  Bra*.  409.    13  Hod.  16. 
<»)  Aata,  i  18. 
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i  204.  It  ifl  not  nncommon  in  the  reports,  to  find  eoimsel,  and 
even  judges,  inaistiDg  that  the  conrt  bits  not  jiutsdiction  in  a 
particular  maritime  cause  of  action  in  personam,  while  they 
admit  the  jurisdiction  over  the  same  cause  of  action  in  rem. 
And  it  has  been  sometinies  very  gravely  asserted,  that  the 
Admiralty  Courts  have  jurisdiction  only  in  rem,  or  at  most,  but 
▼ery  rarely  in  personam,  and  only  as  ancillary  to  the  jurisdiction 
in  rem.  A  striking  instance  of  this,  is  to  be  found  in  the  late  case 
of  Cutler  V.  Roe,  (7  How.  R.  729,)  where  an  action  in  personam 
was  held  to  be  not  within  the  jurisdiction  of  the  Admiralty, 
although  the  subject  matter  of  the  action — an  average  contribu- 
tim — has,  ia  all  ages  and  nations  out  of  England — temper, 
«6ifw,  ab  onmUme — ^been  held  to  be  most  pecuUarly  a  matter  of 
Admiralty  and  Maritime  jurisdiction.  The  readiest  reference  to 
the  most  common  books  of  precedents  and  cases,  will  show  thai 
in  the  earlier  periods  of  Admiralty  practice,  almost  all  the  eases 
were  in  personam.  This  was  the  usual  course  of  Admiralty 
proceedings,  and  it  was  not  considered  necessary  to  arrest  ttM 
vessel,  except  in  cases  where  the  owners  or  master  were  absrat, 
or  whert!  a  mere  question  of  privilege  or  preference  was  to  be 
decided.  But  the  distinction  between  proceedings  in  rtm  and 
in  personam,  has  no  proper  relation  to  the  question  of  jurisdic- 
tion. If  mariner's  wages,  salvage,  freight,  and  bottomry,  sie 
maritime  causes  of  action,  then  the  Court  of  Admiralty  has 
jurisdiction  of  them,  and  may  use  any  of  its  app(»nted  modes 
to  give  the  party  any  remedy  to  which  the  law  entitles  him. 
The  substratum  of  the  action,  is  the  UataUty  of  one  party  to 
respond  to  another,  and  the  court  may  enforce  it  against  the 
persm,  or  against  a  particular  portion  of  bis  property,  or  against 
his  property  generally,  aa  the  law  may  have  provided  the  right. 
]f  the  cause  of  action  be  by  law,  a  lien  upon  a  vessel,  oi  h<v 
cargo,  or  freight,  or  the  proceeds  tbereot^  or  the  remnants  and 
BUTpluB  ^eteo^  the  court  may  mforce  that  lien  by  a  sqit  m 
rem,  at  may  allow  the  lien  to  remain,  and  compel  the  party 
himself  to  pay  the  demand,  by  imprisoning  his  person,  or  by 
selling  his  piopaty  on  execution.  In  such  cases,  the  question 
before  the  court,  is  not  whether  the  court  have  jurisdiction,  but 
whether  the  party  have  r^ht ;  it  is  not  a  questfon  in  abate- 
ment, but  a  questicm  of  the  merits  of  the  action.    **  If  the  cause 
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is  a  maritime  cause,  subject  to  Admiralty  cognizance,  jurisdic- 
tiOD  is  uHnplete  over  the  person  as  well  as  over  the  ship.  It 
must  in  its  nature  be  complete,  for  it  cannot  be  confined  to  one 
of  the  remedies  on  the  contract,  when  the  contract  itself  is 
within  its  c(^iiizance."(a) 

i  205.  It  has  been  sometimes  insisted,  that  the  Admiralty  has 
Dot  jurisdiction  of  any  case  of  which  the  common  law  has  ju- 
risdicUon.  Indeed,  as  has  been  before  remarked,  such  a  rule 
was  made  a  principal  cause  for  restraining  the  English  Admi- 
ralty Court.  The  jurisdiction  of  that  Comt  especially  extended 
to  cases  not  maritime,  arising  beyond  sea  and  with  foreigners. 
A  reason  given  for  this  jurisdiction,  was  that  by  the  common 
law,  the  courts  of  common  law  could  only  take  cognizance  of 
matters  arising  within  the  counties  of  the  realm,  because  every 
fact  must  be  averred  in  the  pleadings  to  have  arisen  or  happeu' 
ed  within  some  particular  county  of  England.  While  this 
stnctness  prevailed,  it  is  clear  that  cases  arising  beyond  sea 
could  not  be  tried  in  the  common  law  courts.  In  process  of 
time,  however,  the  common  law  courts  held  the  venue  to  be 
immaterial  and  not  traversable,  and  hence  a  fictitiotu  veaae  was 
laid,  and  all  facts  were  averred  to  have  arisen  at  Westminster, 
and  th«i,  and  for  that  reason,  they  denied  the  jurisdiction  of 
the  Admiralty,  it  being  no  longer  necessary.  The  test  of  hap- 
pening  within  or  without  the  body  of  a  county,  which  should 
have  been  confined  to  cases  (not  necessarily  maritime,)  alleged 
to  hare  happened  beyond  sea,  was  in  process  of  time  applied 
to  maritime  cases  happening  in  the  close  seas  of  England,  and 
finally  the  notion  came  to  prevail,  that  all  cases  in  which  the 
common  law  gives  a  remedy,  and  in  which  the  common  law 
courts  areea«ly  accessible,  are  not  within  the  Admiralty  juriscUc- 
tion.  It  is  extraordinary  that  it  should  be  contended,  that  no  cases 
which  might  be  the  subject  of  suits  at  common  law,  should  be 
heard  in  the  Admiralty — since  seamen's  wages,  and  almost  all 
the  sulgects  <^  EkigUsh  Admirally  jurisdiction,  may  be  piose- 


(■)  19  WbuL  460.    Dnnlip  Ad.  Prac  69-    BaM.  C.  C.  R.  544.    7   Howari. 
799.    6  Howaid.  393,    Boj<ri  Pfooacdinfi,  p—tim.     CleAe'a  Fnzk.  fuit^ 
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iiaaA  in  eommon  law  coxrha,  erea  in  England,  and  atieh  ai 
oonatrootloa  woald  aonibilate  the  Admiralty  jurisdiction  in  that 
country,  and  make  the  grant  of  it  in  oar  constitntion  quite  un- 
meaning and  nugatory  .(a) 

{  206.  It  has  however,  with  much  less  reason,  been  said  in 
relation  to  the  lakes  and  rivers,  bays  and  harbors,  in  this  coun- 
try, that  they  ore  not  within  the  Admiralty  and  maritime  juris- 
diction, because  the  common  law  courts  on  the  shores  are  con- 
Teniently  accessible  and  competent  to  give  reliefc  This  must 
be  a  fallacy,  if  it  be  true  that  the  Admiralty  and  maritime  juris- 
diction is  conferred  upon  the  federal  goremment,  as  has  been 
before  remarked,  for  national  and  international  purposes,  and 
not  to  supply  deficiencies  in  the  common  law,  nor  to  create  a 
more  accessible  jurisdiction — especially  since  the  same  court  of 
the  United  States  is  at  the  same  Ume  a  common  law  court,  as 
well  as  an  Admiralty  Court  It  was  because,  by  the  common 
lionfient  of  civilized  nations,  maritime  transactions,  on  the  great 
highways  of  commerce,  should  be  subjected  to  the  vera  lex, 
feeta  ratio — the  equitable  principles  and  rules  of  natural  jnslice 
— Which,  without  the  enactment  of  any  legislature,  are  acknow- 
ledged as  the  general  maritime  law — because  the  internal  as 
well  as  external  peace  of  the  nation  might  be  involved,  and 
the  rights  of  citizens  of  the  different  States  might  bo  subjected, 
not  to  a  general  and  unbiassed  tribunal,  but  to  a  local,  a  prejudiced 
or  a  partial  one,  that  this  jurisdiction  was  made  national, 

t^at  there  are  local  laws  and  local  courts  ready,  and,  in 
their  <twn  view,  competent,  to  give  redress,  so  fer  from  being 
A  reason  why  the  Admiralty  jurisdiction  should  be  excluded, 
is  one  of  the  strongest  reasons  why  it  should  be  ample  and  ac- 
cessible.  In  no  other  way  can  the  maritime  law  be  maintained 
or  administered  with  uniformity  and  national  consistency,  and 
the  equal  rights  of  all  the  States  be  preserved  on  the  waters 
washing  the  shores  of  different  States.  The  constitution  is 
full  of  evidence  to  show  that  the  nationality  of  the  States  was 
to  be  preserved,  in  all  matters  in  which  the  rights  and  interests 


(a)  Wtn,  91.    S  How.  464.    S  F«t  447. 
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of  the  particular  States  alone  were  to  be  concerned,  but  ia  every 
thing  in  vbich  there  was  to  be  a  common  right  and  a  comnuHi 
JDteFest,  there  the  rights  of  the  States  were  to  be  pieserred  throT^ 
the  agency  of  the  federal  government.  The  navigable  waters 
of  the  nation  are  not  the  exclusive  property  of  any  Statej  but  are 
common  to  all.(a) 

i  207.  Hence  the  Constitution  conferred  upou  the  General 
GovemmeDt  the  power  "  To  regulate  Commerce  with  Fore^n 
Nations,  and  among  the  Several  States,  and  with  the  Indian 
Tribes" — a.  grant  which  covers  the  whole  ground  of  commercial 
intercourse,  but  was  accompanied  by  the  limiutions  that  "  no 
tax  or  duty  shall  be  laid  on  articles  exported  &om  any  State — 
no  preference  shall  be  given  by  any  regulation  of  conuuerce  or 
reveuue  to  the  ports  of  one  State  over  those  of  another — nor 
shall  vessels  bound  to  or  from  one  State,  be  obUged  to  enter, 
clear,  or  pay  duties  in  another."  "  All  duties,  imports,  and  ex- 
cises shall  be  uniform  throughout  the  United  States."  Subject 
to  these  limitations,  the  legislative  power  extends  to  all  subjects 
of  international  commerce — the  States  being  considered  as  na- 
tions. It  surely  cannot  be  denied,  that  the  judicial  power  is  co- 
extensive with  the  legislative  power.  The  want  of  a  proper 
judicial  power  to  enforce  the  national  legislation,  was  one  of  the 
greatest  evils  tuder  the  CDnfederation.(6) 

i  208.  The  wisdom  of  our  aocestors,  in  laying  the  foundaticHis 
of  the  repubUc,  is  in  nothing  more  evident  than  in  om  oigaoic 
T^ulations  in  relation  to  commerce.  For  all  commercial  purpo- 
ses, we  must  be  one  people — no  protective,  retaliatory,  pro- 
hibitory systems  of  revenue  oi  other  restriction,  can  ever 
interfere  with  the  bonds  of  our  nationality — perfect  &eedom 
and  equality  of  trade  and  navigation  among  ourselves,  is  con- 
stitutionally secure.  If  it  had  not  been  so,  long  before  this 
time  we  should  have  been  severed,  divided,  antagonistical  and 
weak  nations,  the  fragments  of  oiu  original  UniotL    How  easy 


ia)  5  How.  495.    Ad(«,  i  37.    FadmUirt,  N«.  S3.    S  How.  4 
(t)  CoMt.  Alt  1,  f  a.    Sabd.  1,  3.    Ibid,  f  9.    Sabd  S. 
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it  is  to  perceire  that  our  bannoQy  may  be  iatemipted,  aad 
oui  strength  impaired,  if  each  state  may  adopt  and  enforce 
on  its  half  of  a  river,  its  section  of  a  lake — its  short  stretch 
of  coast — in  its  own  ports  and  harbors,  and  local  wateis,  to 
which  all  the  States  have  a  common  right  of  use — a  system 
of  commercial  and  maritime  law,  repealing  or  conflicting  with 
that  great  system  of  commercial  law  which  is  known  as  the 
Admiralty  sJid  Uarituoe  Law,  and  which  alone  can  secure 
those  equal  State  rights  which  it  was  one  great  object  of  the 
omstitutioQ  to  pTOtect.(a) 
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CHAPTER   XIV. 

The  Maritwne  Law — Maritime  Contraett, 

i  209.  The  maritime  law,  as  has  been  befoie  remarked,  if 
not  the  lav  of  any  particular  country,  but  a  law  common  to  all 
nations  which  are  engaged  lu  maritime  commerce,  and  does  not 
rest  for  its  character  or  authority  on  the  peculiar  institutions  and 
local  customs  of  any  particular  country,  but  consists  of  certain 
principles  of  equity,  and  usages  of  trade,  which  general  conve* 
ntence,  add  a  common  sense  of  justice,  have  established,  to  re- 
gulate the  dealing  and  intercourse  of  merchants  and  marineTS, 
in  matters  relating  to  the  sea,  in  all  the  commercial  countries  of 
the  world,  (a) 

1  210.  The  general  maritime  lav  is  found,  in  its  perfection  of 
reason,  broadly  and  fully  laid  dowa  and  discussed  in  tbe  works 
of  the  celebrated  and  learned  commentators  upon  the  maritime 
codes,  and  of  other  elementary  writers  on  maritime  law,  snch 
as  Selden,  Grotius  Stracha,  Bynkershoek,  Yalin,  Stypmanos, 
LocceniUB,  Casa  Regis,  Emerigon,  Kuricke,  Pothier,  Roccus,  Ua- 
lynes,  Cleirac,  Boucher,  Boulay  Paty,  Pardessus,  Vinmus,  Lu- 
beck,  Targa,  and  many  others,  whose  works  have  been  the 
universally  known,  and  everywhere  conceded  evidence  of  the 
Admiralty  and  maritime  law.(6) 

i  211.  It  would  swell  this  treatise  far  beyond  the  limits  which 
I  intend  to  give  it,  were  I  to  attempt  an  analysis  or  synopsis  of 
those  various  codes  and  commentaries.  It  will  be  sufficient, 
here,  to  remark,  that  none  of  them  adopt  any  rule  at  all  analo- 
gous to  the  modem  English  rule,  as  narrowed  down  by  the 
prohibitions  of  the  King's  Bench.  The  question,  whether  a 
cause  of  action  arose  within  the  limits  of  a  coimty  or  in  a  har- 


(•)Aala,  }41-    Ware,  313.    3  Keitt'i  Con.Sdtdlt  I. 
(t)  I  Bonlmy  Patjr,  96.    3  Kaal'i  Con.  3d  edit.  1  to  91. 
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bor-^-or  waa  firaaded  on  ro  instrumeat  sealed  or  unsealed — or 
made  on  shore  or  on  ship  board — in  a  usual  or  unusual  form — 
appears  aever  to  have  entered  the  minds  of  those  le^lators 
and  joriMs.  They  hare  alvays  looked  solely  to  the  maritime 
nataie  and  character  of  the  transactionB,  which  cannot  de- 
pend upon  any  such  considerations,  and  they  treat  of  all  cases  of 
aerrice,  contract,  tort,  or  accident  relating  to  ships,  shipping  and 
maritime  commerce.(a) 

^  212.  While,  hoveTflr,  the  maritime  lav  regulates  and  eu- 
Ibrees  all  maritime  eostracts,  it  does  not  take  cognizance  of 
agreements  not  in  themBelrea  maritime,  although  they  may  be 
preliminary  to  maritime  contracts,  and  have  a  direct  refeience 
to  them.  Thus,  a  marine  policy  of  insurance  is  a  maritime 
contract ;  but  an  agreement  to  make  a  particular  policy,  has 
been  held  to  be  not  a  ouritime  contract ;  so  that  if  the  agree- 
ment should  be  Tiolated,  and  the  poUcy  should  not  be  made,  or 
being  made,  should  differ  in  important  particulars  from  that 
agreed  upon,  the  Admiralty  vould  not  have  jnrisdictioD  of  a 
suit  for  that  violatioa,  although  it  would  eatertain  a  suit  on  the 
policy  actually  made.  So,  too,  the  building  of  a  ship  is  a  mari- 
time semce,  and  the  btiilding  contiact  is  one  within  the  cogni* 
zance  of  the  Admiralty ;  but  a  mere  undertaking  to  make  a 
boilding  contract  for  a  ship,  or  to  procure  a  person  to  build  a 
ship,  is  not  within  the  jurisdiction  of  the  Admiralty.  It  is  not 
a  maritime  contract.  It  is  not  8Ut)jcct  to  the  regulation  of  the 
maritime  law.  The  distinction  in  many  cases  will,  undoubtedly, 
s^m  shadowy  and  unreal,  still,  in  a  large  class  of  cases,  it  will 
be  readily  perceived,  and  its  importance  fully  appreciated.(i) 

'  i  213.  It  is  not  always  easy  to  determine,  what  is  a  maritime 
contract.  The  dividing  line  between  causes  maritime  and 
not  maritime,  is  not  always  strongly  marked.  It  is  believed 
that  a  sure  guide  in  matters  of  contract,  is  to  be  found  in  the 
nlation  which  the  cause  of  action  has  to  a  ship,  the  great  agent 


(a)SFMd.Laii.M>r.451. 

(»)  S  Gall.  46a    3  Umob,  16.    Diutl^  Pr«a-  43-    *  Mm.  SSa 
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of  maritime  eaterprize,  and  to  these  a  highway  of  commerce. 
The  laoguages  of  those  nations  in  which  the  Admiralty  and 
maritime  jnrisdictioa  has  been  longest  acknowledged,  and 
where  the  system  of  law  which  regulates  maritime  commerce 
has  been  most  studied,  furnish  a  brief  illustratioD  of  the  proper 
compass  of  the  maritime  law,  in  the  ugnificant  descriptive 
names  which  they  gire  to  it  in  the  remaculai  tongue.  Sea 
Laws — Maritime  Law — Lau>  of  Ships  lutd  Shipping — Laws 
of  Naval  TVode  and  Commerce — Droit  Maritime —  Water- 
rtchte — Sdp  reehte — Seip  reehta — Slap  met — Zee  rechien — 
Oiut  Nautico — Leggi  Maritimi—Jua  ]ktariiimi.{a)  Much 
of  which  is  briefly  expressed  in  the  title  of  the  "  Consulate  Agree- 
ments, statutes,  and  good  ordinances,  which  the  ancients  estab- 
lished for  the  cases  of  merchants  and  mariners  and  masters  of 
Te8seU,"{6) 

We  find  no  allusion  to  tides  as  affecting  the  law — no  excep- 
tions of  ports  or  harbors,  or  narrow  seas — or  bodies  of  counties — 
or  contracts  in  unusual  form — or  sealed  or  unsealed,  with  or 
without  a  penalty — made  on  land  or  on  ship  board.  7%«  onfy 
question  is,  whether  the  transaelum  relate  to  ships  and  vestds, 
masters  and  mariners,  as  the  agents  of  commerce,  on  great 
navigable  waters.  "  Tmites  les  affmre*  relative  a  la  naviga- 
tion et  aux  navigateurs  apptUient  au  droit  maritime.''(c) 

^  314.  At  the  hazard  of  unnecessary  repetition,  I  shall  here 
bring  together  further  evidence,  consisting  of  eztiscts  from 
documents  which  have  been  already  referred  to,  and  which  will 
show  the  uniformity  or  similarity  of  language  which  has  hem 
used  on  this  subject  in  different  ages  Emd  countries. 

"  To  hold  conusance  of  pleas,  debts,  bills  of  exchange,  poli- 
ces of  assurance,  accounts,  charter  parties,  contractions,  bills  of 
lading,  and  all  other  contracts,  which  may  any  ways  concern 


{«)  Mart^Tht  BtA;  nmaLimei  a  gnat  riTor.  MmUimwt.—Ot  oi  belinfiiiK 
la  tlM  Sm.  Na^ta.—K  Suloi.  irnaficM.— Bdanglaf  to  (hipa  or  mirinen. 
Nam*  —A  ahip  or  buk ;  u j  TeMal  of  lli«  mi  oi  riTsn,     Nmalit—Btito^ag  to 

■hip*. AlHIWOSTH. 

<()  5  Pud.  II.    Ants,  {  184. 

(«)  3  Pud.  Loii.  Hw.  4S1.    1  Boilir  Faty,  ». 
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iDMieTS  doe  for  freight  of  ships  hired  and  let  to  hire,  moneys 
tent  to  he  paid  heyond  the  seas  at  the  hazard  of  the  lender,  and 
also  of  any  cause,  business,  or  injury  whatsoerer,  had  or  done 
in  or  upon  or  through  the  seas,  or  public  rivers,  or  fresh  water, 
streaois,  harens,  and  places  subject  to  overflowing  whatsoever 
within  the  ebtnng  and  flowing  of  the  sea.''(a) 

"  Also,  toocbiog  all  and  singular  odier  matters  which  c<Hicem 
merchants,  owners  and  proprietors  of  ships,  masters,  shipmen, 
mariners,  and  shipwrights. "(6) 

"  Agreements,  statutes,  and  ordinances,  established  by  the 
ancients  for  the  cases  of  merchants  and  mariners  and  masters 
of  Tessel8."(e) 

"  Laws  of  ships  and  navigators."((f) 

"  Judgments  of  the  sea,  of  masters,  of  mariners,  and  mer- 
chants, and  all  their  doings."(e) 

"Ordinances  that  masters  and  merchants  observe  among 
themselves  in  subjects  of  maritime  law."(/) 

"Water-law, — as  established  by  the  merchants  and  mas- 
ters."Q;-) 

"Directions  for  those  who  pursoe  commerce  and  put  to 
sea-^CA) 

"AJl  business,  civil  and  maritime,  whatsoever,  commenced,  or 
to  be  commenced,  between  merchants,  or  betweea  owners  and 
pro^uietors  of  ships  and  other  vessels,  and  merchants  or  others 
whomsoever,  with  such  owners  and  prophetois  of  ships,  and 
all  other  vessels  what8oever."(ii) 

"To  take  cognizance  of,  and  proceed  in  all  causes,  civil  and 
maritime,  and  in  complaints,  contracts,  debts,  exchanges,  poli- 
cies of  assurance,  accounts,  charter  parties,  agreements,  bills  of 
lading  of  ships,  and  all  matters  and  contracts  which  in  any 
noanner  whatsoever,  relate  to  freight  due  for  ships  hired  and  let 
out,  transport  money,  bottomry,  or  which  are  aflairs  between 
merchants,  or  between  owners  and  proprietors  of  ships  or  other 


(<)  Aate,  $  48.  (/)  Ajrta,  §  189 

(i)  Aola,  i  50.  Ig)  Amtm,  i  IBS. 

(e)  AnU,  i  M.  (*)  AdIb,  i  IAS. 

(<0  5  Fud.  Loix.  Hw.  7,  9.  li)  Aota,  4  1116. 
(<)  Aum,  }  51, 181. 
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▼obmIs  and  mercbanta,  or  oUler  persons  with  owbera  and  pro* 
prietoTS  of  shipa  imd  all  other  resselB."(a) 

It  will  be  observed,  that  these  are  extracts  irom  the  earliest 
and  most  authentic  evidences  of  the  maritime  law  throughout 
the  whole  coast  of  modem  civilizatioD  in  Burope  and  America, 
previous  to  one  houdred  years  ago  ;  and  the  coocorreace  of 
all  these  authorities  cannot  foil  to  show,  that  the  maritime  law 
is,  and  always  has  been,  The  Law  of  Ships  and  Vessels  and 
Naval  Commerce. 
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iSSi^sand  Vestds. 

\  81S.  Ship  is  a  general  term,  and  in  th«  law  is  equivalent  to 
vessel.  It  is  defined,  a  locomolive  machine  adapted  to  tnuu> 
portation  over  rivers,  seas  and  oceans. 

"  Sub  vocahulo  navia  omnia  navigationwn  eoinprehenduniur. 

"Navim  acdpere  debemus  sive  marinam,  sive  _fiwiiatliemt 
sive  in eUiquo stagno Tiaviget"[a) 

4  216.  Whether  the  old  tradition,  that  the  first  idea  of  the 
canoe  was  suggested  by  a  split  reed  fioating  on  the  water  be 
true,  or  whether  the  simple  raft  was  not  the  first  iostniment  of 
maritime  locomotion  and  transportation,  it  is  not  necessary  to 
inquire ;  nor  whether  the  tiny  sail  of  the  nautilus,  or  the  web- 
foot  of  the  water  fowl,  suggested  the  first  means  of  propulsion. 
It  is,  however,  certain  that  ships  and  vessels,  in  all  their  varie- 
ties of  construction,  and  all  their  modes  of  propulsion,  are  but 
the  more  or  less  perfect  combinations  of  the  canoe  and  the  raft, 
the  sail  and  the  paddle,  as  human  ingenuity  and  science  in  ths 
progress  of  civilization  and  art  have  removed  old  difficulties, 
and  suggested  new  expedients,  till  vessels  are  the  most  per- 
fect and  wonderful  productions  of  human  art,  and  in  all  the 
stages  of  their  progress,  from  the  bumble  catamaran  and  balsa  to 
the  majestic  steamer  of  our  day,  tliey  have  been  the  great  agents 
of  exploration  and  trade,  and  the  formidable  instruments  of  in- 
dividual and  national  plunder,  as  well  as  of  defence  and  legiti- 
mate couqiiest.(6) 

}  217.  Q.nestion8  have  sometimes  arisen,  bow  far  siz^  and 


(a)  Malrvw,  193,  Ut.  1  Boolar  Pat  100,101.  1  ^rd.97.  Ene-An-Mt  8hl^ 
(6)Fatconar>*Dio.4rt.N>*alAceIiiUetiii«.  SM.h».ini*ilA,\Ua/tf,W.  n«» 
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capacity,  and  purpose,  and  mode  of  propulsion,  must  caler  into 
the  definitioD  of  a  ship  or  vessel  under  the  maritime  law,  and 
cases  are  fouod  in  the  books  in  which  ships  or  vessels  are  de- 
nied that  character,  because  Uieir  size  was  small  compared  with 
the  more  capacious  constructions  of  modem  times,  and  because 
they  weie  employed  in  the  humble  occupations  of  agricultural 
or  agrestic  commerce.  Those  can  hardly  be  denied  the  cha- 
racter of  ships  and  vessels  which,  in  every  particular,  are  supe- 
Kor  to  the  ships  and  vessels  of  those  countries  and  periods  in 
which  the  great  codes  of  maritime  law  were  promulgated  and 
enforced ;  noi  can  it  make  any  difference  whether  the  vessel  is 
propelled  by  the  wind  or  the  tide,  or  paddles,  or  whether  the  pad- 
dles are  moved  by  steam,  by  animals,  or  by  the  human  arm.(a] 

i218.  Under  the  name  "narw,  ship,"  says  Malyues,  "is  all  kind 
of  shipping  understood,  and  navtgium,  vessel,  is  a  general  word, 
many  times  used  for  any  kind  of  navigation.  So  that  it  is  not 
of  any  moment  to  describe  the  diversity  of  ships,  as  carracks, 
galleons,  galleasses,  galiies,  centauries,  ships  of  war,  fly  boats, 
busses,  and  all  odier  kinds  of  ships  and  vessels."  Each  nation 
has  its  mode  of  construction  and  tigging  and  navigation,  and  its 
kind  of  craft,  but  all  are  ships  and  vessels  which  are.  manned  by 
a  master  and  crew,  and  are  devoted  to  the  purposes  of  transpor- 
tation and  commerce,  whether  in  the  fisheries  or  in  mere  trade* 
A  scow,  a  lighter,  a  ferry-boat,  and  probably  a  raft  or  timber 
ship,  under  certain  circumstances,  would  be  held  to  be  a  ship  or 
vessel,  and  subject  to  the  same  maritime  law  as  other  vessels. 
It  is  not  the  form,  the  construction,  the  rig,  the  equipment,  or 
the  means  of  propulsion  that  esublishes  the  jurisdiction,  but  the 
purpose  and  business  of  the  craft  as  an  instrument  of  naval 
tran8portalion.(&) 

§  219.  The  statutes  of  the  United  States  in  various  cases  refer 


(«)N.Y.  LtwR»p.373.    9  Wh*«t.  1,    Gilp.  525.    4  N.  T.  Lej.  Ol^  MO. 

(t;  It  would  DDt  be  ODiutertirfuiK  to  antar  intn  mom  detuli  of  tba  citrkordiiwly 
divarail;  whioh  exul*  in  tha  w>t«i  craft  of  difiarant  nttkma  ud  of  diSarast  tgf, 
aor  wonld  H  hil  to  ilhMrats  and  entoroe  the  Nmark  in  tha  Kit ;  bat  anek  an  in- 
^rj  wpDld  be  out  efplM*  hwr. 
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to  (he  size  of  ships  and  vessels,  and  it  must  be  held  that  vessels 
of  the  classes  described  as  ships  and  vessels  in  the  statutes  are 
for  the  purposes  of  the  maritime  lav  ships  and  vessels.  By  the 
registry  acts,  all  ships  and  vessels  intended  for  the  foreign  trade, 
"  whether  ship,  brigantine,  scow,  schooner,  sloop,  or  whatever 
else,"(a)  must  be  registered  and  recorded ;  and  among  others  are 
mentioned  vessels  not  exceeding  fifty  tons, 

^  330.  Vessels  engaged  in  the  coasting  trade,  "  on  the  sea  coast 
or  on  a  navigable  river,"  including  ferry  boats,(I<)  as  well  as  alt 
other  vessels,  must  be  enrolled  and  licensed  if  they  be  of  the 
burthen  of  fire  tons  or  upwards  ;(c)  and  they  are  all  uniformly 
spoken  of  in  the  statutes  as  "  ships  and  vessels."  And  some  of 
the  ships  of  Columbus,  in  which  he  traversed  an  unknown  ocean 
on  the  greatest  maritime  enterprize  of  the  world — of  Cortes 
seeking  to  conquer  a  populous  empire — of  the  buccanneers,  the 
terror  of  armed  fleets  and  of  fortified  cities,  were  inferior  in  sizj 
to  the  small  craft  that  carry  on  commerce  on  our  smaller  lakes 
and  rivers.  "  The  first  discoverers  of  America  committed  them- 
selves to  the  unknown  oceaa  in  barks,  one  not  above  fifteen  tons 
— Probisher  in  two  vessels  of  twenty  or  twenty-five  tons— Sir 
Humphrey  Gilbert  in  one  often  tons  only.(rf) 

}  321.  And  vessels  devoted  especially  to  the  humbler  com- 
merce of  agricultural  productions,  or  of  the  homespun  fabrics 
of  the  farm  and  the  mechanics  shop,  are  in  the  same  manner 
to  be  considered  ships  and  vessels,  and  subject  to  the  maritime 
law.  It  can  make  no  difference  in  the  principle,  whether  the 
ship  or  vessel  be  loaded  with  tea  from  Canton,  coffee  from  Bio, 
cotton  from  Mobile,  tobacco  from  Richmond,  fiour  from  Balti- 
more, coal  from  Liverpool  or  Philadelphia,  onions  fromWethers- 
field,  or  with  pork,  poultry,  butter,  cheese,  fruits,  and  other  arti* 
cles  of  produce  from  the  farms  and  villages  between  the  large 


[a)  9  Bior.  Lam  U.  S.  318,  mio.  9. 
(ft)  9  Bior.  Law*  V.  9. 337,  mm.  19, 14. 
(£)  Id.  334,  MC  4,  344,  wo.  96. 
{d)  Quarterly  Review. 
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porta — all  these  ate  the  agricultural  products  of  their  loca- 
lities. And  in  the  same  manaer  silks,  cashmeres,  crapes,  laces, 
and  cloths  from  the  foreign  looms,  and  liquors  from  abroad,  are 
no  more  cargo,  or  merchandize  or  goods,  than  boots  and  shoes, 
home-made  clothes,  cider,  whisky,  wooden  clocks,  shoe  pegs, 
and  other  coarse  articles  of  manufacture,  which  often  fill  the 
sloops  and  schooners  of  the  coasting  trade  of  the  rivers  and 
hays.  They  are  the  manuiactures  of  their  localities,  and  the 
vessels  that  carry  them  are  the  ships  and  vessels  of  the  mari- 
time law,  even  though  they  do  not  make  the  three  years  voya- 
ges of  Solomon  to  Tarshish  for  "  gold  and  silver,  ivory,  aud  apes 
and  peacocks."  The  earlier  as  well  as  the  later  codes  of  mari- 
time law,  expressly  emhrace  the  vessels  employed  in  this  class 
of  commerce,  and  it  is  not  easy  to  see  how  a  doubt  was  ever 
raised  on  the  subject.(a) 

{  222.  A  ship  is  usually  described  as  consisting  of  the  ship, 
her  tackle,  apparel  and  furniture,  and  in  case  of  a  steamer,  her 
engine.  This  includes  the  hull  and  spars,  which  constitute  the 
Bhip— the  rigging,  whicli  constitutes  the  tackle— the  sails,  which 
are  her  apparel — the  anchors,  and  numerous  utensils  for  ships 
use,  which  are  the  furniture.  This  does  not  include  the  boats 
noi  the  ballast.(&) 

§  223.  A  ship  is  always  the  same  ship,  although  the  original 
materials  of  which  it  was  composed  may,  by  successive  repairs 
and  alterations,  have  been  in  the  course  of  lime  entirely  chang- 
ed, and  if  a  ship  be  entirely  taken  to  pieces,  without  the  inten- 
tion of  reconstruction,  should  the  same  materiala  be  reconstructed 
into  a  ship  in  precisely  the  same  manner,  it  would  not  be  the 
same,  but  another  ship.(c) 


(a)  Gllp.  536.    9  Cbroa.  9,  21. 

(63  Sea  Lam,  444.    1  Hif .  134.    1  Molloy,  313. 

(c)  Sw  Urn,  44S-4.    MsljM'i,  123.    1  Booliy  PM7, 109, 104.    lHaL3lS. 
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Setu — Lakes — Rivers. 

i  224.  A  ship  is  none  the  less  or  more  a  ship,  because  she  is 
confined  to  fresh  or  ssit  water,  or  running  or  stagnant  water. 
The  phrases,  the  Sea — the  High  Sea — the  H^h  Seas — are  fr# 
quently  used  in  connection  wirh  the  Admiralty  jurisdiction. 
The  High  Sea — the  .Open  Sea — are  phrases  used  to  distinguish 
the  expanse  and  mass  of  any  great  body  of  water,  bom  its 
margin  oi  coast—its  harbors,  bays,  creeks,  ialets.  High  seas, 
in  the  plural  number,  more  properly  means  the  oceanic  mass  of 
waters,  which  is  composed  of  many  subdivisions  of  seas  and 
oceans.(a) 

f  225.  7^  Sea,  what  is  it  in  the  legal  sense  f  It  means 
when  used  by  a  nation  or  people,  the  laige  navigable  waters  on 
which  that  people  have  intercourse  or  commerce  in  ships  and 
vessels.  On  islands  in  the  ocean,  it  means  the  ocean — in  the 
languages  of  the  South  of  Europe,  it  means  the  Mediterranean — 
on  the  Baltic  Sea,  the  White  Sea — the  Zuyder  Zee — Sea  of 
Geneva — the  Black  Sea— the  Sea  of  Marmora — the  Sea  of 
Azoph — the  Caspian  Sea— the  Sea  of  Aral — the  Red  Sea— the 
Dead  Sea — the  Sea  of  Gallilee,  it  means  the  waters  of  those 
seas  respectively.  In  classic  Latin  and  Greek,  ancient  and 
modem,  and  in  the  vernacular  tongue  of  those  who  dwell  on 
die  shores  of  those  seas,  and  carry  on  commerce  on  their  wa- 
ters, those  waters  are  sea,  and  the  vessels  which  navigate  them 
are  ships.  In  the  107th  Psalm,  the  phrase,  "  those  who  go  down 
to  the  sea  in  ships,"  is  a  strictly  literal  translation  of  the  Greek  of 
the  Septuagint,  and  the  Latin  of  theYuIgate,  and  in  all  these  lan- 
guages, precisely  the  same  words  are  used  for  sea,  and  for  ship  as 
are  used  in  Mark  4,  1,  for  the  little  sea  of  Gallilee,  and  the  ves- 


Co)  S  How.  463.    Daniel  Pn*.  3S. 
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sels  in  the  port  of  Capemaam ;  and  the  same  words  are  in  con- 
stant use  thronghout  the  Scriptarea,  for  all  sorts  of  navigable 
waters  and  navigating  vessels.  Vii^l  uses  mare  for  the  river 
Timavus— and  it  was  in  common  use  by  all  writers  in  latin, 
for  any  large  body  of  navigable  waters,  and  an  adjective  was 
added  to  give  it  a  specific  use.  Mare  inferum — superum — Tyr- 
henum — Tuscum — Adriaticum — lonicum.  Mare  Magnum— 
Hare  Oceani.(a) 

*  \  226.  The  visible  flux  and  reflux  of  the  Tide  is  by  no  means 
necessary  to  constitute  the  sea.  There  are  no  visible  tides  in  the 
Baltic,  the  Mediterranean,  the  Black,  the  Caspian,  tho  Aral,  the 
Marmora,  tbe  Azoph,  the  Dead  Sea,  or  the  Sea  of  Oallilee.  I  say 
visible  tides,  for  if  tbe  tides  be  the'  result  of  the  moon's  attrac- 
tion, then  there  must  be  a  tide  in  all  laige  bodies  of  water,  for 
that  attraction  must  be  universal  and  irresistible — and  although 
not  easily  perceptible  because  of  the  restless  character  of  the 
fluid,  still  a  tideometer  might  be  constructed  with  such  delicate 
arrangements  as  to  show  the  attraction  of  the  moon  with  as 
much  certainty  as  the  heat  in  her  winter  rays  is  measured  by 
delicately  constructed  thermometers.  If  the  jurisdiction  of  a 
court  should  be  made  to  depend  upon  such  a  criterion,  instead 
of  the  character  of  the  controversy,  such  an  instrument,  instead 
of  the  arguments  of  counsel,  would  be  necessary  to  enlighten 
the  court. 

)  £!7.  Tbe  Mediterranean  sea  was  the  great  theatre  of  all 
the  maritime  commercial  enterprize  of  the  early  ages,  of  which 
ve  have  any  knowledge.  No  one  ever  doubted  that  cases  on 
that  sea  were  cases  of  Admiralty  and  maritime  jurisdiction — yet 
there  is  no  tide,  and  always  a  current  running  the  same  way, 
as  regularly  as  in  the  Mississippi— And  the  Baltic,  theWhite,  the 
Black,  and  the  Caspian  seas  have  no  tide,  but,  like  our  inland 
seas,  the  great  western  lakes,  they  have  at  intervals,  longer  or 
shorter,  a  rise  and  iall  of  the  water  whose  cause  is  unknovn. 
They  may  be  the  result  of  atmospheric  pressure — of  tbe  force- 


.(•;  j  How.. 463.    Aim.  Dic'H»r«. 
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■of  winds — of  uncertain  and  variable  inflowing  corrents — and 
they  may  be  the  result  of  the  ocean  tides  that,  by  inegular  and 
obstracted  subtenanean  channels,  manifest  thdr  power  in  irre- 
gular spasmodic  throes.  If  civilization  and  commerce  had  first 
had  their  harbors,  and  built  their  cities  and  their  ships  on  the 
inland  waters  of  the  western  continent,  instead  of  the  eastern, 
then  our  majestic  rivers  and  lakes,  the  inland  waters  of  Ame~ 
rica,  would  have  had  the  glory  of  exhibiting  the  necessity,  and 
establishing  the  principles  of  the  maritime  Law  of  the  world, 
as  they  have  already  been  the  theatre  of  some  of  the  most  bril- 
liant naval  and  maritime  exploits  which  hare  contributed  lo 
our  national  glory.(a) 

i  228.  It  is  not  difficult  to  see  how  the  matter  of  the  tides  has 
risen  to  a  rank  in  relation  to  jurisdiction,  to  which  it  is  not  en- 
•titled.  At  the  first  in  England,  the  rise  and  fall  of  the  tide  was 
spoken  of  only  in  relation  to  the  space  between  high  and  low 
watermark,  in  tide  waters,  which  was  declared  to  be  within  the 
ebb  and  flow  of  the  tide,  and  so  within  the  Admiralty  jurisdic- 
4ion,  when  the  tide  was  in,  but  it  had  no  relation  to  the  general 
question  of  Admiralty  jurisdiction.  "  As  far  as  the  tide  ebbed 
and  flowed,"  meant  as  far  as  high  water  mark  on  ^le  shore,  and 
not  as  far  up  the  stream  as  the  tide  was  perceptible.  It  had  no 
relation  to  tideless  waters.  But  in  England,  daring  the  contests 
with  tlie  Admiralty,  the  common  law  courts,  es  has  been  shown, 
seized  upon  any  thing  for  a  pretext  to  further  their  views,  and  it 
was  easy  to  make  the  flowing  of  the  tide  a  limit  as  well  in  the 
Tiav^ble  rivers  as  on  the  sea  coast.  In  the  general  maritime 
law,  there  is  nothing  that  confines  maritime  transactions  or  the 
maritime  law,  to  tide  waters  or  salt  water.  They  are  limited 
only  to  the  affairs  of  ships  and  vessels,  and  those  who  sail,  or 
own,  or  use,  or  injure  them.(&) 

S  229.  In  Admiralty  and  maritime  torts  and  offences,  which  de- 
pend entirely  upon  locality,  the  ebbing  and  flowing  of  the  tide  has 


(«)  F*Ie«n*i  Die  569-60.    BiUimu'a  JooimI,  6  Am.  leg.  343. 
<fr)TPrt.343.    11  Fat  173.    13  Pat.  73.    9  How.  463.    Anta,  4  71. 
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lieeQ  taken  at  an  arUtmry  limit  to  vfaat  is  calted  die  high  sea; 
and  in  England,  the  common  biw  conrts  have  established  the 
tide  aa  the  test  of  jurisdiction  in  British  waters:  Bat  in  the 
United  States,  even  in  matters  which  depend  npon  locality,  such 
as  seizures,  navigatdlity,  instead  of  tide,  is  made  the  test  The 
Congress  and  the  courts  embrace  within  the  Admiralty  and 
maritime  jurisdictioQ  all  seizures  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  ton8.(a) 

i  230.  There  can  be  nothing  in  the  mere  rise  and  fiill  of  the 
water,  which  can  affect  the  jurisdiction  of  courts,  nor  in  the 
periodicity  of  the  rise  and  fall,  nor  in  the  cause  of  that  rise  and 
fall.  Periodical  inundations  and  freshets  exist  in  most  rivers 
and  lakes,  and  they  are  subject  to  some  curious  laws  which  are 
known,  and  to  many  others,  which  have  hitherto  eludud  disco- 
Tery.  It  is  sufficient  to  say,  that  they  would  form  quite  as  re- 
spectable a  source  of  legal  jurisdiction  and  maritime  law,  as 
any  merely  lunatic  influence. 

i  231.  The  Rivers  are  properly,  and  philosophically  speakingi 
a  part  of  the  sea.  This  fact  of  physical  ge<^rapby  is  not  stated 
for  the  purpose  of  thereby  establishing  a  maritime  jurisdiction 
in  all  or  in  any  rivers.  For  the  purpose  of  this  question,  navi- 
gability is  the  true  test.  The  jurisdiction  does  not  depend  upon 
the  existence  of  tides  or  of  salt,  or  the  absence  of  currents — 
nor  upon  any  of  the  characteristic  points  of  distinction  between 
rivers  and  oceans. 

It  may  seem  fanciftU,  and,  perhaps,  tmprofessional,  to  devote 
even  a  paragraph  or  two  to  such  a  view  of  the  sul^t;  but 
when,  by  a  strict  construction,  a  narrow  and  exclusive  sense 
is  sought  to  be  applied  to  words  of  a  larger  signification,  it  is  not 
always  useless  to  show  that  a  still  more  strict  and  technical 
construction  brings  us  practically  to  the  same  laiger  and  more 
beneficial  signification. 

§  232.  The  earth  is  jnade  up  of  two  great  systems,  if  we  may 
■so  say — the  land  system  and  the  water  system.  "  And  God 
called  the  dry  land  earth,  and  the  gathering  together  of  the  wa> 

(a)  Jad.  Act,  4  9.    Cook.  TiMt  Sd  •dit.  ise,  13>,  3S«,  351. 
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ton  called  he  seas."  The  laod  and  the  \nter  an  each  made 
upof  numerous  sobdiTisions,  bariag  ^neric  and  spscific  charac* 
teristic  dafinitioDB.  They  are,  nevertheleea,  respeotively,  one  in  a 
general  sense.  The  land  is  all  oonnected  together,  ttiough  we 
do  not  sometitDes  see  the  connection.  The  mountain,  the  val* 
ley,  and  the  plain,  exist  as  well  at  the  bottom  of  the  ocean  as 
on  the  risible  dry  gro^und ;  and  capes  and  promontories,  and 
isthmuses  and  peninsulas,  and  islands,  are  but  porticms  of  the 
land.  So  arms,  inlets,  bays,  ports,  riTers,  straits,  and  lakes,  are 
parts  of  the  sea,  as  the  branches  of  the  tree,  or  the  limbs  of  the 
human  body  are  portions  of  the  body.  The  waters  of  our  little  ar- 
chipelago of  New  York,  that  wa  sh  the  shores  of  Long  Island,  Sta* 
ten  Islaud,  New  York  Island,  Bedlow's  Island,  Garemor's  Island, 
Bam  Island,  Randall's  Island,  Blackwell's  Island,  &c.,  thongh 
they  are  all  within  counties  of  the  State  of  New  York,  and  witbia 
the  harbor  of  New  York,  and  are  connected  with  the  ocean  in 
•very  direction  by  straits,  not  more  than  a  pistol  shot  in  width, 
do  not  lose  their  character  as  a  part  of  the  ocean,  because  those 
islands  he  near  each  other,  any  more  than  the  waters  that  sur- 
ronnd  the  West  India  Islands,  or  the  Islands  of  the  Grecian 
archipelago,  cease  to  be  portiooB  of  the  sea,  because  the  Islands 
of  the  sea  Ue  clustered  in  their  bosom.  The  great  ocean  (for, 
in  the  general  sense,  tfiere  is  but  one  ocean,]  is  but  the  great 
central  mass  of  water,  like  the  trunk  of  the  tree.  It  is  the  great 
reservoir  from  which  water  departs  in  vapor,  to  be  condensed 
on  the  land,  and  rolled  back  in  rirers  to  its  original  somce,  the 
ocean.  If  we  could  take,  in  a  pauonunic  view,  tbe  whole  ap- 
parent  aqueous  sjrstem,  we  should  see  that  the  waters  are  all 
one  mass,  apparently,  as  well  as  really,  with  the  exception  of 
here  and  there  a  lake  with  a  subterranean  outle<i  and  a  few 
rivers  that  lose  themselves  in  bibulous  sands.  This  is  the  geo- 
graphical and  philoso|^cal  view  of  this  great  fact  of  the  unity 
of  ^e  waters.  "  The  gathering  together  of  the  waters  called  he 
seas"— Genesis.  If  the  ocean  and  all  its  rivers  and  arms  could 
be  dried,  and  again  filled,  not  by  the  supplies  from  rivers,  but 
by  welling  up  from  its  own  depths,  it  would  present  the  same 
appearance  as  before — tbe  great  rivers  would  be  shorter,  but 
they  would  be  there,  aud  filled  with  the  ocean  brine,  which 
would  send  its  vapors  to  the  land,  and  all  the  old  channels  of 
17 
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the  riven  wonld  be  aguo  filled  with  their  currents,  and  Ae  ne- 
rer  endtQg  ciicolstioii  vould  be  again  in  motion.  It  is  all  one 
masa  of  water,  and  it  woald  be  as  rational  to  say  that  the  pen- 
iosulas,  promontories,  isthmusses,  and  islands  are  no  part  of  the 
land,  BO  far  as  the  Admiralty  is  concerned,  as  that  the  bays, 
creeks,  channels,  inlets,  harbors  and  rivers,  me  no  part  of  the 
sea.  For  piscHcal  purposes,  however,  in  relattfHl  to  the  Admi- 
ralty and  maritime  law,  we  must  be  limited,  not  by  any  strict 
and  technical  limit,  but  by  the  purpose — the  use — the  subject 
matter,  for  the  purposes  of  commerce — and  navigability,  so  far 
as  water  is  concerned,  is,  on  principle,  the  only  test  of  maritime 
jurisdictton.(a) 

}  233.  The  navigable  rivers,  up  to  the  point  of  obstruction  to 
the  navigation,  "  all  naviffabU  rivers  beneath  the  first  bridgee," 
that  is,  so  for  as  they  are  navigable,  even  in  England,  have 
been  held  to  be  within  the  Admiralty  and  maritime  jurisdicticM), 
so  far  as  those  classes  of  cases  are  concerned,  of  which  the 
English  Admiralty  had  jurisdiction,  even  when  arising  on  the 
ocean.  In  the  Vice-Admiralty  Courts  of  the  Colonies,  the  ju- 
risdiction extended  to  "  public  streama,  fresh  waters,  rivers  and 
creeks." 

i  234  The  United  States,  by  the  first  act  of  Congress,  in  relation 
to  the  judiciary  passed  Sept  24, 1789,  declared  that  the  Admiralty 
and  maritime  jurisdiction  extended  to  "all  waters  navigahle 
Jritm  the  sea  by  vessels  often  or  more  tons  burthen" — and  these 
early  a«s  have  been  always  held  to  be  important  contempora- 
neous comtructions  of  the  Constitution.(&) 

§  235.  The  Act  for  the  Government  and  regulation  of  Sea- 
men in  the  Merchant  Service,  passed  July  20th,  1790,  section  6, 
subjects  all  seamen  and  all  ships  and  vessels  "  in  the  merchant 
service,"  (that  is  to  say,  not  in  the  public  naval  service,)  to  the 


(a)  5  How.  463. 

(b)  5  How.  464.     Conk.  Tnftt  3d  ad-  350,  a. 
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jorisdicticni  of  du  Admiralty  in  cases  of  niRriaers  vages,  and 
it  makes  oo  allusioQ  whatever  to  the  sea  or  the  tides.  The  act 
of  July  16,  17^  for  the  relief  of  sick  and  disabled  seamen, 
and  the  act  of  May  3,  1802,  ameadiag  the  same,  expressly 
provide,  that  persons  navigating  coasting  vessels,  iacludiog 
**  every  boat,  raft,  or  flat"  going  down  the  Mississippi,  with  the 
intention  to  proceed  to  New  Orleans,  shall  be  considered  as  Ma- 
men  of  the  United  States. 


i  336.  The  act  "  for  enrolling  and  licensing  ships  or  v 
b>  be  emt^oy^d  in  the  coasting  trade  and  fisheries,  and  for  regu< 
latiDg  the  same,"  passed  Feby.  18, 1793,  and  the  previous  act 
for  registering  and  clearing  vessels,  &c.,  and  the  act  of  March 
2d,  1819,  sapplementary  to  the  acts  concerning  the  coasting 
trade,"  and  the  act  of  May  2d,  1^2,  for  the  collection  of  duties 
on  exports  and  tonnage  in  Florida,  expressly  includes  all  "  the 
navigable  rivers  of  the  United  States." 

i  237.  A  uniform  current  of  decisions  and  of  practice  in 
every  court  of  the  United  States  having  Admiralty  jurisdic- 
tion, from  the  first  establishment  of  the  courts,  have  settled  the 
law,  that  all  cases  arising  under  these  acts,  are  cases  of  Admi- 
ralty and  maritime  jurisdiction.  It  must,  therefore,  be  conceded, 
that  principle  and  practice,  the  law  and  the  reason  of  it,  the 
acts  of  Congress,  and  the  decisions  under  them,  all  concur  in 
declaring  that  navigable  rivers  are  within  the  Admiralty  and 
nuiritime  jurisdiction,  for  certain  purposes  at  least — and  the 
force  of  these  views  seems  to  bo  fully  felt  by  Judge  Woodbury, 
in  his  dissenting  opinioa  m  the  case  of  Wt^ng  v.  Clark, 
where  he  expressly  declares,  that  tlie  maritime  law  of  conti* 
nental  Europe  would  carry  Admiralty  jurisdiction  over  all 
navigable  atreams.(a) 

\  238.  There  is  no  difierence  between  the  Mississippi,  ot  any 
other  navigable  river,  at  its  mouth  and  &r  inland,  or  between 
Ijie  ports  of  CincinoaU,  St  Louis,  Natchez,  Nev  Orleans, 


(a)  Cook.  Tnat  3d  sdit  136,  139,  350,  351.    5  How.  475.    Gilp.  303,S09w 
«H«w.3».   4N.T.I«K.Ob4M. 
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Oeorgetown,  or  the  numerous-  other  ports  od  the  naTignUe 
rivers,  and  other  arms  of  the  sea,  except  the  tides  and  the  cu- 
leDtB,  and  the  salt  If  any  of  these  can  affect  the  jurisdictiDn, 
it  must  be,  not  the  comparatire  strength  of  these  elements,  hnt 
their  absolute  philosophical  existence,  no  matter  how  feeble. 
There  cannot  be  jurisdiction  more  surelf  in  the  fearful  tides  of 
the  Bay  of  Fundy  and  the  Solvay,  than  in  the  gentler  flow  of 
hardly  perceptible  tides — in  a  current  of  one  mile  an  hour  than  in 
one  of  ten — in  the  intense  saltness  of  the  Dead  Sea  and  the  Great 
Salt  Lake,  Uian  in  the  almost  freph  waters  of  the  Baltic  aad 
the  Black  Sea.  Currents  exist  in  a  greater  or  less  degree — and 
chemical  analysiB  detects  saline  particles — and  the  influence  of 
the  Moon's  attraction  must  be  felt— in  all  lai^  bodies  ot 
water. 

^  S39.  The  existence  of  perpetual  currents,  flowing  always 
the  same  way,  has  never  been  held  to  afliect  the  jurisdiction  of 
the  Admiralty.  Under  the  equator,  currents  in  the  Atlantic  are 
ao  violent  that  they  carry  vessels  very  speedily  from  Africa  to 
America,  but  absolutely  prevent  their  return  the  same  way. 
This  current  performs  a  continual  circulation,  setting  out  from 
the  Guinea  coast  in  Africa,  for  example,  thence  crossing  stmight 
over  the  Atlantic  Ocean,  and  so  setting  into  the  Gulf  of  Mexico 
by  the  south  side  of  it,  then  sweeping  around  by  the  bottom  of 
the  Gul^  it  issues  out  by  the  nortfi  side  of  it,  and  thence  takes 
a  direction  north-easterly  along  the  coast  of  North  America,  till 
it  arrives  near  Newfoundland,  when  it  is  turned  by  a  roundly 
motion  backwards  across  the  Atlantic  again  upon  the  coast  of 
Europe,  and  from  thence  southward  again  to  the  coast  of 
Africa,  from  whence  it  set  out.  It  flows  permanently,  and  in 
some  places  at  the  rate  of  five  miles  an  hour.  A  boat  not 
acted  on  by  the  wind,  would  go  from  the  Canaries  to  the  coast 
of  Caraccas  in  thirteen  months ;  in  ten  months  would  make 
the  tour  of  the  Gulf  of  Mexico ;  and  in  forty  or  fifty  days, 
would  go  flrom  Florida  to  the  banks  of  Newfoundland.  It  de- 
positee on  the  coasts  of  Iceland  and  Norway,  trees  and  frattf 
belonging  to  the  torrid  zone ;  and  remains  of  a  vessel  burnt  at 
Jamaica,  were  found  on  the  coast  of  Scotland.  It  is  a  great 
rivet  in  ^e  midst  of  the  Ocean.    Other  permanent  currents,  of 
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eTen  greater  fbrc«  und  regularity,  exist  in  the  Straits  of  Gibral- 
tar, the  Straits  of  Mag^lan,  and  St.  Oeoige's  Channel ;  and 
ttroDg,  constant  currents,  and  variable  and  periodical  currents 
of  great  force,  exist  in  most  of  the  Straits  and  Channels  of  the 
Ocean,  often,  during  their  existence,  entirely  overcoming  the 
tide.(a) 

f  S40.  The  Dardanelles  is  thirty-three  miles  long,  and  varies 
in  vidtb  from  half  a  mile  to  a  mile  and  a  half.  Cocks  are 
heard  crowing  from  the  opposite  shores.  Lord  Byron  swam 
across  it  in  an  hour  and  five  minutes,  swimming  more  than  four 
miles  because  of  the  current,  which  is  so  rapid  that  no  boat  can 
row  directly  across.  It  is  but  a  river  connecting  two  lakes.  In 
ancient  times  it  had  its  commerce  and  its  ships.  More  than 
four  hundred  years  before  the  Christian  era,  it  was  the  scene 
of  the  greatest  naval  battle  and  victory  known  to  ancient  his- 
tory. And,  although  it  can  be  navigated  against  the  current 
only  by  the  force  of  strong,  favorable  winds,  or  by  steam,  in 
modem  times,  it  floats  an  immense  commerce,  and  ships  of  the 
line,  of  the  largest  class,  and  armed  fleets,  pass  through  it  &om 
sea  to  sea.  The  fearful  currents  in  the  Straits  of  Magellan,  are 
known  to  all  navigators.  The  great  American  rivers,  those  of 
a  few  furlongs  width,  aud  those  of  many  leagues  wide,  pour 
down  their  majestic  torrents  with  such  force  that  their  turbid 
waters  are  carried  to  an  immense  distance  into  the  Ocean. 
They  are  rivers  there  as  much  as  in  the  land.  When  steam 
shall  have  wrought  out  its  destiny,  and  spread  the  triumphs  of 
its  great  revolution  throughout  the  world,  these  cunents  will  be 
of  no  account  whatever  in  navigation. 

§  241.  It  is  univenally  conceded  that  the  general  principles 
of  law  must  be  applied  to  new  kinds  of  properly,  as  they  spring 
into  existence  in  the  progress  of  society  according  to  their  nature 
and  incidents,  and  the  common  sense  of  the  community.  In 
the  early  periods  of  maritime  commerce,  when  the  oar  was  the 
great  agent  of  propulsion,  vessels  were  entirely  unlike  ttiose  of 


{a)  falo.  113,  Art  Cnmnta.    BnoTa  An.  Art  Cnmuto. 
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modem  times — and  each  nation  and  period  haa  had  its  pecnliai 
agents  of  commerce  and  navigation  adapted  to  its  ovn  wants 
and  its  own  'waters,  and  the  names  and  descriptions  of  ships 
and  vessels  are  without  number.  Under  the  class  of  mariners 
in  the  armed  ship  are  embraced  the  officers  and  privates  of  a 
little  army.  In  the  whale  ship,  the  sealing  vessel — the  codfish- 
ing  and  herring  fishing  vessel — -the  lumber  vessel — the  freight- 
ing vessel — the  passenger  vessel — there  are  other  functions 
betides  these  of  mere  navigation,  and  they  are  performed  by 
men  who  know  nothing  of  seamanship — and  in  the  great  in- 
Tendon  of  modem  times,  the  steamboat,  an  entirely  new  set  of 
operatLves,  are  employed,  yet  at  all  times  and  in  all  countries, 
all  the  persons  who  have  been  necessarily  or  properly  employed 
in  a  vessel  as  co-labourers  to  the  great  purpose  of  the  voyage 
hare,  by  the  law,  been  clothed  with  the  legal  rights  of  mariners — 
no  matter  what  might  be  their  sex,  character,  station  or  pro- 
fession.(a) 

i  242.  This  has  been  because  the  maritime  law  does' not 
stick  in  the  bark  of  a  literal  and  tecboicat  construction,  but 
looks  at  its  rales  with  a  liberal  and  rational  regard  to  the  sub- 
ject matter — to  the  substance  and  not  to  the  form.  Shall  it  not 
do  so  in  relation  to  the  waters,  u  well  as  the  agents  of  com- 
merce and  the  principles  of  law — shall  the  great  inland  waters 
of  the  American  Continent  be  denied,  the  privileges  which  uni- 
form judicial  decision  and  immemorial  usage,  have  always 
allowed  to  those  of  Eiuope,  as  soon  as  discovery  found  them 
and  commerce  penetrated  them  ?  Should  modem  science,  art 
and  adventure  succeed  in  carrying  profitable  commerce  through 
all  parts  of  the  frozen  zones,  and  carry  our  ships  to  the  very  poles 
of  die  nurth  and  the  south,  would  that  commerce  be  denied  the 
benefits  of  the  maritime  law  and  its  judicial  jurisdiction,  because 
there  are  no  tides  at  the  polar  centres?  No  more  can  we  on 
principle  deny  the  same  benefits  to  the  great  waters  which  the 
discovery  of  Columbus,  in  process  of  time  opened  to  a  com- 
merce out-valuing  that  of  all  antiquity.  What  is  to  be  the 
commerce  of  American  rivers,  when  those  of  thousands  of 


(a)  SO  W«Bd.  R«p.  64a     Falooa.  Die.  word,  N»al  Arehitwtnn.    Gilp.  505, 
934.    CM.  te.  Mw.  Lit.  3. 
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milea  in  length — like  the  shorter  onea  of  the  older  settlements — 
shall  have  their  shores  covered  with  busy  commercial  cities, 
theii  rapid  feeders  with  manu&cturing  towns,  and  their  valleys 
with  farms,  and  shall  bear  on  their  currents  the  merchandize, 
manu&ctures  and  agricultural  products  of  what  is  now  an 
tmbroken  wilderness.  The  maritime  law  will  be  just  as  appro- 
priate and  just  and  necessary  to  their  wants  as  to  those  of  the 
old  world,  and  ratiotial,  sound,  legal  construction  cannot  fail  to 
give  the  benefit  of  it  to  them  as  it  has  to  the  old  world. 

i  243.  The  whole  maritime  commerce  of  the  world  at  the 
lime  of  the  earlier  and  most  unirersally  acknowledged  codes 
was  not  equal  to  the  present  maritime  commerce  of  the  Ameri- 
can lakes  and  rivers.  In  1846  (it  has  increased  incalculably 
since,)  the  American  registered,  enrolled  and  licensed  tonnage 
of  the  lakes  was  106,386  tons,  worth  six  million  of  dollars ;  the 
number  of  clearances  and  entries,  15,846 ;  and  the  amount 
of  imports  and  exports,  $3,861,088 ;  the  number  of  mariners  was 
6972.  The  river  tonnage  at  the  same  period  waa  249,000  tons, 
employing  26,000  men,  and  carrying  on  a  commerce  a  little 
short  of  $20,000,000.  The  line  of  lake  coast  is  about  6000  miles 
in  extent,  2000  of  which  is  on  the  coast  of  a  first  rate  power 
foreign  to  the  United  States,  and  of  the  remaining  3000  miles  of 
Jake  coast,  and  of  the  17,000  miles  of  navigable  rivers,  almost 
the  whole  lies  at  the  same  time  in  two  or  more  States  of  om; 
Union,  which  in  all  matters,  independent  of  the  National  Con- 
stitution are  foreign  to  each  other.(a) 

(a)  [From  lA<  Albany  Evnivg  Jeanul,  April,  1S49.]  hKntna  of  Sii  Ccu>r 
or  TBB  Uitmii  Statu. — The  wft  oowt  of  lbs  United  State*,  •coordiDf  M  ■  racant 
report  of  the  luid  office,  ii  6ie  thoDMod  one  hnodnd  mad  twanty  miln,  lacladiof 
the  AtUntie,  Gmlt  mnd  Pacific,  oi  ■  "  ahon  line  "  following  tlie  iiragnlariliaa  of  th* 
ahota  and  na  ialanda,  acootding  to  an  aatlmata  of  the  anparintandent  of  tha  ooaat 
aarre;  af  33,0G3  milae. 
From  the  northern  timila  of  the  Unitsd  Etatea  to  the  Cape  af  Florida 

on  the  Allantio  ocean, 1,900  milea. 

From  tlia  Cape  of  Florida  to  the  month  of  tb*  Bio  Grand*  on  the  Golf 

of  Hexlco,  1,600    " 

FVem  the  honndaij  point  ona  leafiw  aonlh  of  the  port  of  San  Diego 

on  the  Pacific,  along  the  eoaatofOregonand  tha  Btraita  of  Fooa  to 

the  bonndaT;  point  49  deg.  north  tatitade, 1,630     " 

Making  together  tha  Itngth  of  as*  ooaal  on  the  Atlaotio,  Gulf  and 

Paoifio, 5,190     - 
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i  S44.  On  Lakes  Champlain,  Ontario,  and  Erie,  the  United 
States  bad  more  than  forty  armed  vessels,  from  small  cmft  of 
one  gau,  up  to  "tall  admirals"  of  more  than  one  hundred 
guns, — were   they  not  Ships  and  Vessels?     On  those  waters 


Or  ■  *■  ihara  lia« "  laUowiif  tha  Ur^tiliihiM  of  lbs  ihora  and  mk 
iiluida,  iDooidiDg  to  an  Mtiinataafthemiparinteiidant  ottb*  coMt 
■Diref,  of 33,063  mils*. 

The  Biifiila  Ctmmerdal  at  April,  1619,  coaUin*  ■  full  lirt  af  all  the  iMppiiig 

upon  th*  Northeis  and  Wnicm  Lah**,  with  tbe  lounafa  of  Bach.    Tbo  toUl 
nnnibei  of  oaeb,  and  tha  valaMion,  ia  aa  foUowa : 

JV«au.                                                   NumbtT.  VoImUmk. 

Eleaniera 95  S3<3^>(KX> 

Fropeltera,                        .            ■            .45  950,000 

Sail  VoMb,                     .                        .774  7,666,000 


Total,  .914  Cll>e98,000 

Tm  ComiEacui.  Muini  or  tbi  Uhttid  Statu. — Tha  following  aatonidung 

atatbliei  ara  fioai  the  nport  of  the  Secrstaiy  of  the  Treanty,  af  the  cominardal 

natifftUon  ef  tha  Unitad  Stataa  fhi  the  laat  fiical  yasr. 

Tha  axtraordliuy  Mmmenial  ptogrea  of  our  coonlr;  b  ahown  in  the  fbllowtef 

table  of  tha  anm  total  of  odt  UiUBge,  with  the  moteaae  per  eeal,  for  fhv  daoimal 

1618,  1,335,384  tone;  1828, 1,741,391  ion*,  43paieeiit;  1836, 1,995,639  tout, 
15  per  cent ;  1846,  3,154,051  tona,  56  per  cent. 

In  tbirtj  yeaiB  the  tonnage  of  the  United  Statea  haa  iocreaaed  IGO  per  eeul, 
upon  what  U  waa  la  1616. 

Tbe  fiiat  «i  Stataa,  in  point  of  diip  bnildiag,  are  praaanted  in  tbeir  eidar,  m 

Maine,  89,974  toDi ;  New  York,  68,434  tona;  HawachoaetU,  39^66  Una; 
PemiajlTania,  99,638  tona ;  Har;laod,  17,460  Una  ;  Ohio,  13,656  tona. 

The  fallowing  facta  ai^iear  from  the  report  : 

One  third  of  tha  ehip-btiildJlig  of  PennajlTania  la  In  tha  WMt-^,00O  lOM  ti 
New  York  ahip  bnildlng  ia  on  tha  lakee. 

Tha  Stoto  of  Ohio,  an  enthel;  inland  Stota,  fa  the  aizth  in  potnt  of  abip  bnilding. 

Tbe  Stota  of  Ohio  bnllda  aa  mnoh  tannage  in  Teaele  aa  all  the  Btatee  and  porta 
tiom  Cheaapeaha  Bay  to  the  Bio  Grande. 

Ohio  boilda  doDblo  aa  macli  aa  Virginia,  North  Carolina,  Sonlh  Caitiina  and 
Florida. 

Tha  following  ia  a  riew  of  tbe  Amerioon  tonnage  af  the  lake*,  aa  enterad  in  tba 
dSerent  marine  dtitricla : 

Lake  Champlain,  4,745  tODa;  Lak«  Ontario,  33,800  tona,  Lake  Erie,  II5,M0 
tone  ;  Lake  Michigan,  10,483  tone— Total,  164,997. 

The  tonnage  of  the  weatvn  ri* en,  (exclaaire  of  New  Orieana,)  ia : 

I-iltdHugh,  30,970  tona ;  Whaelin(,  9,660  ten* ;  CtaoiaiiaU,  S1,3S0  tona ;  Lonii- 
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Perry  and  McDonough  ioimortaUzed  themBelves,  Were  they 
not  Naval  Heroes? — and  their  brave  tars,  were  they  not  Mari- 
ners? Dill  they  not  take  Prizes?  Like  the  modem  ocean, 
those  lakes  and  rivers  are  nor  navigated  by  vessels  of  every 
size  and  description,  from  vessels  of  fifteen  hundred  tons  bm- 
tiien,  down  to  the  smallest  commercial  craft — clearing  at  custom 
houses  a  thousand  miles  from  the  ocean  for  all  the  ports  of  the 
States,  and  for  foreign  ports  at  the  ends  of  the  earth  ;  and  they 
pass  from  one  State  jurisdiction  to  another,  back  and  forth, 
hundreds  of  times  on  a  voyage  from  New  Orleans  to  SL  Louis. 
They  transport  miUiona  of  passengers  bound  &om  State  to 
State,  and  from  one  nation  to  another,  on  the  great  errands  of 
^e  infinitely  diversified  commerce  of  about  ten  millions  of 
people  on  the  shores  of  those  waters — and  they  are  freighted 
with  but  the  first  fruits  from  fields  scattered  here  and  there  on 
the  borders  of  a  domain  yet  to  be  cultivated,  reaching  across 
seventeen  d^;ree8  of  latitude  and  sixty  degrees  of  longitude, 
and  of  whose  future  yearly  productions  and  maritime  com- 
merce, the  human  mind  can  form  no  adequate  idea.(a) 

f  246.  Id  all  the  arrangements  of  this  lake  and  river  com- 
merce, there  is  nothing  to  distinguish  it  £rom  the  other  maritims 


vine,  8,833  traa;  St.  Loaia,  36^19  toua;  NMhtiD*.  3,445  Iom;   Vkkttmrg,  SM 
toM— ToUl,  108,197. 

Ths  t'itbi  tonnage  antSMd  at  New  Orlwni  ii  ilmort  aqnal  to  Dm  wbda  of  tlw 
abova,  making  a  total  of  tlmMt  900,000  tana  of  abip  tonnaga  on  Ui*  waaterm 

American  AlmuM. 

(a)  5  Howaid,  497. 

[PVaat  tU  Nob  Yart  Exfnu,  July,  1849.]  "  MoirmBU,  Jul;  9.^Iii  mb- 
voetioQ  wilfa  the  aUlamsnla  of  my  laat  lettsi  on  tba  Nafiiation  of  the  St.  Law 
ranee,  I  ma;  mention  that  we  ban  bad  in  port  dwAag  Iba  week  tbiee  Amarioan 
■ckeonaiB,  dnwiof  ufht  feet  water,  with  fall  cargoet,  ditect  from  OIuo,  whleh 
will  return  with  oargoca  of  aalt,  end  I  ent  the  following  from  the  arrCvala  m  the 


■• '  The  propeller  Weetem  Miliar,  from  Toronto,  to  Haaara.  OiUeqiiea  A  Co., 

•nivad  hen  oa  Wedneeday  etraiog.    Her  c«rgo  oonaiata  of  3900  baiiela  of  donr, 

73  do.  oatmeal,  73  do.  oonuneal,  30  do.  pot  buloy,  3199  biiabel» wheal,  55  bamala, 

^t  peea,  48  kaga  hvttei.  19  balM  wool,  and  3  vufce  btmi.    II  wUl  be  aeen,  en 

18 
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eommeice  of  the  world.  There  is  not  a  contract,  or  a  wrong, 
not  a  want,  a  right,  or  a  duty,  not  a  constrwilion,  or  a  contri- 
vance, a  utensil,  a  material,  or  a  supply,  nor  an  agent  of  com- 
merce, animate  or  inanimate,  that  is  met  with  on  the  widest, 
the  stormiest,  and  the  saltest  ocean,  that  has  not  its  double  oa 
those  mighty  rivers  and  takes ;  and  the  same  rules  of  law  are 
to  be  applied  to  the  controversies  that  spring  up  there.  A 
aalvage,  an  average,  a  bottomry,  a  case  of  wages,  of  freight,  of 
pilotage,  of  wharfage,  on  Lake  Erie,  the  Mississippi,  or  the  8t. 
Lawrence,  ere  as  clearly  cases  of  Admiralty  and  Maritime  ju- 
risdiction, and  as  much  subject  to  the  Admiralty  and  Maritime 
law,  as  similar  cases  in  the  Black  Sea  or  the  Baltic,  the  Straits 
aC  Magellan,  the  Dardanelles,  or  Long  Island  Sound.  Their 
nature  is  the  same  every  where—they  are  maritime  every 
wliere.((i)  If  the  Admiral  of  ancient  times  existed  here,  with  the 
jurisdiction  and  functions  of  his  palmiest  days,  it  would  be 
DOW,  as  it  was  then,  in  the  local  waters  alone — where  his  own 
nation  claimed  exclusive  jurisdiction — in  our  close  seas,  our 
harbors,  lakes  and  rivers,  or  over  our  own  vessels,  that  hia 
power  and  prerogative  would  be  felt  in  the  Admiralty  law. 

ft  246.  The  Congress  in  1845,  passed  "An  Act  extending 
the  jurisdiction  of  the  District  Courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting  the  same."  It  is  in 
these  words : 


r«r«reiice  to  our  &d*erliaing  eolamni,  tbM  Ui*  WMlam  BUlar  will  Iutb  again  Ik 
ToronUi  ti>-iiiamiw  at  noon  ' 

"  Thii  Ten«l  ia  a  piopcltaT  which  inakM  the  pBM*gs  back  from  QtMbeo  Is 
Mootreal,  180  mils*,  agaiBit  tba  oumat,  in  Iweuty-Taar  hann.  Sbaiaboiltta 
pua  Iha  Welland  Canal,  and  may  onueqnanllT  naTigita  frealj  tram  Cbicagv  t« 
Quebco.  Tba  cargo  aboT*  staled  u  equal  to  350Q  barrels,  or  mora  than  the  are- 
rage  cargoea  of  the  brig>  and  achoonan  which  clear  from  good  Northein  porta  (m 
tlM  Golf  of  Mexico,  the  Weat  ladiea,  or  the  Epaaiah  Maio." 

[From  Iht  Hea  York  Triiunt,  Oelabtr.  l&iS]  ■•  MaBTKiu,0«L  9,  1849  — 
A  bark  baa  jual  loft  Chicago  oo  ila  way  to  Calironiia,  b;  Uie  Si.  Lawreace.  frhe 
baa  filty-threa  pataeDgefs  ttom  the  Weat,  bat  will  tako  her  cargo  fram  Quebec 
Special  penniasioQ  waa  gifen  to  Ihia  veaveL  Neat  leMioa  of  Failiainant  wiU 
throw  the  St.  Lawrence  open  to  all  veaaels." 

(s)  I  Doag.  Mich.  R.  154.    6  Ohio  K.  71. 
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"  Be  it  enacted  by  the  Senate  and  House  of  Representativet 
of  the  Vnitei  Statea  of  America  in  Congress  assembled,  That 
the  District  Courts  of  Ihe  Uaited  States  shall  have,  possess,  and 
exercise,  (he  same  jarisdiction  in  matters  of  contract  and  tott, 
arising  in,  upon,  or  conoenvng,  steamboats  and  other  vessels  of 
twenty  tons  burden  and  upvards,  enrolled  and  licensed  for  the 
coasting  trade,  and  At  the  time  employed  in  business  of  com- 
merce and  navigation  between  ports  and  places  in  different 
States  aod  Territories  upon  the  lakes  and  navigable  waters 
connecting  said  lakes,  as  is  now  possessed  and  exercised  by  ^e 
said  courts  in  cases  of  the  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  upon  the  high  seas,  or 
tide  waters,  within  the  Admiralty  and  Maritime  jurisdiction  of 
the  United  States  ;  and  in  all  suits  brought  in  such  courts  in  all 
such  matters  of  contract  or  tort,  the  remedies,  and  (he  forms  of 
process,  and  the  modes  of  proceeding,  shall  be  the  same  as  are 
or  may  be  used  by  such  courts  in  cases  of  Admiralty  and  Mari- 
time jurisdiction ;  and  the  maritime  law  of  the  Ualted  States, 
so  far  as  the  same  is  or  may  be  applicable  thereto,  shall  consti- 
tute the  rule  of  decision  in  such  suits,  in  the  same  manner,  and 
to  the  same  extent,  and  with  the  same  equities,  as  it  now  does 
in  cases  of  Admiralty  and  Maritime  jurisdiction ;  saving,  how- 
ever, to  the  parties  tba  right  of  trial  by  jury  of  all  bets  put  in 
issue  in  such  suits,  where  either  party  shall  require  it ;  and 
saving  also  to  the  parties  the  right  of  a  concurrent  remedy  at 
the  common  law,  where  it  is  competent  to  give  it,  and  any  con- 
carrent  remedy  which  may  be  given  by  the  State  laws,  where 
such  steamer  or  other  vessel  is  employed  in  such  business  of 
commerce  and  navigation. 

"  Approved,  February  26,  16i5."{a) 

i  247,  This  act  has  been  considered  as  extending  the  Admi- 
ralty jurisdiction  to  the  internal  waters  mentioned  in  the  act — 
and,  in  that  point  of  view,  its  constitutionality  has  been  doubted. 
And  it  is  undoubtedly  true,  that  if  the  language  of  the  Ck>n8ii- 
tution  "  All  cases  of  Admiralty  and  Maritime  jurisdiction," 


(■}  AoU  of  IMS,  5  Si^  at  Luge,  TJG. 
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does  not  embrace  cases  arising  on  the  navigable  rivers  and 
kUces,  then  no  act  of  Congress  could  make  such  cases  Admiralty 
or  Maritime  cases  ;  for  no  principle  is  better  settled,  than  that 
the  Congress  cannot  extend  any  mote  than  they  can  destroy  a 
proTision  of  the  Constitution.  If,  boverer,  under  any  of  the 
clauses  of  the  Constitution  the  federal  government  has  the 
power  to  regulate  such  cases,  then  it  is  equally  clear,  that  the 
judicial  determination  of  such  cases  may  be  conferred  on  such 
courts  of  the  Union,  and  the  proceedings  in  them  may  be  regu- 
lated in  sush  manner  as  the  Congress  liiay  determine.(a) 

i  248.  The  power  « to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States,  and  with  the  Indian 
tribes." 

"  To  constitute  tribunals  inferior  to  the  Supreme  Court — ^to 
define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations." 

"  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  government  of  the 
United  States,"  together  with  the  judicial  power,  are  amply  suf- 
ficient to  authorize  the  Congress  to  pass  any  laws  which  they 
may  deem  salutary  in  relation  to  the  jurisdiction  and  mode  of 
trial  of  any  cases  of  aquatic  commerce  on  the  great  navigable 
rivers  and  lakes.(&) 

S  249.  The  phraseolc^y  of  the  act  of  1846,  seems  to  indi- 
cate, that  at  the  time  of  its  passage,  the  Congress  were  impres- 
sed with  the  importance  of  extending  the  beneficial  course  of 
^Admiralty  proceedings  to  such  cases,  but  were  somewhat  doubt- 
ful of  their  power  to  consider  them  as  cases  of  Admiralty  juris- 
diction. The  remark  of  Mr.  Webster,  the  most  profound  expo- 
sitor of  the  Ctmstitution,  after  Chief  Justice  Marshall,  on  the 
subject  of  this  act,  seems  to  be  true : — "The  only  objection  to 
this  necessary-law,  seems  to  be  that  Congress,  in  passing  it, was 


(«)  Conk.  Ad.  Jyr.  mi  Pna  i. 
(i]  G  How.  399. 
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shivering  and  trembliDg  ander  the  apprehensioD  of  what  might 
he  the  ultimate  consequence  of  the  decision  of  this  court  in  the 
caae  of  the  Thomas  Jefferson.  It  pitched  the  power  upon  a  wrong 
location.  Its  proper  home  was  in  the  Admiralty  and  maridme 
grant,  as  in  all  reason  and  in  the  common  sense  of  all  mankind, 
out  of  England,  Admiralty  and  maritime  jurisdiction  ought  to 
extend,  and  does  extend  to  all  navigable  waters,  fre^  w 
salt."(o) 

i  250.  So  far  as  the  cases  embraced  in  the  purview  of  the  act, 
are  coacemed,  it  would  hardly  be  doubted  that  the  Congress 
might  givQ  jurisdiction  of  them  to  the  Courts  of  the  United 
States,  and  that  being  so,  the  process  and  proceedings  are  en- 
tirely under  the  control  of  the  national  Legislature.  It  cannot 
be  doubted,  that  the  Congress  might  provide,  that  in  all  suits  in 
the  Courts  of  the  United  States,  the  remedies  and  the  forms  of 
process,  and  the  modes  of  proceeding,  shall  be  the  same  as  are 
or  may  be  used  in  cases  of  Admiralty  and  maritime  jurisdicdon, 
saving  to  the  parties  the  right  of  trial  by  jury,  in  the  cases  pro- 
vided by  the  Constitution — and  as  has  been  before  remarked,  the 
trial  by  jury  might  be  made  compulsory  iu  all  Admiralty  cases, 
if  it  were  expedient. 

When,  therefore,  the  Congress  enacts  that,  in  certain  classes 
of  cases  over  which  they  have  jurisdiction,  the  District  Courts 
shall  exercise  the  same  jurisdiction — according  to  the  same 
forms  of  process,  and  modes  of  proceeding — and  apply  the 
same  rules  of  law  as  in  cases  of  Admiralty  and  maritime  juris- 
diction, it  is  entirely  immaterial  whether  those  classes  of  cases 
be  really  Admiralty  cases  or  not,  according  to  any  received  de- 
finition. For  all  practical  purposes  of  law  and  justice,  they  are 
Admiralty  cases,  even  if  they  should  arise  in  the  depths  of  the 
mountain  forests. 

i  251.  This  act,  it  will  be  observed,  as  to  subject  matter,  em> 
braces  all  matters  of  contract  and  tort  arintiff  in,  upon,  or  con- 
neming  ateamboata  or  other  vessels.    As  to  the  kind  of  water 


(•)Inrra,4SU.    6Hoir.3T8.    5  How.  475.    3Dil.S9T. 
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cnft,  it  embraces  ateamboatt  and  othtr  veiadt,  aorolled  and  li- 
censed Sai  the  coasting  trade — as  to  the  size  of  the  vessels,  it 
embraces  vessels  of  Uotnty  tona  burden  and  upwards — as  to 
the  biuinesa  in  'vhich  the  vesaek  are  employed,  it  must  be  the 
business  of  (wnmeree  and  namgation  betwam  ports  and  places 
in  different  atate*  and  tenitoriea—KaA.  as  to  the  locality,  it  must 
be  upon  the  lakea  and  the  navigable  teatera  eonne^ing  aaid 
lakes. 

i  252.  It  does  not  embrace  the  great  navigable  rivers  which 
do  not  connect  the  lakes.  Thus,  while  it  embraces  the  Niagara 
river,  it  does  not  embrace  the  Missisuppi — a  distinction  for 
which  it  is  difficult  to  perceive  the  cause.  The  commerce  of 
the  rivers  is  quite  as  important  as  that  of  the  lakes,  and  if  an 
act  of  Congress  be  necessary  for  the  purpose,  it  is  to  be  hoped 
that  the  navigable  rivers  may  soon  have  the  benefit  of  a  similar 
eiiactmeQt.((i) 

i  233.  In  the  case  of  the  Thomas  Jefferson,  10  Wheat  428, 
the  Supreme  Court  held  that  the  Admiralty  had  not^jurisdiction 
in  a  case  of  seaman's  wages,  earned  on  the  Ohio,  Mississippi, 
and  Missouri  rivers,  the  whole  voyage  being  above  tide  water. 
The  case  does  not  appear  to  have  been  argued,  and  Judge 
Story,  in  delivering  the  opmioa  of  the  Court,  adverted  to  the 
old  «Hitroversy  between  the  English  coorts,  and  because  the 
English  Admiralty  did  not  claim  jurisdiction  except  in  tide  wa- 
ters— this,  he  says,  is  the  prescribed  limit  which  it  was  sot  at 
liberty  to  transcend — aeemed  to  suppose  that  the  jurisdiction 
could  not  exist  here.  Neither  the  English  Admiralty  nor  com- 
mon law  courts  in  those  days,  so  far  as  I  have  been  able  to  dis- 
cover, ever  adverted  to  the  point,  except  to  claim  jurisdiction 
below  the  first  bridges  in  all  navigable  rivers.  He  puts  his 
opinion  on  the  prescribed  limit  which  the  English  Admiralty 
was  not  at  liberty  to  transcend.  He  says,  "  In  the  great  stnig- 
giles  between  the  courts  of  common  law  and  the  Admiralty,  the 
latter  never  attempted  to  assert  any  jurisdiction  except  over  ma- 


(a)  Abu,  i  346, 347,  948,  349. 
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rttime  contracts.  Iq  raapact  to  contracts  for  the  hire  of  seamen, 
the  Admiralty  nerer  pretended  to  claim,  nor  could  it  rightfully 
exercise,  any  jurisdictitai  except  in  cases  where  the  service  was 
substantially  performed  or  to  bo  performed  upon  the  sea,  or 
upon  waters  within  the  ebb  and  flow  of  the  tide.  This  is  the 
prescribed  limit  which  it  was  not  at  liberty  to  transcend." 
Thus  placing  his  decisitm  on  what  he  supposes  to  be  purely 
English  ground,  yet  without  citing  any  authority  to  show  that 
the  question,  in  the  form  in  which  be  pies«its  it,  had  erer  been 
mooted  in  that  country.  The  English  Admiralty  had  certainly 
all  along  claimed  jurisdiction  in  all  navigable  rivers  below  the 
first  bridges,  that  ia,  up  to  the  point  of  obstruction — and  above 
the  bridges,  I  know  of  no  evidmce  that  a  case  ever  arose,  or 
that  there  were  then  any  shij»  or  maritime  commerce  in  which 
they  coold  arise.(a) 

^  2S4.  The  Supreme  Court  had,  before  that  time,  decided,  as 
they  have  since,  that  the  jurisdiction,  in  case  of  contracts,  does 
not  depend  on  place,  but  on  the  nature  of  the  transaction — and 
also  that,  BO  far  as  place  was  concerned,  waters  navigable  from 
the  sea,  by  vessels  of  only  ten  tons  burthen,  are  by  Uie  statute, 
sec,  9,  within  the  Admiralty  jurisdiction.  The  criticism  of  the 
learned  judge  of  the  language  of  that  statute  and  the  Seaman's 
Act,  seems  to  want  his  usual  reflection.  The  clause  in  the  first 
act  is  sppareully  declaratory,  and  the  clause  inserted  to  pre- 
clude a  doubt,  "  all  civil  causes  <^  Admiralty  and  maritime  ju- 
risdiction, including  all  seizuieE^  under  laws  of  import,  naviga- 
tion, or  trade  of  the  United  States,  when  the  seizures  are  made 
OQ  waters  which  are  navigable  from  the  sea,  by  vessels  of  tea 
or  more  tons  burthen,  within  their  respective  districts  as  well  aa 
upon  the  high  seas."  By  the  simple  force  of  that  language,  all 
auch  cases,  as  well  on  the  lakes  and  rivers  as  on  the  high  seas, 
have  been  tmiformly  held  to  be  within  the  Adnuralty  jurisdic- 
tion, and  to  be  civil  causes,  triable  by  the  court  witbout  a  jury ; 
so  the  Seaman's  Act  of  1790,  in  its  title,  embraces,  all  sea- 
men "  in  the  merchant  service,"  its  language  is,  "  every  seaman 

(a)  10  WhaBt.  438.    6  Cond.  R.  173.    Danhp'i  Frae.  3S. 
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or  mariner"^"  any  seaman  or  mariner" — "  every  ahip  or  veeseP 
— "any  ship  or  vessel" — without  any  allusion  to  the  tides — ■ 
mere  navigability  seems  to  be  all  that  is  necessary,  and  that  ie 
left  to  be  inferred  &om  the  fact,  that  the  service  is  on  board  a 
ship  or  Te38el.(a) 

^  255.  Notwithstanding  this  case  of  the  Thomas  Jefferson,  at 
a  later  period,  the  Supreme  Court  held  a  different  doctrine. 
They  could  not  faU  to  be  embarrassed  by  the  narrow  rule  then 
adopted  on  merely  English  grounds,  for  it  would  exclude  the 
Mississippi  river  and  the  port  of  Nev  Orleans,  a  port  thronged 
with  the  lai^est  ships,  and  carrying  on  a  wider  and  more  ex- 
tensive maritime  commerce  than  most  of  the  ports  of  the  world. 
At  that  port  the  water  is  fresh  and  free  iVom  tide,  but  it  would 
shock  the  legal  sense  of  every  lawyer  to  exclude  it  fiom  the 
Admiralty  and  maritime  jurisdiction ;  and  the  Supreme  Court, 
accordingly,  held  in  the  case  of  Peyroux  v.  Howard,  and  Waring 
V.  Clarke,  and  it  is  now  well  settled  that  it  is  within  the  Admi- 
ralty jurisdiction,  although  there  is  no  ebb  or  flow,  and  its  cur- 
rent always  runs  outwards,  like  the  Mediterranean,  and  its 
waters  are  fresh.  The  court,  however,  do  homage  to  the 
English  rule,  and  place  their  decision  on  the  ground,  that 
the  river  is  influenced  by  the  tide,  and  shows  a  sort  of 
irregular  swell,  which  must  be  caused  by  the  tide.  The 
learned  judge,  who  delivered  the  opinion  of  the  court,  says 
that  "so  far  as  Admiralty  jurisdictioD  depends  upon  locali- 
ty, it  is  bounded  by  the  ebb  and  flow  of  the  tide."  But 
in  matters  of  contract,  it  does  not  depend  upon  locality,  but 
upon  subject  matter,  as  has  been  repeatedly  decided,  and  is  well 
Bettled.(&) 

i  266.  On  principle,  it  clearly  cannot  be  the  moon's  attrac- 
tion, the  presence  or  absence  of  the  tide,  which  determines 


(■)  5  How.  441.  6  How.  S44.  Conk.  TruL  9d  odit.  ISG,  139,  350,  »1. 
1  FbL  394. 

(k)  Ants,  4  355.  7  P«t  »4.  S  How.  441.  Ibid.  497-8.  7  Pet  343.  5  How. 
4iL    Gilp.S91 
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the  jurisdiction — nor  upon  the  periodical  rise  and  fait  of  the 
wateT.(a) — Nor  the  presence  or  absence  of  saline  particles  in 
the  water.(i) — Nor  the  presence  or  absence  of  a  cunent  in 
the  water. — Nor  the  size  or  character  of  the  outlet,  stream,  or 
straight  by  which  the  lake  or  sea  is  connected  with  a  larger 
body,  or  with  the  ocean.(c) — Nor  that  tha  water  be  an  inland  ba- 
sin, land  locked  or  land  surrounded  sea  or  lake.((2) — Nor  that 
the  water  be  a  river.(f  }~~Nor  upon  place  or  locality  in  matters 
of  contract,  but  on  the  subject  matter.(/) — Nor  upon  its  being 
in  a  harbCH-,  or  port,  or  body  of  a  county.(g-) — Nor  upon 
the  question,  whether  the  common  law  has  provided  a  remedy 
or  not  for  similar  cases.(A) — Nor  upon  the  question,  whether  the 
local  municipal  laws  and  officers  can  be  resorted  to.(i) — Nor 
upon  any  British  Btatule.(^') 

It  can  depend  upon  nothing  in  matters  of  contract,  but  the 
subject  matter,  the  nature  and  character  of  the  controversy.  If 
that  be  connected  with  ships  and  shipping — commerce  and 
navigation — the  Admiralty  has  jurisdiction,  olherwise  not. 
"  Toutes  les  affairs  relatives  i  la  commerce  et  navigation  et 
auz  navigatems  appartient  au  droit  maritime."(A:) 


(a)  Aats,  $  33G,  tl  iq.  (/)  Infta,  ^  961.   5  How.  441. 

(1)  Ants,  i  93B, «(  $tq.  (g)  Ante,  $  163, 333.    5  Bow.  4 

(e)  Ants,  {  340,  347.  (k)  Ante,  4  905.    5  Bow.  459. 

(di  Ante,  i  336,  337.  (■)  Aota,  {  306. 

(>}  Ante,  f  340.  (j)  Ante,  f  14,  lit),  161. 

(i)  3  PardeMU  Loix  Har.  451. 
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CHAPTER    XVII. 

7%e  Question  eotaidered  on  Authority, 

i  2S7.  The  foregoing  bistorical,  l^al,  judicial  uid  constitn- 
Uonal  consideiBtitmB,  while  they  exhibit  tfie  ample  jurisdiction 
of  the  maritime  lav,  establish  also  the  rule,  that  the  law  of  jnria- 
dictioQ  of  the  English  High  Court  of  Admiralty,  as  acknow- 
ledged and  restrained  by  the  common  law  courts  of  England,  at 
the  time  of  the  American  ReroTution,  and  since,  is  not  the  lav 
of  the  jurisdiction  of  the  American  Admiralty ;  and  that  the  de- 
cisions of  the  King's  Bench  and  Common  Pleas  in  England,  re- 
straining the  Admiralty  jurisdiction,  are  of  no  authority  here. 

i  256.  The  same  rule  is  established,  by  a  weight  of  authority 
in  this  country,  which  would  hare  rendered  the  present  treatise 
unnecessary,  were  it  not  true,  that  while  the  general  rule  has 
been  fortified  by  repeated  decisions,  in  every  court  of  the  United 
States,  and  in  every  period  of  our  judicial  history,  a  laige  num- 
ber «f  cases  have  also  been  decided  on  principles  which  can  be 
maintained  only  on  the  authority  of  the  narrower  English  rule ; 
and  this  conflict  of  decisions  has  subjected  the  general  rule  to 
renewed  attack  and  investigation,  as  new  cases  arise,  apparently 
in  the  hope  of  esiabiishing  new  exceptions,  if  not  of  destroying 
the  rule  altogether,  and  confining  ihe  American  Admiralty  to 
the  modem  Engtish  ltmit8.(a) 

§  259.  It  is,  however,  true,  that  the  more  important  the  case 


(o)  1  Pain.  673.  Wmn,  91,  153.  5  How.  441.  6  Id.  344.  D.rie^  R.  93. 
Whila  Ibem  ihMta  ais  puiing  tbrongh  lbs  pran,  a  leMiii]  volmna  of  the  itd- 
lou  ot  Jadi^  W«n  of  ihe  Maina  Diauict,  npsrled  by  Mr.  Edvard  H.  DaTtaa,  haa 
baon  tMnad  from  the  praaa.  I  invita  4ltantion  to  tho  iiitareatmg  nota  ooiaiDCiifliDr 
on  pa{a  93,  in  which  Ihe  juriidiction  of  tha  Amerimn  Adminlt; '»  placed  ob  ila 
Ima  gmiiDd*,  in  a  maoDei  cTarj  wa;  worthy  of  tbf  dirtinfoiabad  jnriat  who  baa  M 
lang  baan  an  ornamfot  to  the  Adinlrally  banch. 
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presented,  and  the  greater  the  ability  with  wbich  the  qaeation  of 
jarisdictioQ  baa  been  argued  at  the  bar,  and  the  mora  carefully 
aiid  learnedly  has  it  been  examined  by  the  bench,  the  more 
atiiely  haa  the  jurisdiction  of  the  Admiralty  been  sustained  in 
that  large  and  beneficial  extent  which  alone  makes  it  a  valuable 
portion  of  the  national  jurisdiction.  It  is  also  true,  that  opinions 
have  been  pronounced  in  h.vot  of  the  narrow  English  rule, 
which  seem  to  ba  written  in  a  spirit  somewhat  characteristic  of 
Westminster  Hall,  in  the  days  of  Lord  Coke,  and  whi^di  seem 
to  treat  die  question  as  one  of  mere  mtmicipal  importance,  rather 
than  as  one  of  national  intere8t.(a)  * 

{260.  From  the  case  of  the  Betsey,  in  179i,  and  La  T«n- 
ffeance,  in  1796,  down  to  the  case  of  W<mnff  r.  Clarke,  in  1817, 
and  the  case  of  The  New  Jersey  Steam  Navigation  Co.  v.  Tha 
Merchants  Bank,  in  1818,  the  Supreme  Court  hare  uniibmily 
held  the  same  general  principles  on  this  subject.  Many  of  the 
judges  who  presided  in  that  tribunal  during  its  earlier  existence, 
and  a  lai^  portion  of  the  Congress  that  established  our  judicial 
system,  had  been  members  of  the  convention  which  ibrmed  the 
Constitution,  and  were  thus  well  fitted  to  judge  of  the  proper 
force  of  its  language.  While  we  cannot  but  admit  that  those 
members  of  the  court  who  have  dissented  in  a  few  instances 
frcHtt  the  opinion  of  the  court,  have  been  worthy  of  distinguished 
honor  for  the  learning  and  ability  which  made  them  ornaments 
of  the  court,  it  is  no  disparagement  of  them  to  say,  that  those 
who  have  been  first  and  always  in  the  majority,  embrace  those 
immortal  jurists,  whose  judicial  career  has  shed  the  most  lustre 
upon  the  nation.  And  the  existence  of  three  or  four  dissenting 
opinions  in  sixty  years,  in  which  the  whole  argument  on  the 
other  Bide  has  been  presented  in  the  strongest  light  by  judges 
of  the  most  distinguished  ability,  after  solemn  argument,  instead 
of  throwing  doubt  upon  the  repeated  decisions  of  the  court,  is, 
in  truth,  strong  evidence  in  support  of  the  soundness  of  the  prin- 
ciples which  have  prevaiLed.(&) 

(a)  8  Bow.  344,  389.    5  Id.  441.    Wbk,  91. 

(t)SDmL6.  lUd.  897.  4  Wheal.  438.  5  How.  441.  6  Id.' 344.  1  IM.  4(6. 
Wan,  149.  SOal.  SSa  1  BraekenborouKh  R.  380.  3  Sumn.S.  1ST.  7  FHwi, 
334.    II  Id.  ITS.    1314  73. 
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S  361.  It  has  tbus  been  unifoimly  held : 

1.  That  the  grant  in  the  Constitutios,  extending  the  judicial 
power  to  all  cases  of  Admiralty  and  maritime  juriBdiction,  is  nei- 
ther to  be  limited  to,  nor  to  be  interpreted  by,  what  were  cases 
of  admiralty  and  maritime  jurisdiction  in  England,  -whea  the 
Constitution  was  adopted.  This  rule,  alone,  considered  in  its 
proper  force  and  effect,  sweeps  away  the  foundation  of  every  ob- 
jection that  has  been  made  to  the  general  jurisdiction  of  the 
American  Admiralty. 

2.  Another  rule,  equally  well  settled,  tumishea  as  complete 
an  answer  to  those  objections.  It  has  been  always  held,  that 
the  American  Admiralty  has  a  general  maritime  jurisdiction, 
embracing  all  maritime  causes  of  action,  as  well  iu  matters  of 
contract  as  in  matters  of  tort  That  in  matters  of  tort  the  juris- 
diction depends  upon  the  locality,  and  embraces  all  damages 
and  injuries  upon  the  sea.  That  in  matters  of  contract,  the 
jurisdiction  depends  upon  the  subject  matter — the  nature  of  the 
contract — and  embraces  all  transactions  and  proceedings  relative 
to  naval  commerce  and  navigation. 

These  rules  have  teen  so  often  laid  down,  and  so  unifwmly 
held  as  general  principles,  that  they  must  be  considered  as  per- 
fectly settled.  Other  less  general  rules,  equally  at  war  with  the 
English  decisions,  have  been  fully  established  in  our  courts. 

3.  That  the  right  of  trial  by  jury  does  affect  the  question  of 
the  maritime  jurisdiction. 

4.  The  jurisdiction  is  not  affected  by  the  question,  whether 
the  courts  of  common  law  have  jurisdiction  in  like  cases,  or 
whether  the  matter  may  have  arisen  within  a  port  or  harbor,  or 
county  of  a  state. 

5.  That  the  American  Admiralty  has  jurisdiction  of  all  cases 
of  maritime  lien.(<j) 

^  262.  Who  can  faill  to  perceive,  that  these  principles  and 
rules  cover  the  whole  subject.  Considered  in  their  proper  light, 
and  applied  only  in  their  necessary  extent,  they  furnish  a  suffi- 
cient guide  in  settling  all  questions  of  jurisdiction  in  Admiralty 


(a)  Vide  CUM  cHed  under  i  SCO. 
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and  maritime  cases.  For,  fjrom  them,  follows  inevitably,  an- 
ottier  general  principle,  clearly  stated  by  Du  Ponceau.  "In 
cases  of  Admiralty  and  maritime  jurisdiction,  a  general  autho- 
rity is  given  to  the  courts  of  the  United  States,  to  administer  in 
all  cases  that  particular  body  of  laws  known  as  the  Admiralty 
and  maritime  laws."  If  English  lav  does  not  bind  us,  nor  En- 
glish decisions  furnish  us  a  guide,  where  can  we  look  but  to  the 
general  maritime  law,  for  the  definition  and  classification  of 
cases  of  Admiralty  and  maritime  jurtsdiction.(a] 

i  263.  It  has  been  already  remarked,  that  the  true  test  of  a 
maritime  contract  is  to  be  found  in  its  relation  to  a  ship  or  ves- 
sel, the  great  agent  of  maritime  enterprise— a  test,  at  the  same 
time  simple,  obvious,  and  easily  applied.  And  I  now  propose, 
in  closing  this  portion  of  this  work,  briefly  to  notice  in  detail  the 
most  niuneious  classes  of  maritime  causes,  in  connection  with 
the  decided  cases  and  other  authorities.  To  those  who  look  at 
the  sulject  in  the  lig^t  of  sound  l^al  science,  and  examine  its 
principles  with  a  careful  analysis  of  the  substance,  rather  than 
of  words  and  forms,  it  cannot  &il  to  be  apparent,  that  the  classes 
and  cases  now  to  be  noticed  shed  a  light  upon  the  whole  subject, 
by  which  any  other  case  may  be  easily  referred  to  its  proper  class. 

The  great  characteristic  relations  of  maritime  law  are  distri* 
buted  by  Pardessus  in  a  manner,  at  the  same  time  brief,  simple, 
intelligible,  and  comprehensive,  in  his  work  on  commercial  law, 
as  follow8.(a) 

"  The  transactions  embraced  in  maritime  commerce  may  be 
classified  in  a  simple  and  intelligible  order.  Vessels,  the  only 
means  by  which  navigation  is  carried  on,  cannot  exist  except  as 
the  property  ot  some  one,  and  all  that  concerns  the  vessels  them- 
selves, and  every  thing  relating  to  the  means  of  acquiring  title 
to  them,  constitates  the  first  class. 

"  The  management  of  the  vessel  is  intrusted  to  a  leader,  usu- 
ally known  tmder  the  name  of  captain,  and  from  this  title  and 
character  are  derived  his  rights  and  duties. 

"  The  captain,  and  those  who  labor  in  the  service  of  the  ves- 


(■)  DapoocMa  on  JnrU.  9.  (»}  1  Pud.  Droit  Com.  HI. 
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sels,  in  stadoos  more  oi  less  subordinate,  contract  engagements 
in  which  the  general  principles  of  the  hiring  of  services,  are  sub- 
jected to  important  modifications  and  extensions. 

"  Those  to  whom  the  vessels  belong  do  not  always  employ 
them  for  their  own  personal  use.  They  grant  to  others  the  right 
to  transport  goods  in  them,  or  they  undertake,  themselves,  to 
make  the  transportation,  Hence,  necessarily,  arise  rules  in  re- 
lation to  such  engagements,  and  the  appUcation  of  the  general 
principles  which  affect  the  responsibility  of  those  engaged  in 
transportation,  and  the  necessary  relations  between  the  co-freight- 
ers in  certain  circumstances. 

"The  accidents  to  which  navigation  is  exposed  may  occasion 
losses  or  sacrifices,  known  under  the  generic  name  of  averages 
— and  shipwrecks,  in  which  it  is  necrasary  to  provide  for  sal- 
rage, 

"  Maritime  commerce  being,  in  its  nature,  exposed  to  damages 
of  every  kind,  speculators  come  to  the  aid  of  owners  of  ships 
and  cargoes,  and  undertalm  to  repair  the  losses  which  they  suffer. 
This  is  the  object  of  the  contract  of  insurance. 

"Maritime  expeditions,  UHnetimes  giving  rise  to  unforseen 
need  of  funds,  which  it  is  not  always  easy  to  procure  by  simple 
loans,  and  for  the  pa3rment  of  which  other  security  cannot  be 
given,  than  the  objects  themsehres,  on  which  the  advances  are 
made,  men  have  felt  the  need  and  acknowledged  the  advantages 
of  associating  the  lender  in  the  risks  of  navigation,  so  that 
the  chance  of  loss  may  be  compensated  by  the  hope  of  a  lai^er 
interest  than  his  capital  would  produce  in  the  commerce  of  tfie 
land,  and  this  has  given  rise  to  the  contract  of  bottomry. 

"Maritime  business  is  not  confined  solely  to  voyages  and 
transportation  of  persons  or  merchandise ;  die  fisheries  are  an 
important  branch  of  it,  subject  to  special  regulations,  dictated  by 
national  and  commercial  interests." 

i  364.  The  first  man  who  applies  his  service  to  making  a 
ship  available  for  the  great  purposes  to  which  she  is  designed 
as  a  maritime  agent,  is  the  builder.  He  brings  to  the  constmc- 
tion,  skill,  labor  and  capital,  and  incorporates  all  of  them,  in  a 
greater  or  less  degree,  into  the  fabric.  Without  his  aid  she  would 
perform  none  of  her  appropriate  functions,  for  she  could  not 
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exist  This  service  is  eminent!/  maritiine,  although  it  be  all  per- 
formed on  land.  It  would  be  aone  the  lass  so  if  much  of  it 
consisted  in  fitting  and  hewing  the  timber  for  her  in  their 
natiTe  forests,  provided  the  labor  was  performed  with  a  direct 
Tiflw  to  her  construction.  In  the  same  manner  if  he  supply 
capital  (o  purchase  that  which  is  ioteoded  to  enter  and  enters 
into  her  constraction,  and  if  he  furnish  neither  labor,  nor  ma< 
terials,  nor  money,  but  gives  simply  the  skill  which  plans  and 
directs,  or  the  care  which  superintends  the  labor  of  others  in 
bet  construction,  he  siill  performs  a  maritime  service,  although 
he  may  never  have  been,  even  for  an  instant,  on  the  water. 
The  building  contract  is  a  maritime  contract,  whether  it  be 
verbal  or  written,  express  or  implied — "  all  matters  that  concern 
owners  and  proprietors  of  ships,  as  such,  and  shipwrights,  are 
within  the  admiralty  juri9diction."(a) 

i  266.  The  builder  may  sue  the  owners  in  peraonatn  in  the 
Admiralty,  to  recover  whatever  is  due  to  him  for  his  aervices 
in  the  construction  of  the  vessel,  or  for  violations  of  the  build- 
ing contract ;  and  he  has  also  a  lien  or  privilege  against  the 
ship  herself,  which  may  be  enforced  in  the  Admiralty.  The 
building  contract  being  maritime,  it  is  evident  that  the  owner 
may  sue  the  builder  in  the  Admiralty,  for  violations  of  the 
ctMitnict  The  distinction  between  maritime  contracts  and 
agreements  leading  to  or  preliminary  to  maritime  contracts  has 
been  adverted  to,  and  must  not  be  lost  sight  of.(A) 

§  266.  The  ship,  aa  has  bem  remarked,  consists  of  the  hull 
and  spars — the  supplying  her  with  tackle,  apparel,  furniture  and 
boats  to  fit  her  for  sea,  although  often  included  in  the  builders 
contract,  is  nevertheless  the  appropriate  work  of  other  claases  of 
men,  such  as  sail  makers,  riggers,  chandlers,  boat  builders,  all 
of  whom  when  called  in  to  contribute  in  their  appropriate 
departments  to  the  cMupletion  of  the  ship,  her  tackle,  apparel, 


<•)  Gilp.  K.  473,  S3S.     Dm».  B.  1S9.     AnK,  4  60,  9S,  lOS,  151.    GoM. 
49. 
(6)  A>ta,  4  919. 
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&«.,  perfonn  maritime  service  of  the  same  natura  as  that  at 
the  builder,  and  equall3r  cogaizaUe  in  the  Admiralty  .(a) 

§  267.  Next  aAer  the  builder  of  the  ship  the  material  man 
applies  his  serrices  to  making  her  arailable  for  the  greet  pnr- 
p(»8  for  which  she  is  created.  Those  are  called  material  men 
who,  at  tbe  time  of  the  building  of  a  vessel,  or  during  her  sub- 
sequent  existence  as  a  vessel,  supply  her  at  the  express  or  im- 
plied request  of  the  master  or  owner  with  necessary  materials 
to  build,  fit,  outfit,  furnish  or  repair  her.  Those  who  thus 
furnish  her  with  what  is  necessary  to  enable  her  to  navigate 
the  sea,  and  to  pursue  her  voyage  in  safety,  and  to  perform  hei 
appropriate  functiooe,  have  a  maritime  demand  against  tha 
master  if  he  ordei  them,  and  against  the  owner,  and  they  have 
also  a  lien  or  privilege  upon  the  ship  herself,  her  tackle,  apparel 
and  fiuniture,  unless  the  dealings  of  the  parties  show  that  an 
exclusive  persoaal  credit  was  given  to  the  master  or  owners. 
Their  demaads  are  as  strictly  maritime  as  that  of  the  ship 
builder,  and  sometimes  even  more  so,  in  one  sense,  inasmuch 
as  they  are  supphed  to  a  vessel  afloat,  while  much  of  the 
builders  service  is  carried  on  ashore,  and  derives  its  maritime 
character  only  from  its  purpose  and  destinatioQ.(fr) 

{  268.  In  the  same  manuOT,  many  others  who  supply  the 
wants  of  a  vessel  may,  by  analc^,  come  under  the  head  of 
material  men.  Necessaries  for  a  vessel,  are  not  merely  those 
things  which  are  physically  material  and  absolutely  necessaty 
to  her  existence  or  preservation,  which  are  incorporated  with 
her,  or  used  on  board  of  her,  but  also  those  which  a  careful  and 
provident  owner  would  provide  to  enable  her  to  perform  well 
the  functions  which,  as  a  maritime  agent,  she  is  destined  to 
perform.  Whatever  is  fit  and  proper  at  the  time  for  the  service 
in  which  the  vessel  is  engaged.  This  may  include  money, 
labor  and  skill,  personal  services  as  well  as  goods,  soliciting, 


(■)AiU,f  171,306. 

(ft)  Edw.  Ad.  Jdt.  4  Wi^  457.    4  Wlie«t  43a     1  Sum.  73.    1   Ptin.  690. 
7Bip.334.    Ante,  4  50,  95, 106, 151. 
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piocnrfng,  and  bimiga  crew — seekiDg  and  aecuring  or  anpplyiiig 
a  ca^,  paueogers  or  freight,  a  charter — factorage  or  brokn^ 
age  for  doing  her  business — towing,  or  otherwise  removing  her — 
bare  all  been  held  to  be  maritiine  contracts ;  and  they  are  all 
in  the  nature  of  materials — they  are  supplies  of  her  wants.  It 
is  the  preamit,  apparent  want  of  the  vessel,  not  the  character  of 
the  thing  supfdied,  which  makes  it  a  necessary.  Thus  anchors 
and  cables  are,  in  the  general  sense,  necessaries ;  but  if  the 
vessel  is  fully  supplied  with  them,  anodier  anchor  or  cable  is 
not  necessary.  If  it  be  not  furnished  to  supply  a-waut  of  the 
vessel,  it  cannot  properly  be  called  materials  or  stipplie8.(a) 

1 269.  The  English  Admiralty  has,  for  a  long  course  of  years, 
been  pnAibited  the  ezerciso  of  this  jurisdiction.  But  it  is  per- 
fectly well  settled  in  this  country,  that  contracts  of  this  sort  are 
maritime  contracts,  and  may  be  enforced  in  the  Admiralty.  It 
was  first  decided  in  the  Supreme  Court,  in  the  case  ot  the 
Gato'ai  Smith,  in  which  Judge  Story,  delivering  the  opinion 
of  the  court,  says,  "No  doubt  is  entertained  by  this  court,  that 
the  Admiralty  rightfully  possesses  a  general  jurisdiction  in  cases 
of  material  men ;  and  if  this  had  been  a  suit  in  personam, 
Aere  would  not  have  been  any  hesitation  in  sustaining  the 
jurisdiction  of  the  court." 

And  the  same  principle  has  also  been  acknowledged  and 
decided  in  numerous  other  case8.(6) 

^  270.  Wbemever  the  debt  for  materials,  &c.,  is  by  law,  no 
matter  what  law,  or  by  contract,  a  lien  on  the  vessel,  then  the 


(«)  Edw.  Ad.  Jar.  113.    1  W.  Boh  968,  U6. 

la  Ifae  eu*  of  Laiu  j.  The  Brig  Pntidewt,  witar  Mtki  wen  h«ld  to  b*  iiHtta- 
riak,  bat  Tina^ar  not  Ths  riMon  of  Uiia  di^inetian  it  not  grnn,  and  the  oannaal 
mired  the  claim  for  Tiaepr.  miers  waa  pinbablf  a  naaon  which  ths  rapint 
doM  BOt  ftalei  laamiidi  aa  nnepr  la  a  anttmuy  arliela  of  ihlp  ttona,  aid  ia,  by 
law,  a  part  of  the  dbt;  ratiena.     4  WMb.  457.    Aet  of  Uanh  3d,  1601,  f  3. 

(i)  4  WhMt.  43&  a  GaL  396.  S  Story,  176.  Ware,  4TT.  S  Pat  67S.  4 
Maa.  380.  7  Pet  334.  4  Coad.  496.  GilpiD,  477,  MO.  1  Snm.  73.  1  PaJne,  690. 
9  Wheat.  409;    13IUd.61L    4Wa>b.453.    8  Sob.  388.    1  Rag.  Ad.  R.  390. 
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ressel  may  be  proceeded  agaiost  in  rem  ;  and  in  all  cases  Ote 
cootractiDg  parties  may  be  proceeded  against  in  pern>Ram.(a) 

i  271.  By  the  civil  law,  those  who  built,  repaired,  or  supplied 
a  ship,  had  a  privilege  or  lien  upon  the  ship  herself,  for  the 
amount  of  the  debt  thus  cootracted  in  creating  her,  or  in  keeping 
up  ber  existence  and  usefulness ;  and  the  same  principle  is 
incorporated  into  all  the  codes  of  maritime  law,  and  is  a  well 
settled  rule  of  the  general  maritime  law,  and,  as  such,  was 
acted  oa  by  the  English  Admiralty  for  centuries,  till  it  was 
overthiown  in  the  time  of  Charles  II.  by  the  courts  of  common 
law,  which  acknowledge  no  such  privilege  or  lien,  and  only 
recognize  the  common  law  Hen  of  the  mechanic,  who,  by  virtue 
of  his  possession,  and  not  otherwise,  is  allowed  a  lien.  The 
maritime  lien  is  not  accompanied  by  possession,  and  does  not, 
in  any  manner,  spring  from  possession.  It  is  a  sort  of  proprie- 
tary interest,  springing  Irom  the  nature  of  llie  transaction,  and 
the  beneficial  service  rendered  to  the  ship,  the  great  agent  of 
maritime  commerce,  and  it  follows  ber  for  a  longer  or  shorter 
period,  into  whosesoever  bands  she  may  go.(&) 

i  273.  The  civil  law  and  the  general  maritime  law,  and  the 
particular  maritime  codes,  witbout  exception,  extend  tbis  lien 
or  privilege  to  all  ships  and  vessels  without  any  distinction 
between  foreign  and  domestic  ships.  Indeed,  it  is  not  easy  to 
see  how  any  di&erence  can  exist  in  principle — if  one  is  a  ship 
9r  vessel,  so  is  the  other — if  one  is  a  maritime  contract,  so  must 
lie  the  other — and  the  same  law,  and  the  same  reason,  which 
gives  a  lien  m  the  one  case,  gives  it  in  the  other.  It  is  for 
service,  labor,  materials  and  supplies,  furnished  to  the  ship,  and 
in  some  sort  made  a  part  of  her,  for  her  benefit,  that  the  lien 
attaches  to  her— still,  the  Supreme  Court  of  the  United  States, 
in  the  case  of  the  General  Smith,  made  a  broad  distinction, 


W  4  WbMt  438. 

ti)  Dig.  43,  5.  e.  Id.  134.  1  H*f'  Ad.  3S0,  3S5.  3  Id.  136.  Ed*.  Jnrii.  9S 
to  109.  1  aol.  Ab.  5M.  Cro.  C.r.  396.  1  Vmtj,  154.  3  Show.  338.  Abh 
an  Ship,  143, 149,  ».    I  Sum.  73,  Bt. 
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and  declared  that,  unless  the  local  lav  of  the  particular  State, 
where  the  supplies,  &c.,  are  furaished,  gires  a  lien,  there  is  no 
lien  in  the  case  of  domestic  vessels.  Since  that  case,  numerous 
other  cases  have  repeated  and  enforced  this  distinction ;  and  it 
is  now  so  well  settled,  as  practically-  to  constitute  a  part  of  the 
law  of  the  American  Admiralty.  It  is,  however,  believed,  that 
whenever  the  question  shall  come  before  the  Supreme  Court 
and  be  fuUy  considered  by  that  Court,  after  argument,  the  dis- 
tinction between  fore^n  and  domestic  vessels  will  be  found  to 
be  no  part  of  the  law  of  the  Admiralty.  The  mere  residence  of 
the  owner  would  seem  to  have  even  less  relation  to  maritime 
subject  mattej-,  than  the  pretexts  of  the  time  of  Lord  Coke.  It 
is  believed,  that  the  decisions  of  the  English  Common  Law 
Courts  insensibly  influenced  the  decision  of  the  Supreme  Court, 
although  the  ground  upon  which  the  Court  puts  the  decision, 
is  by  no  means  the  English  ground.  The  Court  seems  to  say 
that  liens  on  domestic  ships,  are  subject  to  the  local  law  of  the 
place  where  the  ship  belongs.  It  has  not  always  been  held, 
that  the  local  legislatures  have  the  power  to  repeal  or  modify 
the  prorisions  of  the  general  maritime  law.  The  contrary  has 
been  held  by  Judge  Story,(a)  They  have  undoubtedly  the 
power  to  declare  what  shall  be  the  law  of  their  own  tribunals 
between  their  own  citizens,  hut  it  is  not  so  clear  that  they  are 
authorized  to  declare  what  shall  be  the  law  of  the  United 
States,  in  cases  of  Admiralty  and  Maritime  jurisdiction  in  the 
Courts  of  the  United  States.(6) 

§  273.  Indeed  it  may  be  gravely  questioned  whether  the 
States,  as  such,  hare  any  ships  and  vessels;  and  whethfr  all 
ar6  not  ships  and  vessels  of  the  United  States,  and  all  American 
vessels  domestic  vessels.  The  port  where  the  vessel  belongs 
has  no  necessary  reference  to  State  or  other  limits.  It  is  the 
place  where  the  owner  resides.  And,  on  the  other  hand,  if  an 
American  vessel  is,  in  all  cases,  to  be  considered  as  belonging 


(a)  3  story  C  C.  It,  456. 

(i)  Duxu*  R.20.    Ibid.  Tl.    Ibid.  199.    4  Whaat  43&    5  Uow.  475,491, 
405.    T  Pet  334.    3  Wuh.  313. 
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to  the  particular  State  where  the  owner  resides,  and  the  ptHia 
aE  auch,  are  porta  of  the  United  States,  aod  the  Stales  have  no 
Admiralty  and  Maritime  jurisdiction — ^then,  bo  far  as  that  juri»- 
diction  is  concerned,  au  American  vessel  in  a  port  of  the  United 
States  may  be  said  to  be  Iq  a  foreign  port ;  "  foreign,"  in  this 
regard,  meaning  simply  another  independent  sorereigoty,  h»v< 
ing  its  own  peculiar  laws,  administered  in  its  own  way,  by  its 
own  judicial  8ystem.(a) 

{  274  Ships  and  vessels  being  usually  owned  in  shares  by 
several  persons,  who  are  not  otherwise  partners,  it  is  evident 
that  often  disaensiona  may  arise  between  the  owners  as  to  the 
employment  of  the  ship.  In  such  cases,  one  party  may  employ 
the  ship,  on  giving  security  to  the  other.  The  Court  of  Admi- 
ralty has  jurisdiction  to  enforce  the  law  between  the  part  owners, 
and  to  compel  the  one  or  the  other  party  to  give  the  required 
security.  Cases  of  licitation  or  sale,  for  the  purpose  of  partition, 
are  also  within  the  power  of  the  American  Admiralty,  as  they 
are  of  the  European  'Maritime  Courts,  out  of  England.(&) 

i  276.  The  Adnumlty  has  jurisdiction  of  all  matten  that 
concern  owners  and  [voprielors  of  ships,  as  such.  This  em- 
braces  a  large  number  of  cases  of  almost  every  descriptieQ. 
For  the  torts  and  contracts  of  the  master,  as  such,  the  owners 
are  liable— for  whatever  is  a  lien  upon  the  vessel,  the  owners 
are  liable  by  virtue  of  that  lien,  to  the  extent  of  the  value  of 
the  vessel ;  and,  in  many  cases,  to  the  whole  extent  of  the 
demand.  For  the  contracts  of  each  other  as  owners,  they  are 
liable  to  third  persons  to  their  full  extent  in  aolido  ;  and  all 
these  ate  cases  of  Admiralty  and  Maritime  jurisdiction. 

The  Admiralty  has  also  jurisdiction  of  possessory  and  peti- 
tiory  actions.(c) 


(a)  1  WhMt  409.    5  Pet.  Good.  Rap.  630. 

ib)  Bm,  a.  OU^  10.  Storr  on  Put.  435, 436.  I  W.  Rob.  378.  Conk.  Trui. 
Sd  ad.  ISG.    Daolap  Pnc  67, 69.    Gilp.  11,  31. 

ThB  oBw  or  Iho  Saneo,  (Gilp.  10,)  wii  nmwtd,  by  Judge  WuhiDfton,  in  m 
tbU  opinloB,  nportsd  id  IH  AmericaD  Jariit,  466,  ind  6  Pcdd.  Law  Joar.  913. 

(e)  Anta,  ^  82.    Ooddpb.  43.    Ante,  H  M,  IDS,  186,  151.     i  Hag.  306.    3  Pet 
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i  276.  Possessory  Actions  are  actions  U>  recover  sbipa 
or  other  property,  to  which  a  party  ia  entitled  by  virtue  of 
»  maritime  right,  and  which  is  withheld  from  faim.  They 
am  analagous  to  the  action  of  replevin  or  detinue  at  the  com- 
moQ  law,  in  which  the  specific  property  is  recovered  instead  of 
damages.  These  actions  are  brought  by  owners  to  try  the  right 
to  the  posssession  of  a  ship — by  master  or  owners  to  recover 
possession.  The  BngUsh  Admiralty  Court  is  reluctant  to  take 
jarisdiction  of  such  cases,  and  always  confines  itself  to  cases 
where  possession  is  withheld  ftom  the  party  having  the  legal 
paper  title  to  the  ship.  If  the  proprietor's  right  is  disputed,  the 
court  will  not  attempt  to  decide  upon  it  In  this  country,  the 
jurisdiction  of  the  Admiralty  over  all  this  class  of  cases  is  well 
settled.(a) 

i  377.  "  Ships  were  originally  invented  for  use  and  profit,  to 
plough  the  seas,  not  to  lie  by  the  vfa]]s."(b)  The  ship  being 
finished  and  furnished,  her  first  want  is  a  ship's  company  to 
navigate  her.  Without  their  strength,  and  knowledge,  and 
skill,  and  intrepidity,  she  must  rot  at  the  wharf,  or  be  hurried 
to  destruction.  The  ship  that  by  the  agency  of  the  most  un- 
certaiD,  capricious,  and  powerful  elements,  moves  with, a  cer- 
tainty and  a  security  only  surpassed  by  the  beanty  of  her 
appearance,  and  the  grace  of  her  motion,  when  under  the 
control  of  a  well  appointed  crew — becomes  in  the  bands  of  un- 
practised landsmen,  the  victim  of  the  first  peril,  and  their  efforts 
only  urge  her  the  sooner  to  inevitable  destruction.  The 
services  of  the  ship's  company  is,  therefore,  the  maritime  service 
which  is  entitled  to  the  highest  consideration  and  the  greatest 
lavor ;  and  the  jurisdiction  of  the  Admiralty  in  cases  of  mari- 
ner's wages,  is  settled  by  a  course  of  decisions  of  unbroken 
authority  during  centuries.  The  more  fanatical  enemies  of  the 
Admiralty  jtirisdiction  have  not,  however,  failed  to  perceive  that 


A4.  S8a   3  Broivji  Civil  and  Ad.  131.    Won,  166,333.    Gitp.  ll.    Dink'  B. 
173. 

(a)  Wan,  233,    4  Ral>.S7S,S93.    t6  Am.  Jur.  48a    3  Dad.  43. 3<1S. 

(i)  I  HoUo7,306, 
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their  principles  are  aa  fatal  to  this  class  of  cases  as  to  mnny 
others,  and  hare  accordingly  declared  that  the  Admiralty  has 
bees  permitted  to  retain  these  cases  only  from  usage  sprin^D; 
from  necessity  or  policy ;  and  it  is  still  held  in  England,  that 
of  cases  on  whaling  contracts,  or  other  contracts,  not  in  the 
usual  form,  the  Admiralty  has  do  jurisdiction.  The  jurisdiction, 
howerer,  is  firmly  established  in  this  country  on  principle,  and 
all  cases  of  mariner's  wrtges  are,  by  eminence,  maritime  cases, 
and  subject  to  the  jurisdiction  of  the  Admiralty^  and  this  in- 
cludes whaling,  sealing  and  fishing  voyages,  and  demands  for 
subsistence,  expenses  of  cure,  dtc,  which  are  in  the  nature  of 
wages.(a) 

i  378.  The  term  mariner  includes  all  persons  employed  on 
board  ships  and  vessels  during  the  voyage  to  assist  in  their 
navigation  and  preservation,  or  to  promote  the  purposes  of  the 
voyage.  Masters,  mates,  sailors,  surveyors,  carpenters,  coopers, 
stewards,  cooks,  cabin  boys,  kitchen  boys,  engineers,  pilots, 
firemen,  deck  hands,  waiters, — women  as  well  as  men, — aie 
mariners.{6) 

^  279.  The  mariners  of  the  public  vessels  of  the  nation  can- 
not proceed  against  them  in  the  Admiralty,  for  the  same  reason 
that  the  government  or  sovereign  cannot  be  sued.  It  is  not 
because  the  court  has  not  jurisdiction,  but  because  there  is  no 
right  of  action  against  the  government  or  its  property.  In  like 
manner,  the  mariners  of  a  public  vessel  of  a  foreign  power 
within  our  jurisdiction,  are  not  allowed  to  proceed  against  the 
vessel  or  officers.  This  is  not  because  they  are  simply  fur- 
fiigners,  but  because  by  the  common  law,  and  universal  consent 
of  nations,  the  person,  the  ministers,  and  the  vessels  of  a  sove- 
reign, retain  their  independent  character,  and  their  consequent 
immunities,  wherever  they  are  rightfully,  in  times  of  peace.(c) 


(■)  AdIs,  i  81.    DnnUp  Prac.  90, 94,  9G.    1  Dad.  11.    Dnnlsp  Prae.  S9,  60, 
61,63.     lSam.3B4.    War*,  437.     bFtt.61S.    9  Mu  514.    4  Ma*.  360. 
(i)  3  Rob.  set.    3  Mob.  91.    Ba«,434.    S  Dod.  104.    Diinlap  Prae.  S9. 
(c)  9  Dod.  100.    Bm,  119,499.    Danlap  Ftic.  61.    GUp.  903,  S14. 
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^  280.  When  an  Atnerican  seaman  is  dischaiged  with  his 
owD  coDsent  in  a  foreign  country,  or  the  ship  is  sold  in  a  foreign 
country,  and  hec  company  discharged,  and  three  months  extra 
pajr  is,  by  law,  required  to  be  deposited  in  the  hands  of  the  consul, 
of  which  two-thirds  are  to  be  paid  to  the  seamen,  no  action  at 
common  law  will  lie  to  recorer  these  extra  wages  against  the 
master  ifhe  neglect  to  pay  them  to  the  consul,  but  the  Admiralty 
will  entertain  a  suit,  as  well  on  the  part  of  the  seaman,  as  on 
the  part  of  the  United  States,  to  recover  such  extra  wages.  The 
jurisdiction  in  similar  cases  is  denied  in  EDgland.(a) 

{  231.  In  the  earliest  periods  of  maritime  commerce,  a  com- 
mon form  of  compensating  the  mariner  was  by  giving  him,  in 
one  way  or  another,  an  interest  in  the  success  of  the  voyage. 
In  modem  times,  fixed  pecuniary  wages  have  taken  the  place 
of  a  share  of  the  earnings,  except  in  cases  of  whaling,  fishing 
and  sealing  voyages,  in  which  the  ancient  mode  of  compensa- 
tion still  prevails.  In  England,  none  but  contracts  in  the  usual 
form  are  allowed  to  be  prosecuted  in  the  Admiralty,  and  a  fixed 
rate  of  pecuniary  wages  is  held  to  be  the  usual  form.  There 
cannot  be  a  more  striking  illustration  of  the  caprice  and  want 
of  rational  principle  which  has  characterized  the  prohibitions  of 
the  English  common  law  courts  .(A) 

i  282.  There  have  been  attempts  in  England  and  in  this 
country  to  establish  an  exemption  in  favor  of  the  seamen  of 
foreign  merchant  ships.  It  has  been  sometimes  placed  on  the 
ground  of  the  comity  of  nations — sometimes  on  the  fancied 
ground  that  a  vessel  is  part  of  the  territory  of  the  nation  lo 
which  she  belongs — sometimes  on  the  groimd  that  there- can  be 
no  jurisdiction  in  sach  cases  except  by  the  consent  of  the  con- 
sul, or  other  diplomatic  representative  of  the  foreign  nation  to 
which  the  seamen  or  the  vessel  belongs — all  of  which  Eire  fal- 
lacious.   There  is  no  such  comity  of  nations — nothing  within 


(a)  A«t  of  Fah'j.  38.  1603,  conctmioK  Cooinlf,  4  5.    IhiDlap  Pne.  G9,  63. 
Hu.  *i.    4  Man.  a  541.    Gilp.  193.    Kd.  Ad  B«p.  339.    Dueii'  Rep.  }2L 
(i)  Clcirms,  66, 13& 
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the  territory  of  a  nation  is  without  the  jurisdiction,  and  no 
officer  of  a  foreign  goTemment  can  grant  or  destroy  the  jurisdic- 
tion of  our  courts.  Some  exemptions  are  established  by  the 
Ckmstitution,  some  by  treaty,  and  some  by  the  established  and 
immemorial  usage  of  nations,  and  they  do  not  apply  to  persons 
and  property  engaged  in  the  ordinary  pursuits  of  commerce. 
In  the  present  stale  of  international  intercourse  and  commerce, 
all  persons  in  time  of  peace,  have  the  right  to  resort  to  the 
tribunals  of  the  nation  where  they  may  happen  to  be,  for  the 
protection  of  their  rights.  The  jurisdiction  of  the  courts 
orer  them  is  complete,  except  when  it  is  excluded  by  treaty.((i) 

i  283.  During  the  building,  fitting,  furnishing,  supplying, 
loading  and  unloading,  and  repairing  of  a  vessel,  it  is  necessary 
that  she  should  lie  at  a  wharf,  dock  or  pier,  to  be  most  con- 
veniently and  safely  accessible.  The  pecuniary  charge  in 
the  nature  of  rent  to  which  vessels  are  liable  for  the  use  of  a 
dock  or  wharf,  is  called  wharfage  or  dockE^,-and  it  ia  the  sub- 
ject of  Admiralty  jurisdiction.  The  master  and  owner  of  the 
ship  and  the  ship  herself  may  be  proceeded  against  in  Admi- 
ralty to  enforce  the  payment  of  wharfage,  whether  the  vessel 
lie  alongside  the  wharf  or  at  a  distance,  and  only  use  the  wharf 
temporarily  for  boats  or  cargo.  Of  the  same  nature,  is  the  charge 
for  storing  the  sails  or  other  furniture  in  a  store-house  on  shore, 
and  that  kind  of  rent  or  storage  is  also  the  subject  of  a  mahtinie 
actioD.(6) 

i  284.  For  the  purposes  of  being  finished  and  loading  and 
unloading,  under  many  circumstances,  it  is  necessary  or  expe- 
dient that  the  vessel  should  be  moored  at  a  distance  from  the 
land,  and  that  her  tackle,  apparel  and  furniture,  her  cargo  and 
supplies,  her  paasengeis  and  crew  should  be  transported  in 
lighters,  barges  or  other  small  craft.  The  service  thus  ren- 
dered ia  maritime,  and  hghtermen,  busmen  and  water  men, 
who  thus  render  service  to  a  vessel  are  all  entitled  to  resort  to 


(a)  DnnUp  Pra«.  66-    Ante,  4  14. 

(i)FekAd.!B3.    3G«L483.    OHp.  101.    Wue.SH. 
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the  Admiralty  to  enforce  the  payment  of  their  demaaSs,  l^ 
proceudjag  in  ptnottam  againt  the  master  or  ut  rem  against  the 
vessel  hetflelf.(a} 

t  285.  To  enable  the  vessel  safely  to  transport  her  cargo,  it  is 
of  the  first  importance  that  the  vessel  may  keep  her  trim — that 
one  portion  of  cargo  may  not  inju^  another  by  collision,  by 
leaking,  by  steam,  heat,  odor, — that  storms  may  not  break  it 
loose  and  destroy  it,  it  is  of  the  first  importance  that  it  be  well 
stowed ;  and  the  business  of  stowing  ships  has  fallen  into  the 
hands  of  a  separate  class  of  artisans  known  as  stevedores, 
French,  arrimeura.  Their  services  are  maritime,  and  they 
may  enforce  the  payment  of  their  demands  by  salts  in  r«m 
against  the  vessel,  or  in  peratmam  against  the  master  or  owners. 
Stevedores  are  also  often  employed  to  break  out  and  discharge 
the  cargo  of  a  vessel  at  the  port  of  delivery.  Donbts  have  been  ' 
expressed  whether  this  be  a  maritime  service.  It  seems  to  be 
as  necessary  to  the  vessel,  and  to  her  commercial  and  maritime 
purposes,  both  in  completing  a  past  voyage  and  in  getting  ready 
tat  a  new  one,  that  her  cargo  should  be  discharged,  as  it  is  that 
it  should  be  takea  in.  And  the  same  principle  which  allows  the 
sailor  and  the  lighterman — bim  that  scrapes  her  bottom,  as  well 
as  htm  that  sets  tip  her  rigging,  or  paints  her  sides,  to  resort  to 
the  Admiralty,  will  also  allow  the  same  privilege  to  him  that 
performs  the  crowning  act  of  maritime  commerce,  that  for  which 
all  others  labor,  and  to  which  all  other  acts  are  subordinate,  and 
OD  which  the  right  to  freight  depends,  and  which  is,  in  fsLCt,  the 
great  purpose,  and  the  only  ultimate  purpose,  of  a  ship,  the  de- 
livery of  the  cai^.(6) 

i  286.  The  primary  aud  principal  purpose  of  a  ship  is  trans- 
portation for  hire.  Contracts  of  afreiffhtmmt  are,  therefore, 
wmiia  the  admiralty  and  maritime  jurisdiction.  If  the  ship,  her 
master  and  owners,  do  not  &ithfully  and  fully  perform. their 
contracts  to  carry  goods  or  passengers,  the  ship  is  liable  in  rem. 


(a)  Gilp.  S96.    HS8.  d«eUon  etJaip  Bctu. 
(i)  S  SniDD.  151.    Vtiiu. 
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and  the  maatu  and  ounuots  m  jMramam,  in  Aduitalty  for  ihe 
daiBsgw ;  and  in  the  aame  maimei  if  the  ireigbt  be  Dot  paid,  the 
master  and  ownen  of  the  ship  may  proceed  in  the  Admiialty 
B^faiiut  the  goods  in  rem,  or  against  the  party  liable  for  the 
freight  in  ptrtonmn,  to  recover  the  freight.  All  agreem«il8  for 
the  carriage  of  persons  or  properly  by  Teaaeia  are  contracts  of 
afjreightmoit,  and  all  hire  or  reward  for  the  use  of  vessels  is 
freight,  and  these  agreements  may  be  in  writing  or  merely  tbt- 
bal.  ,1%e  written  acknowledgment  of  the  reception  on  board  of 
a  particular  qmmtity  or  parcel  of  goods  in  a  particiilar  vessel  to 
be  carried  to  a  particular  place,  is  a  bill  of  lading.  There  is  an 
nsnal,  but  not  a  neceasary  form,  of  a  bill  of  lading,  and  any 
paper,  contuning  the  substantial  elements  of  the  osual  bill  of 
lading,  is  a  bill  of  lading.  Shipmenta  are  often  made  without 
any  UU  of  lading,  or  written  evidence  of  the  transaction,  or  of  the 
'  liatulities  of  the  parties,  and  the  law,  and  the  jurisdiction  is  the 
aame  as  if  the  whole  were  in  writing.  It  is  the  &ct  that  the 
goods  are  shipped,  and  not  the  written  acknowledgment  of  it — 
the  oUtgatioa  to  carry  them  safely,  and  not  the  written  contract, 
that  create  the  liability  and  fix  the  jurisdiction  of  the  court((t) 

}  287.  When  a  ship,  or  a  specified  portion  of  it,  is  hired<oat 
in  mass  for  a  voyage  or  a  portion  of  a  voyage,  for  a  gross  somi 
or  so  much  a  ton,  a  voyage,  a  month,  or  the  like,  the  contract  is 
usually  called  a  chartering  of  the  vessel.  A  charter  party, 
strictly,  is  a  deed  in  two  parts,  divided,  tAarta  partita.  When 
not  under  seal  it  is  called  a  memorandimi  of  a  charter ;  when 
not  in  writing  it  is  not  properly  a  charta,  but  it  is,  nevertheless, 
usually  spoken  of  as  a  charter.  The  jurisdiction  and  the  law 
of  the  American  Admiralty  is  the  same,  whether  the  agreemeDt 
be  a  deed,  a  writing,  or  a  mere  verbal  agreement  It  is  the  sub- 
stance o(  the  undertaking  of  the  party,  and  not  the  form  of  words 
that  they  use,  that  creates  the  Uability  and  confers  the  joriedic- 
tion.    The  jurisdictim  of  the  Admiralty  over  cases  of  hiring  of 


(«}  9  G«1L  396.  Ware,  149, 188, 363.  1  Sdiqb.  551.  a  id.  689.  3  Eenfa 
C^D.  89a  Oilp.  184.  Win.  134,  138,  149,  15G.  1  Fat.  Ad.  90G.  DiTW  K- 
63,184.    tN.Y.  U|dOfai,4.    Ant*,  K  48,  53,  94,  ISe,  ISl. 
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vetsris,  and  the  carriage  in  reawli  of  penons  and  property,  is 
too  well  settled  to  be  queationed.  The  prineiplM  of  lav  wUoh 
eoQtiol  tiie  rigbta  and  duties  to  the  paitUs  to  suoh  contraota  vSl 
be  found  in  the  TarioQi  maritiine  codsi  and  in  the  oommeBtula* 
opon  them — in  the  treatise!  of  Holt  and  Abbot,  and  in  the  eaiM 
already  refinred  to  in  our  court8.(a) 

i  288.  It  has  been  made  a  question  whether  contracts  for  lbs 
transportation  of  passengers,  were  within  the  jurisdiction  of  the 
Admiralty.  There  is  nothing  in  principle  to  diutiaguisb,  in  this 
lesiiect,  tiie  tninsportatitHi  of  human  beings  from  that  of  othw 
portioDa  of  animated  nature.  Men,  as  well  as  birds  and  beaala, 
and  fishe^  hare,  in  all  ages,  been  objects  of  maritime  tnuupor- 
latioii.  Ships,  laden  with  soldiers  and  convicts,  and  emigrants, 
from  the  earliest  periods,  have  trarersed  all  the  oceans  and  sea^ 
and  other  navigable  waters — Naulage,  nolis — from  nmilwRt 
"  (be  Jrtight  or  &ie  paid  for  passage  on  the  Sea  in  a  ship,"  ia 
finndin  the  earliest  books.  "  Passengers,  those  who  pKy/nigMt 
for  the  carriage  of  their  persona  and  baggaga.''(A)  Passage  mo^ 
ney — is  particularly  mentioned  as  within  the  Admiralty  juris- 
diction, by  Godolpliin.(c) '  "  Causes,  civil  and  maritime,  which 
reqtect  m  concern  the  sea,  or  passage  over  the  same,"  are  speci- 
fied in  the  commission  of  theTice-Admiralty  Judges,(J}  "  Pas- 
senger ships  and  vessels,"  are  regulated  by  Acts  of  Congress, 
in  most  important  particularB,(«)  and  the  business  of  the  trans- 
portation  of  passengers  for  freight,  is  now  one  of  the  most 
important  and  lucrative  branches  of  maritime  commerce.  The 
rights  of  passengers,  in  various  forms,  have  been  ofien  the  sub- 
ject of  suits  in  Admiralty,  in  the  Southern  District  of  New 
York — and  Ae  jurisdiction  ia  there  fuUy  established,  both  in 
the  District  and  Circtiit  Cotul.(/ ) 


MWm,  IH.  SSuaB.144.  Abbot  oi  Ship.  Sia  3  Kant'i  Gem.  SOt  Wm 
l^k,MS.    3Bnu.I44.    IH^.S.SSB.    Aata,  H  Tt,  M,  19^  ISU 

(1)  Gilp.  184. 

(«)  CMise— Tannaa  de  Im  Malta*,  SIO.  ^d.  TtM  ConiuUta,  88,  and  lb*  Caa- 
iBMtal  Coim,  ftt^m.    Pud.  Droit  Coo.  t  7(hL 

(i)  Aoto,  4  10«. 

(t}Aa(a,  (ISa 

(/)  Act  «r  Huoh  9d.  1819. 
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^  369.  Cases  for  pilaiage,  an  cases  of  Admiialty  and  Mari- 
time  jiirisdictioD. 

The  name  of  pilot,  ot  ■teetsman,  is  applied  uther  to-a  parti- 
colar  officer  serving  oq  board  the  ship  during  the  codtss  of  the 
voyage,  and  having  the  ehaige  of  the  helm  and  of  the  ship's 
route — or  to  a  person  taken  on  board  at  a  particular  place,  for 
the  purpose  of  conducting  a  ship  through  a  river,  road,  or  chan- 
nel, or  from  or  into  port.  In  the  first  case,  the  pilot  is  merely  a 
mariner,  and  his  rights  are  precisely  the  same  as  any  other  ma- 
riner. Iq  the  second  case,  the  nature  of  the  service  is  emi- 
nently maritime,  and  of  a  character  especially  entitled  to  fovor. 
The  pibt  may  proceed  in  rem  against  the  vessel,  or  in  personam 
against  the  owner  or  master.  The  jurisdiction  of  the  Admiral- 
ty is  fully  established  in  this  country  and  in  England,  and  on 
the  Continent  of  Europe.(a) 

Rirei  and  harbor  pilotage,  in  English  maritime  afiairs,  is 
called  loadmanage,  from  loadsman  or  lodesman,  a  kind  of  pilot 
established  for  the  safe  conduct  of  ships  and  vessels  in  and  out 
of  harbors,  or  up  and  down  navigable  rivers.(&) 

i  290.  A  ship  is,  of  necessity,  a  wanderer.  She  visits  places 
where  her  owners  are  not  known,  or  are  inaccessible.  The 
master  is  not  usually  of  sufficient  pecuniary  ability  to  respond 
to  the  demands  of  the  voyage,  and  he  is  the  fully  authorized 
agent  of  the  owners.  These  and  other  kindred  cbsrsctenstics 
of  maritime  commerce,  have  established  the  necessity  of  mak- 
ing the  ship  herself  security,  in  many  cases,  to  those  who  have 
demands  against  the  master  or  owners.  The  contracts  and  the 
torts  of  the  master  and  owners  are,  therefore,  in  numerous  ca- 
ses, a  lien  upon  the  vessel  herself.  All  these  are  maritime  liens, 
whether  created  by  actual  hypothecation,  or  by  implication,  or 
by  operation  of  law. 
Maritime  Liens — Wherever  there  is  a  maritime  lien,  it  may  be 
enforced  in  the  Admiralty.    Maritime  liens  differ  £rom  conmum 


(<)lMu.5a8.   6  Rob.  S9T,  S».   aDed.49S.  MPaLIOS.  BuU  14.  AMwt, 
Mt.    3Wlk.91i.    Diiiilqi'*  Prae.  59. 
il)  FaloMM'i  Dietianarjr. 
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lav  lieoa  in  a  very  impoitant  point.  A  common  law  lien  is  al- 
"ways  comiected  with  a  possession  of  the  thiag — it  is  simply  a 
li^t  to  retain.  On  -the  olber  hand,  a  maritime  lien  does  not  in 
any  manner  depend  upon  a  possession.  It  is  a  right  affectiag  the 
thing,  and  giving  a  sort  of  proprietary  interest  in  it,  and  a  right 
to  proceed  against  it,  to  recover  that  interest — the  Admiralty 
baa  jurisdiction  in  M  such  cas  es.  Wherever  there  is  a  maritime 
lien  npoa  property,  it  adheres  to  the  proceeds  of  that  property, 
into  whose  hands  aoever  they  may  go,  and  those  proceeds  may 
be  attached  in  the  Admiralty  .(a) 

i  291.  Maritime  loana  are  within  the  Admiralty  and  Maritime 
jmisdiction,  and  have  been  so  considered  from  the  earliest  pe- 
riods, and  tn  all  commercial  nations.  The  necessities  of  com- 
merce so  often  call  for  such  loans,  that  cases  springing  qut  of 
that  class  of  transactions,  abound  wherever  maritime  conunerce 
exists.  In  the  civil  law,  and  in  the  various  maritime  codes,  and 
in  the  elementary  writings  of  the  most  learned  commentators, 
the  law  of  tbese  loans,  principally  known  by  the  name  of  bot- 
tiHmy  and  respondentia,  holds  a  prominent  place.(&) 

i  392.  Bottomry  loana  are  those  in  which  a  sum  of  money  is 
loaned  for  a  particular  voyage,  on  the  seciuity  of  the  ship — the 
ship  and  freight— or  the  ship,  freight,  and  cargo,  on  condition 
ibat  if  the  voyage  be  performed  safely,  the  money  and  interest 
shall  be  paid ;  and  if  she  do  not  so  arrive,  but  is  lost  by  a  peril 
of  the  sea,  then  none  shall  be  paid.  Tbese  are  within  the  Ad- 
miralty jurisdiction  in  England  as  well  as  in  Continental  Bu- 
Tope  and  in  this  country.(e] 

{  293.  Retpondentia  bonds  are  bonds  given  to  secure  a  loan, 


(a)  Wm,  149, 154,  IBS,  363,  333.    'l  Howard,  731.    8  P«t.  E«p.      Gilp.  185. 

lb)  9  Hag.  294.  3  Umg.  B.  1,  7.  I  W.  Rob.  1.  3  Rob.  940.  3  M*r.  S55, 34t. 
S  Sum.  157.  1  Pet  366.  3  GalL  191,398.  3  Fat  Ad.  395.  Bas,  130-31,  ]6T, 
SSO.  SG>JL345.  1  Waih.  49,  393.  3  Wuh.  13, 90,  404.  1  Whait.  96.  1  Pune, 
S7,  573,  671.    1  Pat  431: 

(c)  S  San.  167.  3  Hag.  Ad.  R.  48.  1  Filne'i  R.  67t.  Pel  U.  8.  0%.  Bot- 
(OMry.    Curtii'  INf.  Botlomry.   Ed.  Ad.  Jul.  S&    AnU,  4  48,  S3,  94,  IM,  151. 
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made  ou  the  cargo  instead  of  the  ship,  and  they  lack  the  det 
ment  of  maritime  risk,  the  ownei  being  personally  respcmsible. 
The  jurisdiction  of  the  Admiralty  over  them  has  nerer  been 
denied  in  the  Courts  of  the  United  State8.(a) 

§  294.  The  contract  of  Inauranee  against  the  perils  of  the 
see,  is  one  that  was  su^ested  by,  and  sprang  from,  the  hazards 
peculiar  to  ships  and  vessels,  in  the  pursuits  of  maritime  com- 
merce. In  hke  manner,  the  rights,  duties,  and  lialnlities  which 
are  its  characteristics,  have  always  been  regulated  by  the  mari- 
time lav.  Indeed,  the  inrestigation  of  a  case  of  marine  insu- 
rance, is  but  an  inquiry  into  the  facts,  transactions,  and  perils 
of  navigation,  and  the  application  of  the  principles  and  rules 
of  the  maritime  law.  It  has  always  and  everywhere  been  con- 
sidered a  maritime  contract — and  nowhere  out  of  England  has 
it  ever  been  excluded  from  the  Admiralty  jurisdiction.  And  in 
all  the  grants  of  jurisdiction,  even  in  England,  it  is  specially 
mentioned  as  a  matter  of  Admiralty  jurisdiction. 

The  question  of  die  jurisdiction  of  the  American  Adnuralty, 
on  policies  of  insurance,  has  never  been  submitted  to  the  Su- 
preme Court  of  the  United  States.  It  has,  however,  been  distinctly 
presented,  and  the  jurisdiction  sustained  by  the  Circuit  Court,  on 
principle,  iu  the  memorable  case  of  De  Lovio  v.  Boit,  in  which 
the  Admiralty  jurisdiction  was  so  fully  and  learnedly  discussed, 
and  again  in  the  case  of  Andrews  v.  7%e  Essex  Fire  and  Ma- 
fine  Ins.  Co.{b) 

^  295.  Cases  of  average  contribution  are  cases  of  maritime 
jurisdiction.  The  whole  subject  is  the  creation  of  the  maritime 
law,  and  it  is  perhaps  more  than  any  other  subject,  in  all  its 
relations  and  in  every  aspect,  purely  maritime ;  and  from  the 
time  of  Rhodian  laws  to  the  present,  alt  codes  and  commenta- 
tors have  held  the  same  language  on  the  subject.  When  in 
peril  of  shipwreck,  a  sacrifice  is  made  of  a  portion  of  (he  pto- 


(a)  3  KtDL  Com.  3ST.    4Hu.94B.    Pat.  Pis.  Boltonrr- 
(*)SCML398.    3Mttea,aT.    Ante,  HB.  107,  116,  151. 
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perty  Ihus  exposed  to  save  the  residue,  every  person  whose 
property  ia  sayed  is  liable  to  contribute  in  proportion  to  his 
goods  Bared,  to  nuke  up  the  loss  of  thc»e  whose  goods  have 
been  sacrificed  for  the  common  benefit.  This  is  called  an 
average  contribution.  So  entirely  ia  this  subject  under  the 
relation  of  the  maritime  law,  that  it  has  been  held  that  com- 
mon law  courts  have  no  jurisdiction  of  it.  And  to  bring  it 
within  the  jurisdiction  of  the  common  law  courts  in  Eogland, 
as  well  as  to  make  consignees  liable,  the  practice  has  become 
general  of  requiring  those  who  receive  the  goods,  to  execute  a 
bond  before  taking  their  goods,  binding  them  to  pay  their 
shares.  It  is  now,  however,  well  settled  that  "  the  contribution 
may  be  recovered  either  by  a  suit  in  equity  or  by  an  action  at 
law,  instituted  by  each  individual  entitled  to  receive  against  each 
individual  that  ought  to  pay  for  the  amount  of  his  share."(a) 
The  subject  matter  of  a  demand  for  contribntitHi  being 
maritime,  it  is  clearly  a  case  of  admiralty  and  maritime  juris- 
diction, and  the  court  may  resort  to  such  of  its  modes  of  pro- 
ceeding as  may  he  approfoiate  to  give  the  leiieL  If  the 
demand  be  a  lien  upon  any  property  within  the  reach  of  the 
courts  the  proceedings  may  be  in  rem.  If  the  party  Uable  to 
pay  be  within  the  reach  of  the  court,  the  proceeding  may  be  in 
p«raonam.{b) 


(a)  Doomt,  lib.  11,  tit.  9,  {9,  art  6,9.  Pud.  DraiLCom.  743.  Bonlay  ^17, 3. 
Valin,  311.  Abbot.  Ship.  507-8.  1  Gut,  SSa  3  Kent.  Com.  344.  3  B.  ft  Adol. 
533.  Dnnkp.  Prac  57.  4  Wbaat.  7S,  13  ibid  16.  1  Dong.  Htoh.  IM.  Abbot 
aUf.  Peridn'i  Edit.  S07.    3  Kent  Com.  344.    Anta,  4  5S,  10&    7  H^w.  B.  733. 

(h)  Allndon  hu  bc«a  mida  [Anta,  f  S04,)  to  the  conftwion  of  idau  wbioh  hM 
■DIDO  tlmei  been  aihibiled  oatherabjeotof  jariadlcticainjxranMiB,  and  to  ■  atif kisg 
iaaunee  of  it  in  tha  late  aw«  of  Cntltr  r.  Rat,  7  How.  It  la  to  ba  ngntfd,  that 
tha  oaaa  waa  not  arfued  aa  praaantin;  a  question  of  jDriadietiail,  jnaamaeh  aa 
what  waa  there  aaid  bf  the  dia  lingo  iihed  Chief  JnatiM,  hM  bean  coiuidarMl  m 
giHDE  far  to  nnaettla  Ifaa  principlaa  of  admlrahj  jnriidiistion,  aa  Ibey  hare  alwaja 
been  held  bj  that  eonit  for  more  than  half  a  eantnry,  and  which  are  Nppeaed  to 
hBTa  racelTod  their  impregnable  fortification  in  the  tiro  (reat  eaaaa  of  WoHnjr  t. 
CUrkt,  in  5  Howard'a  Reporta,  and  TKt  Hew  Jtrtty  &  ffn..C».  t.  TJ14  MarckanU 
Bank,  in  6  Bowud'a  Reporta,  in  irhicb  the  beat  abilitr  in  the  nation,  at  tba  bar  and 
on  tha  baneh,  had  reviewed  the  whirie  anbiMil  and  re.tawtted  the  trae  ^neiplaa 
«f  that  JDriadietlon. 

The  diaaenling  opinion  of  Hr.  Jnatioo  Wayne  jnatifiea  the  brief  coBBteat  whieb 
I  ahall  make  on  that  caee. 
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^  296.  The  jettison  of  cargo  may  give  rise  to  other  rights  be- 
sides those  of  arera^  contrihutioa.  Many  contiogeDcies  arise  in 
the  progress  of  a  voyage,  which  render  it  necessary  to  appropri- 
ate cai^o  to  the  use  of  the  ship — to  sell  it  to  raise  funds  for  the 
necessary  purposes  of  the  voyage.  These  are  cases  oi  Admi- 
ralty and  maritime  juri8dictioQ.(a) 

i  297.  From  the  nature  of  maritime  commerce  and  naviga- 
tion, all  practicable  promptness  and  certainty  are  of  the  utmost 


Th«  OMe  prewnl«d  in  the  pleadiop,  u  raportsd,  wu  thii :  A  tomsI  bonnd  from 
Naw  Orieuu  to  BoMon,  with  in  UMrted  or^,  wu  orartakea  b;  a  (tonn,  ind 
WW  ran  Mfaore  bjr  Ih*  captain  to  htb  tba  lirei  of  Uiowi  on  boud,  apd  ta  praaerra 
th«  aarpi  whieb  would  otbsrwiaa  hav*  baan  loaL  Bf  Ihia  voluntary  atrandiDg  lb« 
*«Mgl  WBi  totalljr  laat  and  til*  cargo  BBTad  to  the  amoiint  of  ^5400.  It  WM 
raeaived  by  the  defendant,  who  waa  (ba  conalfcnta — not  tha  owner.  The  claim 
waa  for  an  arerags  eootrihnUon.  The  defendant  admitted  thaie  facta,  bat  denied 
hi*  liability  aa  matier  of  law. 

Thia,  on  atl  tha  priooiplaa  which  the  eonrt  hare  npbeld  for  half  a  century,  and 
whiefa  have  been  acknowladged  for  cenlnriaa  in  all  the  tnarltime  oonria  vf  Conti- 
Denial  Europe,  is  a  dear  caia  of  admiralty  and  maritime  joriadiotion — nothing  can 
be  more  thoroughly  maritime  or  more  DoiTanally  regulated  by  the  maritima  law. 

There  waa,  howeTar,  a  very  grave  queelion  of  legal  liability  entirely  aeparats 
from  any  qoeation  of  jnriadiotioD,  and  that  waa  whether  the  defendant  being 
eonaignBa  and  not  owner,  and  having  received  the  property  aa  wrecked — damaged 
and  aavcd  property — and  not  aa  prtaarvad  property,BDd  without  having  nndertakea, 
by  bead  or  olberwiae,  to  pay  an  average  conliibntion  waa  peraonatly  liable  to  pay 
it — a  qnaation,  be  it  aaid,  whieb  nnder  the  marilime  liw,  mlfcht  well  be  oonaidared 
aa  debataaUa.  Thiewaa  not  in  any  view  a  qoeition  of  jniiadiction.  It  waa  net 
in  abatemani,  bat  in  denial  of  the  legal  liability. 

Thi*  waa  the  qaeation  which  tha  court  aclaatly  decided.  Briefly  atated,  tha 
emirt  decided  that  there  ia  no  each  maritime  lian  in  oaaee  of  average  aa  would 
make  Iha  party  linbte,  aimplyby  receiving  tha  properly  aKvod  or  llaproceeda;  and 
tliatthe  owner  of  tba  goodabiRWalf.ii  not  by  the  maritime  UWipoieonally  liable  for  a 
eontribntion,  if  hia  property  b«  dalivered  to  him  tna  ttma  the  ooivenally  aeknowl- 
•dged  right  of  the  maater  to  detain  it  till  ila  ahare  of  tha  oanlribation  be  paid. 
Thia  ia  the  whoie  dectiion.  The  court  doaa  iudoad  cftll  it  ■  queatlon  of  joriadioUDD, 
and  in  language  treat  il  aa  aaehi  hut  that  fallaciooa  oie  of  langnage  cannot  altar 
piineiplea.  Tha  c&nae  waa  decided  on  two  coniroUing  puinla  of  the  defence  to  Ih* 
action,  and  tbaqoeation  of  jariadiction  waa  teally  antonchad. 

It  will  not  be  conaidared  diareepectful  to  the  majority  of  the  eontt  to  e»pTew  the 
opinion,  that  if  it  had  not  been  for  that  fallaoioua  view  of  jorladiction,  they  oosld 
hardly  have  failed  to  come  to  the  coneltuian  on  the  merita  which  ia  aat  fbrlh  in 
the  diaaantiug  opinion  ol  Judge  Wayne. 

(a)  Ante,  4  106.    Lawa  of  Uleion,  art  8.    QairM,  30. 
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importance.  The  benefits  of  a  careful  study  of  markets,  and  of 
a  wise  forecast,  may  all  be  lost  to  the  shrewdest  merchant  by 
negligent  or  wilful  delays  on  the  part  of  the  ship.  The  maa< 
ter  is  always  bound  to  proceed  with  dispatch.  It  is  a  necessary 
element  of  his  undertaking  to  transport.  In  like  manner  the 
merchant  is  bound  to  give  the  ship  all  reasonable  dbpatcb. 
Ships  are  made  to  plough  the  seas,  and  all  who  are  connected 
with  her  may  improperly  delay  or  impede  her  progress.  The 
master  may  neglect  to  perform  his  appropriate  functions.  The 
crew  may  be  improperly  absent,  or  they  may  refuse  to  perform 
their  duty.  The  merchant  may  neglect  to  put  his  gnods  on 
board  at  the  beginning,  or  to  take  them  out  at  the  end  of  the 
voyage.  This  hindrance  or  delaying  of  a  vessel  is  compensated 
by  demurrage,  which  is  an  allowance  for  the  detention  of  the 
vessel.  It  is  often  a  matter  of  express  contract,  but  it  is  not  ne- 
cessarily 80.  In  the  Black  Book  of  the  Admiralty  are  found 
cases  for  demurrage.  They  are  Admiralty  and  maritime  ca8eB.(a) 

i  298.  Vessels  engaged  in  the  fisheries,  in  wrecking,  in  priva- 
teering, or  other  maritime  employment  in  which  association  in- 
creases efficiency  or  security,  often  agree  to  make  common  cause 
in  their  enterprize ;  such  arrangements  are  agreements  of  con- 
aortship.  They  are  maritime  contracts— and  are  within  the 
acknowledged  jurisdiction  of  the  Admiralty  of  this  country.(i) 

i  299.  Tbe  Admiralty  has  also  jurisdiction  of  tiiesurvtyand 
gais  of  vessels.  In  cases  of  distress  or  serious  injury,  in  which  a 
master,  in  a  port  away  firom  his  owners,  finds  it  impracticable 
to  repair,  refit,  or  proceed  on  his  voyage,  the  sale  of  the  vessel 
and  cargo  seems  to  be  his  only  resort,  and  nothing  can  be  more 
fit  and  proper  than  that  the  maritime  courts,  administeritig  the 
law  of  the  sea,  and  in  some  sort  the  law  of  nations,  should  be 
held  competent  to  examine  into  the  circumstances,  and  order  a 
sale.    The  master  himself  cannot  fail  to  find  in  such  a  jurisdic- 


<■)  GapJD,  90, 14S.  9  Wheat.  363.  1  Gal.  316.  1  Rd>.  386.  4  id.  71, 169, 
US.  5  id.  33, 143, 103.  SIUc.  Ad.317.  3  Dod.  58.  FrruM  Ad.  116.  BbaA 
L>ir,  art.  101. 

{t}3H»w.56&    Aiil«,it06.    3  N.  Y- Leg.  Ob.  157. 
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tioD  a  most  reliable  auxiliary,  and  to  the  owner  aod  underwriter 
it  must  be  a  piotectiona  gaiDst  fi«ud,  imptovidence,  and  indiscre- 
tion. Under  the  influence  of  English  common  law  decisions,  there 
has  been  some  disposition  to  deny  the  Admiralty  jurisdiction, 
hut  it  toay  now  be  conudered  as  establi8bed.(a) 

}  300.  Cases  of  salvage  are  cases  of  Admiralty  and  maritime 
jurisdiction.  Salvage  is  the  compensation  that  is  to  he  made  to 
persons  by  whose  assistance  a  ship  or  its  lading  has  be^i  saved 
ftonx  impending  peril,  or  recovered  after  actual  loss.  It  is  of  two 
kinds ;  military  salvage  consisting  of  recapture  or  rescue  of  a 
ship  from  an  enemy ;  and  civil  salvage,  consisting  of  saving  in 
cases  of  property  derelict  and  shipwrecked,  or  in  peril.  They 
are  both  wi^io  the  Admiralty  jurisdiction,  both  in  England  and 
this  coimtry.(&) 

i  301.  For  the  protection  of  its  ctHiimerce,  tor  the  coUection 
of  its  revenues,  and  for  the  enforcement  of  all  the  regulations  of 
its  police  in  navigable  waters,  the  United  States,  Uke  all  other 
commercial  nations,  find  it  necessary  to  impose  penalties  and 
forfeitures  on  goods  afloat  and  on  vessels,  in  relation  to  which 
the  laws  of  trade,  navigation  and  revenue,  have  been  violated. 
In  a  great  variety  of  such  cases,  the  vessels  and  the  goods  are 
the  only  things  within  the  reach  of  the  courts  and  their  process. 
Whenever,  therefore,  a  penalty  or  forfeiture  is  attached  to  a  ship 
or  vessel,  or  goods  on  board  of  her,  it  is  enforced  by  a  seizure 
of  the  thing,  and  the  proceeding  to  condemn  it,  is  a  suit  in  the 
District  Court,  in  the  name  of  the  United  States  or  other  party, 
in  whose  favor  the  penalty  or  forfeiture  is  imposed. 

An  open,  visible  seizure,  by  an  officer  of  the  Government, 
authorized  by  law  to  seize,  must  precede  the  commencement  of 
judicial  proceedings.    The  seizures  are  usually  made  by  Ae 


<>)  DuDlip'i  Ad.  Frae.  46,  49.  Abbot,  S3.  £q>.  K.  P.  65.  Edwvd'a  Ad.  Ri^ 
118.    3  Dud.  388-195.    10  Wheat.  413.    6  Uwod,  455.    7  Whwi.  SSI. 

(t)  Dualsp'a  Fne.  57.  Abbot  an  Sttippin;,  554.  S  Cranch,  040.  4  Id.34T. 
Dv'i  1  Fau»,513.  DtTci*  R.  90,  61.  SFtan.  Law  J(ini.S29,— ac*nofMl*ag« 
in  Winouia. 
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revenue  officers,  or  by  the  commandera  of  armed  vessels  on  the 
high  seas.(a) 

f  303,  All  seiztires  under  laws  of  impost,  navigation  or  trade 
of  the  United  States,  where  the  seizures  are  made  on  waters 
navigable  &om  the  sea  by  vessels  of  ten  or  more  Ions  burthen, 
are  civil  cases  of  Admiralty  and  Maritime  jurisdiction,  and 
the  proceedings  to  enforce  them  must  be  had  in  the  District 
Court.(J) 

}  303.  It  is  the  place  of  seizure,  and  not  the  place  of  com- 
mitting the  c^ence,  which  decides  the  juri8diction.(c)  If  the 
seizure  be  made  in  a  foreign  jurisdiction,  or  on  the  high  seas, 
the  District  Court  of  the  District  to  which  the  property  is 
brought  has  the  jurisdictioa.((f)  If  the  seizure  be  made  within 
a  judicial  district  of  the  United  States,  the  District  Court  of  that 
district  has  the  jurisdiction.  If  the  seizure  be  unlawful,  the 
party  has  his  redress  by  a  suit  tw  personam  in  the  Admiralty ; 
and  the  jurisdiction  in  this  class  of  torts  is  co-extensive  with 
the  jurisdiction  of  the  seizure,  and  exists  whether  the  seizure  be 
on  the  high  seas,  in  ports  and  harbors,  or  on  the  lakes  and 
rivers  of  the  interior. 

Where  there  has  been  a  condemnation  in  a  revenue  case  of 
forfeiture,  an  informer  entitled  to  |  share  of  the  proceeds,  may 
institute  an  original  suit  in  the  Admiralty  to  recover  them.(e) 

i  304.  Ransom  Bills  are  exclusively  of  Admiralty  cognizance 


(B)  S  How.  4G4.  CoUcctiDD  Act  of  1699,  ^  TO.  CollMtiaa  Act  of  1793,  f  ST. 
3  WbMl.  346.  9  Cnnoh,  389.  SIrts  Tfvde  Aet,  May  10,  IdOO;  Matoh  3, 
leOT.    PinoTAcI,  HsrehS,  ltJ19.    Bett'a  Fnu.  68. 

(ft)  ICond.  11,333  2  U.}6H,  250,431.  Ware,  97.  Jad.  Aol,  4  9.  7  Cnneb, 
112.  4  Id.  MO,  976, 443.  3WhNL94ti.  9Wh»l.891.  3Dal.a97.  B  Wh»t. 
391.    J9H.  1.     n  Id.  1.     • 

(c)  1  Cand.  16L  3  Id.  965.  3Id.406.  5  Id.  473,  6B3.  4  Cnuwb,  443.  7 
[d.  113. 

(^  5  Cond.  637.  e4I.    1  Hu.  361.    9  Wheat.  391. 

«)  Ditiila[iPraa.3t),41.  1  Coad.  1S9.  4  Id.  143,  ISO,  335.  Conk.Treat.3d  «d. 
136,  139,  350,  3J1.  7  Cranoh.  113.  1  Coad.  13,  131  9  W.  168,  95ti,  431.  4 
Wwh.  493. 
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— they  necessarily  involve  the  question  of  prize  or  no  prize,  of 
the  legahty  of  the  capture,  and  of  the  regularity  of  the  commis- 
sion and  conduct  of  the  captors,  which  questions  are  of  Admi- 
ralty cognizance  alone.(a) 

i  305.  Proceeds. — Whenever  there  is  a  maritime  lien,  it  is  in 
the  nature  of  a  proprietary  inlerest,  and  it  adheres  to  the  pro- 
ceeds of  the  thing  into  whose  hands  soever  they  may  go ;  and 
the  ownership  and  possession  of  the  proceeds,  render  the  party 
himself  liable  personally  for  the  demand,  and  he  may  be  pro- 
ceeded against  in  personam.  The  existence  of  this  principle 
has  led  to  the  mistaken  notion,  that  there  is  no  jurisdiction  in 
personam,  except  as  ancillary  to,  or  springing  out  of,  a  lien. 
But  no  principle  is  better  settled,  than  that  personal  liability  in 
a  maritime  cause  of  action,  has  no  connection  with  or  relation 
to  lien.  This  lien  upon  proceeds  extends  often  to  the  proceeds 
of  a  judicial  sale  in  the  registry  of  the  court,  it  being  a  general 
rule,  that  before  the  proceeds  are  distributed,  the  court,  on  proper 
proceedings  for  that  purpose,  will  adjudicate  upon  the  claims  to 
such  proceeds  arising  from  liens  upon  them.(&) 

5  306.  Cases  of  Prize  have  always  been  held  to  be  within 
the  Admiralty  and  Maritime  jurisdiction  of  the  United  States, 
and  in  all  forms,  in  rem  and  in  j/eraonam,  for  condemnation  for 
military  salvage,  for  restitutiSn,  and  for  damages,  they  have 
been,  from  the  earliest  periods,  entertained  by  the  courts  sitting 
as  Courts  of  Admiralty ;  and,  by  the  act  of  Congress  of  June 
26,  1812,  §  6,  they  are  expressly  made  civil  causes  of  Admiralty 
and  Maritime  Jurisdiction. (c) 

f  307.  In  Scotland,  and  in  the  continental  nations  of  Europe, 
the  Admiralty,  by  virtue  of  its  general  powers,  exercises  the 


(a)  9  GaU.  R.  104. 34t,  343.     1  P«t.  a  C.  143.    Ante,  4  106. 

{b)  5  Pat  675.    Gilp.  185.    a  Gal.  4B3. 

(e]  SDal.  6,  54.  Act  of  Jnoe  36,1813,  }&  Cook.  Treat.  9d  »d.  135.  3  Dal.  R.  19. 
8  Cranoh,  137.  1  WhcaL  335.  1  Pet  Ad.  Deo.  1.  1  Gal  563.  9  Crauch.  3 
CoDd-  Et.  397.    5  Wheat.  385. 
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same  jurisdiction,  but  ia  England  the  High  Court  of  Admiialty 
has  no  such  jurisdiction  hy  virtue  of  its  general  pover ;  but 
the  Prize  Court  is  always  constituted  by  virtue  of  a  special 
comniission.(a) 

{ 308.  The  Court  of  Admiralty  has  jurisdiction  over  the 
whole  subject  matter  of  damage  on  the  high  seas. 

Cases  of  torts  on  the  high  seas,  super  altum  metre,  have  al- 
ways been  held,  even  in  England,  to  be  within  the  Jurisdiction 
of  the  Admiralty.  And  the  jurisdiction  in  such  cases  has 
usually  been  held  to  depend  upon  locality,  embracing  only  civil 
torts  and  injuries  done  on  sea,  or  on  waters  of  the  sea,  where 
the  tide  ebbs  and  flows.  It  depends  upon  the  place  where  the 
cause  of  action  arises,  and  that  place  must  be  the  sea  or  tide 
waters.  In  this  country,  under  the  influence  of  English  autho- 
rity, the  same  language  has  been  held.  It  may,  however,  be 
doubted  whether  the  civil  jurisdiction,  in  cases  of  torts,  does 
not  depend  upon  the  relation  of  the  parties  to  a  ship  or  vessel^ 
embracing  only  those  tortious  violation  of  maritime  right  and 
duty  which  occur  in  vessels  to  which  the  Admiralty  jurisdic- 
tion, in  cases  of  contracts,  applies.  If  one  of  several  landsmen 
bathing  in  the  sea,  should  assault,  or  imprison,  or  rob  another, 
it  has  not  been  held  here  that  the  Admiralty  would  have  juris-' 
diction  of  the  action  for  the  tort.(6) 

i  309,  Cases  of  assault  and  battery,  imprisonment,  or  other 
personal  injury,  or  ill  usage,  arising  between  master  or  officers 
on  the  one  hand,  and  seaman  or  passengers  on  the  other,  are 
cleariy  within  the  Admiralty  and  Slaritime  jurisdiction.  The 
Admiralty  entertains  jurisdiction  of  personal  torts  committed 
by  the  master  on  a  passenger,  whether  by  direct  force,  as  tres- 
passes, or  by  consequential  injuries.  The  contract  of  passen- 
gers with  the  master,  is  not  for  mere  ship  room  and  personal  exis- 


(«)  Black.  337.  Deng.  613. 

(i)  1  W.  Rob.  387.  3  Stor;  on  Conat  5-2T,  530.  1  Whe«t.  335.  DnnUp'a 
Ad.  Prac  43,  49.  1  PsiDe,  117.  War«,  91,  94  Vkl.  4  Moore,  323.  4  C. 
Sob.  73.    T  Penn.  Law  Jour.  77  - 
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tence  on  Ibitrcl,  but  for  reasonable  food,  comforts,  necessaries,  and 
kindaesB.  In  respect  to  females,  It  proceeds  yet  further,  snd  in- 
cludes an  implied  stipulation  against  obscenity,  immorality,  and 
a  wanton  disregard  of  the  feelings.  A  course  of  conduct  oppres- 
sive and  malicious  in  these  particulars,  will  be  punished  by  the 
Court,  as  well  as  personal'  assaults.  By  the  16th  rule  of  the 
Supreme  Court,  it  is  provided,  that  ia  all  suits  for  assault  and 
battery,  Or  beating,  the  suit  must  be  in  personam  only.(a) 

This  is  undoubtedly  true,  where  the  action  is  technically  for 
the  assault  and  battery,  as  a  mere  tort — ^but  it  would  seem,  on 
principle,  that  if  the  action  be  brought  on  the  contract,  as  for 
not  carrying  a  passenger  safely  and  without  Injury,  or  for  not 
treating  with  proper  kindness  a  passenger  or  seaman,  an  assault 
or  beating  being  die  gravamen  of  the  breach,  the  suit  may  be 
in  rem  against  the  vessel. 

i  310.  Cases  of  spoliation  and  damage,  are  cases  of  Admiral- 
ty and  Maritime  jurisdiction.  These  include  illegal  seizures 
or  depredations  of  vessels  or  goods  afloat  This  embraces  the 
civil  injury  called  piracy,  which  consists  in  an  unwarrantable 
violation  of  property  committed  on  the  high  seas.  The  inju- 
red party  may  proceed  against  the  property  or  the  proceeds  of 
the  property,  to  recover  it,  or  against  the  person  of  the  wrong 
doer  for  the  damage.(fr) 

i  311.  Every  violent  dispossession  of  property  on  the  ocean, 
is  prima  facie  a  maritime  tort,  and  as  such,  it  belongs  to  the 
Admiralty  jurisdiction.  Petitory  as  well  as  possessory  suits, 
are  cases  of  Admiralty  and  Maritime  jurisdiction.  They  may 
be  brought  in  all  cases  to  reinstate  the  owners  of  ships,  who 
have  been  wrongfully  deprived  of  their  property.  This  in- 
cludes cases  of  restitutioa  of  captured  property — of  vessels  ir- 


(a)  Rule  16.    3  MMati'i  R.  343.    7  N.  Y.  L«g.  Ob.  349. 

(&)  3  Dod.  369,  373.  3  Cbit  Gen.  Frac.  51T.  I  Vaat.  173.  3  Kfb  838. 
BoteL  397.  4  lost.  153.  3  BnlM.  97.  1  Rob.  530,  c.  35.  1  Com  Dig.  9T3.  1 
Hay.  141    1  W.Rob.  433. 
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jegiilarlr  or  illegally  condemiied,  wad  aold  by  the  nuutor  with- 
out lega.1  authority,  oi  in  an  illegal  oi  iir^ulai  matuiei^a) 

i  313.  Cases  of  collision  of  tcsbqIs,  are  cases  of  Admiralty 
and  Maritime  jurisdictioQ. 

There  have  been  attempts  to  exclude  from  the  jurisdiction,  in 
these  cases,  all  cases  arising  within  a  county,  a  port,  or  a  hai^ 
bar,  but  the  jurisdiction  may  now  be  considered  as  fully 
settled  in  alt  cases  within  waters  affected  by  the  ebb  and  flow 
of  the  tide,  and  on  the  great  lakes  and  the  rivers  connecting 
them  as  well  within  ports,  harbors,  and  counties,  aa  on  the 
open  sei\.(A) 


§313.  The  extent  of  tlie  political  grant  of  judicial  jurisdic- 
tion, in  maritime  cases,  to  the  General  Government,  as  an  inde- 
pendent Sovereignty,  has  been  thus  treated  at  greater  length 
than  it  would  have  been,  but  for  the  conviction,  that  the  subject 
is  one  deserving  all  the  importance  which  the  founders  of  the 
Republic  gave  to  it.  The  attempt  to  Umit,  and  even  to  destroy, 
this  jurisdictiOD,  has  entirely  overlooked  the  great  national 
reasons  for  which  the  grant  was  made,  and  was  in  the  highest 
degree  necessary  to  the  respectability  and  usefulness  of  the 
General  Government,  aad  has  confined  itself  to  the  narrow,  lo- 
cal and  municipal  grounds  which,  in  an  age  unlike  our  own, 
were  taken  in  a  paltry  strife  of  judicial  rivalry.  I  cannot  help 
thinking  that  if  all  the  judicial  power  vested  in  the  United 
States,  bad,  in  all  its  details,  been  distributed  in  a  judicial  sys- 
tem, composed  of  subordinate  judicial  officers  imd  courts,  as 
well  as  of  higher  tribunals,  fully  adequate  to  all  the  wants  of 
the  people,  in  small  matters  as  well  as  great,  within  the  range 
of  that  grant  of  power,  it  would  have  been  felt  in  the  strength, 
and  harmony,  and  peace  and  affection  which  would  result  from 


i«)  1  WhML  938.    10  Whsit  473.    5  Hu.  4E5.     1  Gal.  585. 
(i)  Kale  15.    3  Dod.  83.    1  H>g.  109.    Gilp.  979.    1  How.  B9.    3  Ha{-  3SL 
5  Row.  441.    TiATtV  R.  193.    Ibid.  360. 


^d  by  Google 


170  THE  AMERICAN  ADHIRALTT. 

the  increased  security  of  the  rights  of  the  citizens  of  the  diffe- 
rent States.  The  national  judiciary  would  thus  have  been 
TisiUe  everywhere,  accessible  everywhere,  and  everywhere  the 
shield  and  the  protection  of  the  citizen  and  the  stranger  against 
local  prejudices,  sectional  sympathies,  end  fanatical  animosities. 
The  mere  moral  effect  of  that  judicial  system,  with  its  present 
limited  extent,  is  of  incalculable  benefit  to  the  nation,  and  it 
is  the  duty  of  all  who  love  the  honor  of  the  country,  to  sustaia 
it  in  its  legal  and  proper  exten(.(a) 
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CHAPTER     XVIII. 

Admiralty  Practice. —  The  Organization  of  the  Courts. 

i  314.  The  law  of  National  jurisdiction  or  Kirereignty  in 
Admiralty  and  Maritime  cases  beiag  ascertained,  the  next  sulv 
ject  of  inquiry,  is  the  mode  of  administering  justice  ia  such 
cases. 

Practice  is  the  means  by  which  justice  is  administered.  And 
as  the  first  step  In  providing  for  the  administration  of  justice,  is 
the  creation  of  courts  of  justice,  so  the  last  step  ia  the  exercise' 
of  the  powers  of  the  court  in  executing  its  judgments. — Thus  the 
whole  of  what  is  usually  denominated  Admiralty  Practice,  is 
the  oi^anization  and  jurisdiction  of  the  Admiralty  Courts,  their 
forms,  modes,  and  rules  of  procedure,  and  the  duties  and  re> 
sponsibilities  of  their  various  functionaries. 

Admiralty  Courts. 

i  316.  There  are  no  courts  of  the  United  States  which  are 

merely  Admiralty  Courts.    The  only  Courts,  except  the  Courts 

in  the  Territories,  are — The  District  Courts.— — Thb  Cir- 

coiT  CoDRTa. The  Supreme  Couht. And  they  have 

each  of  them  Admiralty  jurisdiction  in  certain  cases,  as  well  as 
Common  law — civil  and  criminal — and  Equity  jurisdiction. 

The  District  Court. 
i  316.  The  United  States,  exclusive  of  (he  Territories,  wat 
originally  divided  into  as  many  districts  as  there  were  States. 
The  great  incn>ase  in  population  and  business  of  some  of  the 
States,  has  made  it  necessary  to  divide  them  into  two  districts. 
In  each  of  these  districts  is  a  court  called  a  District  Court, 
held  by  a  single  jndge,  who  is  called  the  District  Judge,  and  in 
him  all  the  judicial  powers  of  that  court  are  vested. 
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{  317.  The  District  Courts  have  exclusive  original  cognizaoce 
of  all  civil  causes  of  Admiralty  and  Maritime  jurisdiction,  in- 
cluding all  seizures  under  laws  of  impost,  navigation  or  trade, 
of  the  United  States,  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea  by  vessels  often  or  more  tons 
burthen,  within  their  respective  districts,  as  well  as  upon  the 
high  8ea8.(a) 

^  318.  The  judges  of  tlie  District  Court  must  reside  within 
the  districts  for  which  they  are  appointed,  and  they  are  required 
to  hold  stated  terms,  at  such  times  and  places  as  are  established 
by  law.(A)  The  stated  terms  in  the  southern  district  of  New 
York  are  held  on  the  first  Tuesday  of  every  month.  They  are 
slao  authorized  to  hold  special  courts  at  their  discretion,  at 
ancb  places  in  their  respective  districts  as  the  nature  of  the 
business,  and  the  discretion  of  the  judge,  shall  direct  The 
character  of  maritime  causes,  and  the  necessities  and  occu- 
pations of  many  of  the  persons  engaged  in  maritime  transac- 
tions, and  whose  presence  as  parties  or  witnesses  is  often 
necessary  to  the  administration  of  justice,  renders  delay,  in 
many  cases,  equivalent  to  a  denial  of  justice.  It  is  with  a  view 
to  speedy  justice,  that  this  power  to  hold  special  courts  has  been 
conlened  on  the  courts ;  and  in  the  maritime  portions  of  the 
country,  it  is  the  uniform  practice  to  hold  special  courts  fre- 
quently for  the  trial  of  causes.  In  the  southern  district  of  New 
York  special  terms  are  held  on  every  Tuesday  when  the  stated 
term  is  not  in  session.(c)  And  as  the  court  is  always  open, 
and,  wherever  the  judge  is,  there  is  a  court,  it  is  the  prac- 
tice to  enter  all  orders  in  causes,  in  the  vacation  of  the  usual 
terms,  as  of  a  special  term  held  on  the  day  of  entering  the 
order. 

^  319.  In  case  of  the  inability  of  the  Judge  of  any  District 


(■)  Jad.  Aol  of  1769,  i  9.     Cook.  Tiaal.  3d  aiit.  S3,  139. 
(i)  Tide  •  full  abrtnct  of  ths  ttnat  et  ttio  Dwtriet  CooRi  tfarooghoDt  tl 
Wd  Statw,  Conk  Treat.  9d  edit.  I  OS,  (( ttq. 
(c)  I^d.  AM  of  inn,  f  3.    DanUp.  lOd 
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Court  to  alteod  on  the  day  appointed  for  holding  a  District 
Court,  such  court  may,  by  Tirtue  of  a  written  order  from  the 
Judge  thereof,  directed  to  the  Marshal  of  the  district,  be  ad- 
journed by  the  Marshal  to  the  next  stated  term  of  said  court,  or 
to  such  day  prior  thereto  as  in  the  said  order  shall  be  appointed. 
And  in  case  of  the  death  of  the  said  Judge,  all  process,  plead- 
ings and  proceedings  are  continued  of  course,  until  the  next 
stated  session  after  the  appoiotmeot  and  acceptance  of  the  office 
by  his  succes8or.(a) 

la  case  of  the  disability  of  the  District  Judge  to  perform  the 
duties  of  his  office,  the  cases  before  him  are  transferred  to  Iha 
Circuit  Court,  as  is  more  fully  stated  ia  section  321. 

The  Cireuit  Court. 

i  320.  Ad  appointed  number  of  Districts  constiiute  a  Circuit, 
of  vhich  a  judge  of  the  United  States  Supreme  Court  is  Circuit 
Ju(%e ;  and  in  every  District  of  said  Circuit  is  held  a  Circuit 
Court,  composed  of  two  judges,  the  District  Judge  of  the  District, 
and  the  Circuit  Judge  of  the  Circuit  Either  of  the  judges  may 
hold  the  Circuit  Court  in  all  cases,  except  in  appeals  from  the 
District  Court,  in  which  cases  the  District  Judge  cannot  Fit. 

The  Circuit  Courts  have  no  original  civil  Admiralty  jurisdic- 
tion. Id  that  class  of  cases,  their  jurisdiction  is  confined  to 
appeals  from  the  District  Courts  in  their  respective  districts, 
and  the  court  is  composed  of  the  Circuit  Judge  alone.  In  many 
of  the  Districts,  the  District  Court  is  clothed  with  the  powers  of 
a  Circuit  Court,  in  which  cases  it  is  to  be  considered  as  a  Cir- 
cuit Court,  in  the  exercise  of  those  powers. 

From  final  decrees  in  a  District  Court,  in  causes  of  Admiralty 
and  Maritime  jurisdiction,  where  the  matter  in  dispute,  exclusive 
of  costs,  exceeds  the  sum  or  value  of  fitly  dollars,  an  appeal  is 
allowed  to  the  Circuit  Court  next  to  be  holden  in  the  District 
where  the  decree  was  Tendered.('i) 


(fl)  Act  ^  March  SB,  1804,  4  I.    Jad.  Aot  of  1TB>,$  «.    IG4LS3a.    Am  af 
Aof.  as,  11149.  iS. 
(a)  CoDk.  Traat  9d  adit.  9S.     Act  of  March  Sd,  1BD3,  {  9, 
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i  321-  In  case  of  the  disability  of  the  District  Judge  to  per- 
fiiriii  his  duties,  the  business  may  be  transferred  to  the  Circuit 
Court,  by  virtue  of  the  "  Act  further  to  amend  the  judicial  sys- 
tem of  the  United  States,"  passed  March  2,  1807,  which  pro- 
Tides  : Sec,  1.  That  in  case  of  the  disability  of  the  District 

Judge  of  either  of  the  districts  of  the  United  States  to  hold  a  dis- 
trict court,  and  to  perform  the  duties  of  his  office,  and  satisfactory 
STJdcnce  thereof  Lieiog  shown  to  the  Justice  of  the  Supreme  Court, 
a!l3tted  to  that  circuit  in  which  such  district  court  ought  by  lav 
to  beholden;  and  on  application  of  the  District  Atlomey  or  Uar- 
atia)  of  such  district  iu  writing  to  the  said  justice  of  the  supreme 
court,  said  justice  of  the  supreme  court  shall  thereupon  issue 
his  order  in  the  nature  of  a  certiorari,  directed  to  the  clerk  of 
such  district  court,  requiring  him  forthwith  to  certify  into  the 
next  circuit  court  to  be  holden  in  said  district,  all  actions,  snitt 
canses,  pleas  or  processes,  civil  or  criminal,  of  what  nature  or 
kind  soever,  that  may  be  depending  in  said  district  court  and 
undetermined,  with  all  the  proceedings  thereon,  and  all  files 
and  papers  relating  thereto ;  which  said  order  shall  be  imme- 
diately published  in  one  or  more  newspapers,  printed  in  said 
district,  and  at  least  thirty  days  before  the  session  of  such  circuit 
court,  and  shall  be  deemed  a  sufficient  notification  to  all  con- 
cerned. And  ihe  said  circuit  court  shall  thereupon  have  the 
same  cognizance  of  all  such  actions,  suits,  causes,  pleas  or  pro- 
cesses, civil  or  criminal,  of  what  nature  or  kind  soever,  and  In 
the  like  manuer  as  the  district  court  of  said  district  by  law 
might  have,  or  the  circuit  court ,  had  the  same  been  originally  com- 
menced therein ;  and  shall  proceed  to  hear  and  determine  the 
same  accordingly ;  and  the  said  justice  of  the  supreme  court 
during  Ihe  continuance  of  such  disability  shall  moreover  be  in- 
vested with  and  exercise  all,  and  singular,  the  powers  and 
authority,  vested  by  law  in  the  judge  of  the  district  court  iu  said 
district.  And  all  bonds  and  recognizances  taken  for  or  return- 
able to  such  district  court  shall  be  construed  and  taken  to  be  to 
the  circuit  court,  to  be  holden  thereafter,  in  pursuance  of  this 
act,  and  shall  have  Ihe  same  force  and  effect  in  such  circuit 
court,  as  ihey  could  have  had  in  the  district  court  to  which 
they  were  taken :   Provided,  that  nothing  in  this  act  contained 


^d  by  Google 


THE  COVBTS.  181 

sfaall  be  so  conBtrned  as  to  require  of  the  judge  of  the  anpreme 
eonit  within  whose  circuit  such  district  may  lie,  to  hold  any 
special  court,  or  court  of  Adminilly,  at  any  other  time  than  the 
legal  time  tor  holding  the  circnit  coart  of  the  United  States  ia 
and  for  such  district. Skc.  2.  That  the  clerk  of  such  dis- 
trict court  shall,  during  the  continuance  of  the  disability  of  tha 
district  judge,  continue  to  certify  as  aforesaid,  all  suits  or  actions 
of  what  nature  or  kind  soever,  which  may  thereafter  be  brought 
to  such  district  court,  and  the  same  transmit  to  the  circuit  court 
next  thereafter  to  be  holden  in  the  same  district ;  and  the  said 
circuit  court  shall  have  cognizance  of  the  same  in  like  manner 
as  ia  herein  before  provided  in  this  act,  and  shall  proceed  to 
hear  and  determine  the  same ;  Provided  nerxrthelesa,  that  when 
the  disability  of  the  district  judge  shall  cease  or  be  removed,  all 
suits  or  actions  then  pending  snd  undetermined  in  the  circuit 
court,  in  which  by  law  the  district  courts  have  an  exclusive 
original  ct^nizance,  shall  be  remanded,  and  the  clerk  of  the 
said  circuit  court  shall  transmit  the  same,  pursuant  to  the  order 
of  said  court,  with  all  matters  and  things  relating  thereto,  to  the 
district  court  next  thereafter  to  be  holden  in  said  district,  and 
the  same  proceedings  shall  be  had  therein  in  said  district  court 
as  would  have  been,  had  the  same  originated  or  been  continued 
ia  the  said  district  couri.^ — —Sec.  3.  That  in  case  of  the  dis- 
trict judge  in  any  district  being  unable  to  discharge  his  duties, 
as  afcvesaid,  the  district  clerk  of  such  district  shall  be  authorized 
and  empowered,  by  leave  or  order  of  the  circnit  judge  of  the 
circuit  in  which  such  district  is  included,  to  take,  during  such 
disability  of  the  district  judge,  all  examinations  and  depositions 
of  witnesses,  and  make  all  necessary  rules  and  orden  prepara- 
tory to  the  final  hearing  of  all  causes  of  admiralty  and  mari- 
time jurisdiction. 

i  322.  Under  the  3d  section  of  this  act,  the  Hon.  Judge  Nelson, 
the  Justice  of  the  Supreme  Court,  allotted  to  the  second  circuit, 
has  recently  made  tfie  prescribed  order  in  the  following  form  : 

"  It  having  been  satisfactorily  shown  to  me,  that  the  Hon. 
Samuel  R.  Betts,  District  Judge  of  the  Southern  District  of 
New  York,  ia  disabled  from  ill  health  to  discharge  the  duties  of 
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hia  office,  it  U  ordered  that  James  W.  Melcalf,  Esq.,  clerk  of 
the  said  District  Coart,  do  take,  duiiag  such  disability  of  said 
District  Jud^  examinations  and  depositions  of  witnesses,  and 
make  all  aecessary  rules  and  orders  preparatory  to  the  final 
heariiig  of  all  causes  of  admiralty  and  maritime  jurisdiction, 
according  to  the  act  of  Congress,  March  2,  1809. 

"  Sahitbl  Nelson. 

"  Washington,  Jaiiy.  28th,  1850." 

This  order  is  entered  at  length  in  the  minutes  of  the  District 
Court,  and  in  pursuance  of  it,  the  clerk  at  the  regular  term  of 
(be  court,  calls  the  causes  of  Admiralty  and  maritime  juiisdic- 
titm,  in  their  order  on  the  docket  or  calendar  of  causes,  and  per- 
fbnns  all  the  functions  of  the  judge  in  such  causes,  except  to  hear 
the  arguments,  and  decide  the  cause.  He  takes  down  the  tes- 
timony in  writing,  upon  which,  after  hearing  the  parties,  the 
Judge  decides, 

^  323.  In  all  suits  and  actions  in  any  District  Court  of  the 
United  States,  in  which  it  shall  appear  that  the  judge  of  such 
court  is  any  ways  concerned  in  interest,  or  has  been  of  counsel 
for  either  party,  or  is  so  related  to  or  connected  with  either  party, 
as  to  render  it  improper  for  him,  in  his  opinion,  to  sit  on  the  trial 
of  such  suit  or  action,  it  shall  be  the  duly  ofauch  judge,  on  appli- 
cation of  either  party,  to  cause  the  fact  to  be  entered  on  the  re- 
ords  of  the  court;  and,  also,  an  order  that  an  authenticated 
opy  thereof,  with  all  the  proceedings  in  such  suit  or  action, 
shall  he  forthwith  certified  to  the  next  Circuit  Court  of  the  dis- 
trict ;  and  if  there  be  do  Circuit  Court  in  such  district,  to  the 
next  Circuit  Court  in  the  state ;  and  if  there  be  no  Circuit  Court 
in  such  state,  to  the  most  conrenient  Circuit  Court  in  an  adjoin- 
ing stale ;  which  Circuit  Court  shall,  upon  such  record  being 
filed  with  the  clerk  thereof,  take  cognizance  thereof,  in  the  like 
manner  as  if  such  suit  or  action  had  been  originally  commenced 
in  that  court,  and  shall  proceed  to  hear  and  determine  the  same 
accordingly ;  and  the  jurisdiction  of  such  Circuit  Court  shall  ex- 
tend to  all  such  cases  so  removed  as  were  cognizable  in  the  Dis-' 
trict  Court  from  which  the  same  was  removed. 

Supreme  Court. 
S  384.  The  Supreme  Court  of  the  United  Slates  consists  of  a 


^d  by  Google 


THE  couan.  183 

Chief  Jualice,  and  Might  associate  judges.  It  has  exclusive!/ 
all  such  jurisdiction  of  all  civil  suits  in  Admiralty,  against  am- 
bassadors or  other  public  minister,  or  their  domestics,  or  domes- 
tic servants,  as  a  court  of  lav  can  have,  consistently  vith  the 
law  of  nations.  And  also  of  all  civil  suits  in  Admiralty,  when 
a  state  is  a  party,  except  between  a  state  and  its  citizens,  or  d- 
tizeiis  of  other  states,  or  aliens. 

It  has  also  original,  but  not  exchisive,  jurisdiction  of  civil 
suits  m  Admiralty,  between  a  state  and  citizens  of  other  states, 
or  aliens — and  suits  brought  by  ambassadors  or  other  public 
ministers,  or  in  which  a  consul,  or  vice-consul,  is  a  party. 

The  Supreme  Court  has  also  power  to  issue  writs  of  prohibi- 
tion to  the  District  Courts,  when  proceeding  as  Conrts  of  Ad- 
miralty and  Maritime  jurisdictioo. 

The  Supreme  Court  has  also  jurisdiction,  on  appeal,  from  the 
Circuit  Courts,  in  all  cases  of  final  decrees  in  Admiralty,  when 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
01  value  of  two  thotisand  dollaT8.(a) 

^  325.  The  judges  of  all  these  courts,  are  appointed  by  the 
Preudent  of  the  United  States,  by  and  with  the  Eidvice  of  the  Se- 
nate, to  hold  during  good  behavior.  Before  they  proceed  to  ex- 
ecute the  duties  of  their  respective  offices,  they  must  take  the 
following  oath  or  aJSrmation : 

"  I,  A.  R,  do  solemnly  swear  or  affirm,  that  I  wUI  administer 
justice  without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  tlie  rich  ;  and  that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  incumbent  on  me  as  judge, 
&c.,  according  to  the  best  of  my  abilities  and  understanding, 
agreeably  to  the  constitution  and  laws  of  the  United  States.  So 
help  me  God,"(6) 

i  326.  Their  commissions  are  issued  from  the  Department  of 
State — are  simple  appointments  to  the  office,  without  any  enu- 
meration of  duties,  or  grant  of  powers  or  privileges.    Their  com- 


(■}  Jad.  Act  or  1789,  f  13. 

((}  CoiHt  Mt  a,  {  9,  ut.  8,  4  1.    Jnd.  Actefl*S9, 
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missions  give  (he  office,  and  it  is  to  the  taws  of  the  CoDgreu 
alone  that  th«y  are  to  luck  for  their  duties,  tbeir  powers,  and 
their  privileges.   The  commission  is  in  the  following  fona : 

"John  Quincy  Adams,  President  of  the  United  States  of 
America — 

"  To  all  who  shall  see  these  presents,  greeting. 
"Know  ye,  that  reposing  special  trust  and  confidence  in  the 
wisdom,  uprightness,  and  learning  of  Samuel  R.  Bells,  of  New 
York,  I  have  nominated,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate,  do  appoint  him  Judge  of  the  United  States, 
for  the  southern  district  of  New  York,  and  do  authorize  and 
empower  him  to  execute  and  fulfil  the  duties  of  that  office,  ac- 
cording to  the  constitution  and  laws  of  the  said  United  States, 
and  to  have  and  to  hold  the  said  office,  with  all  the  powers,  pri- 
vileges, and  emoluments  to  the  same,  of  right  appertaining  unto 
him,  the  said  Samuel  R.  Betts,  during  his  good  behavior. 

"In  testimony  whereof,  I  have  caused  these  letters  to  be 
made  patent,  and  the  seal  of  the  United  States  to  be 
hereunto  affixed.  Given  imder  my  hand,  at  the  City 
[t.  B.]  of  Washington,  the  twenty-first  day  of  December, 
A.  D.  1826,  and  of  the  Independence  of  the  United 
States  the  fifty-first. 

"John  Qdinct  Adams. 
By  the  President, 

"  H.  Clay,  Secretary  of  ^ate" 

The  commission  of  the  Judge  of  the  District  Court  is  usually 
inserted  at  length  in  the  minutes  of  the  court,  on  the  day  of  hia 
taking  his  seat  on  the  bench,  preceded  by  an  order  as  follows : 

"  The  Honorable  Samuel  R.  Betts  having  been  appointed 
Judge  of  this  Court,  and  having  taken  the  oath  required  by 
law,  took  his  seat  upon  the  bench,  and  bis  commission  was  or- 
dered to  bo  entered  at  length  in  the  minutes." 

§  327.  They  have  no  separate  commission  or  coostitutioo,  aa 
Courts  of  Admiralty.  When  sitting  to  try  an  Admiralty  cause, 
the  court  is  an  Admiralty  Court,  and  when  sitting  to  try  a  eri- 
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minal,  it  is  a  Criminal  Court,  and  the  court  passes  from  the  trial 
of  aa  Admiralty  cause  to  a  common  law  cause,  and  vice  versa, 
and  becomes  alternately,  at  the  same  silting,  according  to  the 
nature  of  the  cause  on  trial,  an  Admiralty  Court,  an  Equity 
Court,  and  a  Common  Law  Court  of  civil  or  criminal  jurisdiction, 
without  any  change  of  style  or  form,  or  officers  or  records,  ex- 
cept Aat  each  case  is  conducted  according  to  the  established 
course  of  proceedings  appropriate  to  its  class.  It  is  thus  always 
the  same  court,  whether  acting  in  one  class  of  causes  or  ano- 
ther. It  is  only  as  Admiralty  Courts  that  they  are  here  to  be 
coosidered. 

The  judges  are  not  allowed  to  exercise  the  profession  or  em- 
ployment of  counsel  or  attorney,  or  to  be  engaged  in  the  practice 
of  the  law.(a) 

S328.  All  these  courts  have  power  to  issue  all  writs  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  nnd  usages  of  law.  They 
have  also  power  to  impose  and  administer  all  necessary  oaths  or 
affirmations,  and  to  punish,  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  all  contempts  of  anthority  in  any  cause  or 
hearing  before  the  court.  Also,  to  mafte  and  establish  all  ne- 
cessary rules  for  the  orderly  conducting  business  in  said  courts, 
provided  such  rules  are  not  repQgnant  to  the  laws  of  the  United 
Stals6.(6} 

i  329.  In  the  exercise  of  its  appropriate  jurisdiction,  the  Court 
of  Admiralty  exercises  equitable  as  well  as  legal  jurisdiction. 
If  the  subject  be  of  a  maritime  nature,  and  so  within  the  power 
of  the  court  ^i^d  be  of  such  a  nature,  that  the  relief  must  be  in 
the  natiue  of  equitable  relief)  the  court  is  entirely  competent  to 
give  the  equitable  as  well  as  the  legal  relief.  It  has  the  capacity 
fii  a  court  of  law,  and,  in  certain  respects,  the  capacity  of  a 
court  of  equity.  In  its  decinons  upon  the  ultimate  rights  of 
parties,  from  consideraUons  of  conscience,  justice  and  humanity, 


(a)  S  Wheat  4531    4  Cnnflh,  94.    Act  of  Dw.  IB;  1613, 
(t)  Jad.  Act  of  1789,  4  14.    Ibid,  4  H-    TCr.33. 
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it  sometimes  mitigates  the  aererity  of  contracts,  and  modenles 
exorbitant  demaads.(a)  The  nature  of  maritime  controversies, 
obviously,  however,  necessarily  excludes  from  Courts  of  Admi- 
ralty, large  classes  of  cases,  such  as  specific  performance — trusts, 
&c.,  which  are  of  frequent  occurrence  in  Courts  of  Equity.  And 
the  Court  of  Admiralty  is  not  a  Court  of  General  Equity,  nor 
has  it  the  characteristic  powers  of  a  Court  of  Equity,  but  it  is 
bound,  by  its  nature  and  constitution,  to  determine  the  cases 
submitted  to  its  cognizance,  upon  equitable  priaciples,  and  ac- 
cording to  the  rules  of  natural  justice.  It  cannot,  in  a  techni- 
cal sense,  be  called  a  Court  of  Equity.  It  is  rather  a  Court  of 
justice.*'{b) 

i  330.  These  courts,  in  the  exercise  of  their  admiralty  juris- 
diction, have  three  great  classes  of  functions.  They  are  Prize 
Courts,  in  which  are  adjudicated  all  the  various  admiralty  and 
maritime  questions  relating  to  maritime  prizes  of  war. 

They  are  Instance  Courts,  in  which  are  heard  and  determined 
civil  suits  of  a  maritime  character  between  party  and  party ; 
and  they  are  Criminal  Courts,  in  which  are  tried  and  punished 
those  maritime  officers  of  which  the  acts  of  Congress  have 
given  them  jurisdiction. 

As  Prize  Courts  ajid  Instance  Courts,  all  causes  are  heard 
and  determined  by  the  court  a\oae,  without  the  aid  of  a  jury. 
As  Criminal  Courts,  they  administer  justice  in  Admiralty  cases, 
with  the  aid  of  a  grand  jury  and  a  petit  jury,  like  the  common 
laff  courts  of  criminal  jurisdiction. 

§  331.  Clerks. — Each  of  these  courts  has  power  to  appoint 
its  clerk.  It  is  the  Court,  not  the  judge  or  judgos  that  has  the 
power  of  appointment,  and  the  appointment  is  in  the  first 
instance  properly  made  by  the  judge  or  judges,  by  a  written 
certificate  of  appointment.  The  appointment  should  always 
be  formally  made  by  an  order  of  the  Court  duly  entered  in  the 
minutes.  Each  clerk  before  entering  upon  the  execution  of  his 
office,  must  take  the  following  oath  : 


(a)Ed«.  Ad.JQr.3].     Gnp.4358.     11  PeL  175.     1  Sum.  388.     S  id. 44a 
Cnn.  125.     1  WheiL  440.  .9  Dod.  58.    1  Utg.  347.    3  td.  377.    Bm.  106. 
^t;  1  W.  Bob.  IbS.    4Eob.S50.    SDod.    GBob-S^. 
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■  "  I,  A.  B.  boiiig  appointed  clerk  of  ,  do  solemnly 

swear,  (or  affirm,)  that  I  will  truly  or  faithfully  enter  and  record 
all  the  orders,  decrees,  Judgments  and  proceedings  of  the  said 
court ;  and  that  1  will  faithfully  and  impartially  discharge  and 
perform  all  the  duties  of  my  said  office,  according  to  the  best 
of  my  ability  and  understanding,  so  help  me  Giod." 

The  clerks  must  also  give  a  bond  with  sufficient  sureties, 
(to  be  approved  by  the  court,)  to  the  United  States,  in  the  sum 
of  $2000,  faithfully  to  dischaige  the  duties  of  their  office,  and 
seasonably  to  record  the  decrees,  judgments  and  determinatioos 
of  the  conrL(a) 

i  332.  It  is  the  duty  of  the  clerk  in  Admiralty  cases,  to  per- 
form all  those  services  which  are  usually  performed  by  clerks 
of  courts — to  receive  arid  mark  its  files— to  keep  and  affix  its 
seal — to  issue  its  processes — to  keep  its  minutes  of  proceedings 
and  its  records — and  to  administer  oaths,  take  Iwil,  Jkc.  in 
court — being  in  all  these  matters  the  servant  of  the  court  whose 
power  he  aids.  He  has  authority  by  statute,  to  take  bail  and 
depositions  in  certain  cases — and  to  perform  various  duties  in 
case  of  the  inability  of  the  judge,  as  has  been  before  stated — 
and  he  keeps  the  account  of  the  moneys  deposited  in  court. 
He  is  bound  at  evey  stated  session  of  the  court,  to  present  en  ac- 
count to  the  court  of  all  the  moneys  remaining  therein  subject 
to  ils  order,  stating  particularly  on  account  of  what  causes  said 
moneys  are  deposited — which  account,  with  the  vouchers,  must 
be  filed.  He  may  be  attached  for  contempt,  if  he  refuse  or 
neglect  to  obey  the  orders  of  the  court  for  depositing  such 
moneys.(&) 

i  333.  In  the  Southern  District  of  New  York,  the  clerk  keeps, 
as  one  of  the  books  of  the  court,  an  Admiralty  Register,  in 
which  he  enters  the  title  of  each  Admiralty  cause,  a  brief  note 
of  the  cause  of  action,  and  the  names  of  the  proctors,  as  aooa 


(a)  Jad.  Act.  i  7. 

(b)  Act  of  M>T  8,  IT93,  f  8  ud  la    lot.  43,  Ael  of  Htrcli  3,  1809.    Ante, 
i331.    Act<ifManib3,1817. 
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as  the  libel  is  filed,  and  chronological  minutes  of  the  steps  in 
the  cause,  to  its  final  determinatioa. 

Such  a  register  so  greatly  promotes  the  coarenience  of  the 
court,  the  clerk  and  the  parties,  and  is  bo  useful  io  pnserriog 
the  due  order  of  proceediags,  and  making  them  acceptable  to 
all  who  may  be  entitled  to  know  them,  that  it  is  almost  a  matter 
of  necessity  in  courts  having  much  Admiralty  business,  and  is 
so  useful  in  all  cases,  that  it  might  well  be  required  by  a  gen- 
eral rule  of  the  Supreme  Court,  to  be  kept  in  all  the  courts  of 
the  United  States, 

{  334.  Proctors  and  Advoeatea. — fa  all  the  courts  of  the 
United  States,  the  parties  may  plead  and  manage  their  own 
causes  personally,  or  by  the  aid  of  such  attorneys  or  counsel, 
as  by  ibe  rules  of  the  courts  respectively,  are  permitted  to 
manage  and  conduct  causes  therein.  Attorneys  in  Admi- 
ifdty  Courts  are  called  Proctors — from  the  Latin,  proaa-a- 
tor — French,  proeureur — after  the  usage  of  the  civil  law ; 
and  couDsellors  are  called  Advocates.  The  modes  uid  con- 
ditions of  admisaioa  as  Proctors  and  Advocates,  are  different 
in  different  districts,  the  whole  matter  being  entirely  subject  to 
the  rules  of  the  respective  courts. 

It  is  the  peculiar  duty  of  the  Proctor  to  conduct  the  pro- 
ceedings out  of  court — ^process,  pleadings,  entries,  stipulations, 
admissions,  consents,  settlements,  and  motions.  He  is  the 
nominal  representative  of  the  party,  and  his  name  should 
appear  in  all  the  papers ;  aod  all  orders  should  be  stated  to 
have  been  made  on  his  motion. 

It  is  the  peculiar  duty  of  the  Advocate  to  represent  the  party 
in  court^-to  make  motions,  examine  witnesses,  address  the 
court,  and  advocate  the  cause.(a) 

^  335.  FroctOTS  are  more  properly  appomted  by  the  party  in 
writing ;  but  there  is  no  leg^  necessity  for  a  written  proxy^ 
a  verbal  appointment  is  sufficient ;  and  till  denied,  the  court 
always  presumes  the  Proctor  who  appears  has  proper  authority^ 


(a)  JndioUrr  Aot  of  lVi9,  i  39.   Saii'i  Pne.  9.  IS,  19. 
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The  court  may  always  call  upon  him  to  state  for  whom  he  is 
authorized  to  appear. 

If  the  party  have  a  Proctor  and  Advocate,  he  cannot  con- 
duct the  cause  himself;  nor  can  ho  call  to  his  assistance  one 
who  is  not  a  Proctor  or  Advocate  of  the  court. 

Both  Proctor  and  Advocate,  while  the  cause  is  pending,  have 
full  power  over  it.  After  final  decree,  they  have  no  power, 
except  to  sue  out  execution  and  superintend  and  direct  its 
enforcement  They  have  no  power  to  discharge  the  decree, 
except  on  its  performance,  unless  authorized  by  the  party  .(a) 

i  336.  Thepowerof  the  Proctor  and  Advocate  is  revocable  by 
the  party  without  cause  assigned.  It  should  be  done  by  leave  of 
the  court  on  notice  to  the  Proctor.  And,  on  the  application  of 
the  party,  the  general  powers  of  the  Proctor  of  Advocate  may 
be  restricted. 

Proctors  and  Advocates  are  officers  of  the  law — held  to 
the  strictest  integrity,  and  the  best  faith  and  honor  to  their  client^ 
and  the  court  They  are  accountable  to  the  court  for  their  pro- 
fessional conduct,  and  are  subject  to  be  deprived  of  their  privi- 
leges and  office,  and  otherwise  punished,  by  attachment,  fine,  or 
imprisonment  by  the  court,  for  violation  of  professional  duty,  or 
for  such  moral  delinquency  as  would  bring  into  disrepute  the  ad- 
ministration  of  justice.(a) 

i  337.  The  United  States  are  always  represented  in  all  cases 
in  court,  civil  as  well  as  criminal,  by  the  District  Attorney  of 
the  United  States  for  the  District  in  which  the  suit  is  pending, 
except  in  the  Supreme  Court,  In  that  court,  the  Attorney  Gene- 
ral of  the  United  States  represents  the  CioTemment.(&) 

i  338.  United  Statea  Commisaionera. — By  the  act  of  Feb. 
20,  1S12,  chap.  26,  the  Circuit  Courts  of  the  United  States  are 
authorized,  whenever  the  extent  of  their  districts  renders  it 


(a)  Jud.  Aetof  1789,  §35.  Betu'  Fraa.  It.  1  W.  Rob.  S37.  1  Aag.  593.  3 
Hmg;  Eoo.  195.  1  W.  Bok  335.  3  I^ill.  311.  S  Htcf.  Eco.  687.  IHd.  955. 
Bottn*  Pnw.  13, 14. 

(b)  Jnd-AeloriTSS,  (35. 
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nece^aary,  to  appoint  such  and  so  many  discreet  persons  withio- 
the  district  as  may  be  necessary,  to  take  acknowledgments  of 
bail  and  affidavits,  to  have  the  like  force  and  effect  as  if  taken 
before  a  judge  of  the  court.  By  the  act  of  March  1st,  1817, 
chapter  30,  they  are  also  authorized  to  take  affidavits  and  bail 
to  civil  causes  in  the  District  Ckiiirta ;  and  are  also,  authorized 
to  take  depositions  under  the  30th  section  of  the  Judiciary  Act 
of  1789.  By  the  act  of  August  23, 1842,  chapter  188,  they  are' 
clothed  with  all  the  powers  that  a  judge  or  justice  of  the  peace 
may  exercise,  under  the  sixth  section  of  the  act  of  July  20, 
1790,  on  the  government  and  regulation  of  seamen  in  the  mer- 
chant service.  They  are  also  empowered  to  exercise  all  the 
powers  that  any  justice  of  the  peace,  or  other  magistrate  of  any 
of  the  United  States,  may  exercise  in  respect  to  offenders  for 
any  crime  or  offence,  by  arresting,  imprisoning,  or  bailiug  the 
same,  under  and  by  virtue  of  the  33d  section  of  the  Judiciary 
Act  of  1789,  and  to  require  and  to  take  recognizances  of  wit- 
nes9es.(a) 

§  339.  By  die  rules  of  the  Supreme  Court,  they  are  also 
authorized  to  take  bonds  or  stipulations  in  Admiralty  ca- 
8ss,(&)  and  in  cases  where  the  court  may  deem  it  expe- 
dient or  necessary,  for  the  purposes  of  justice,  the  court  may 
tefer  any  matters  arising  in  the  progress  of  the  suit,  to  one 
or  more  Commissioners,  to  hear  the  parties,  and  make  report 
therein,  with  all  the  power  of  Masters  in  Chancery,  in  referen- 
ces to  them,  including  the  power  to  administer  oaths  and  exa- 
mine parties  and  witnesses.(c)  This  rule  unquestionably  au- 
thorizes the  courts  to  refer  matters  to  any  person  who,  by  their 
order  of  reference,  may  be  appointed  a  commissioner  for  that 
matter  alone,  but  it  is  also  the  practice,  under  it,  to  refer  matters 
«  fo  a  commissioner,"  leaving  the  party  to  select  such  one  of  the 
regularly  appointed  U.  S.  Comnussioners,  as  he  may  prefer  to 
employ. 


(a)  3  Stat  (t  Luge,  6T9.    31bid.3S0.    S  Ilia.  SI  E. 
(i)  Riil«5, 35. 
ie)  Enle,  44. 
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'  «  340.  The  JtfarMoZ.— The  Marshal  of  the  District  is  the 
executive  officer  of  the  Supreme  Court,  the  Circuit  Courts  and 
the  District  Courts,  in  the  district  for  which  he  is  appointed. 
He  is  appointed  by  the  President,  by  and  with  the  advice  of  the 
Senate,  for  four  years,  removable  at  the  pleasure  of  the  Presi- 
dent ;  and  before  he  enter  on  the  dnties  of  his  office,  he  must 
become  bound  for  the  foithful  performance  of  the  same,  by  him- 
self and  by  hiB  deputies,  before  the  judge  of  the  District  Conrt 
of  the  United  States,  jointly  and  severally,  with  two  good  and 
sufficient  sureties,  inhabitants  and  freeholders  of  the  district,  to 
be  approved  by  the  District  Judge,  in  the  sum  of  $20,000,  and 
must  take,  before  said  judge,  as  must  also  bis  deputies,  before 
they  enter  on  the  duties  of  their  appointment,  the  following  oath 
of  office : 

"  I,  A.  B.,  do  Eolemuly  eweaj  or  affirm,  that  I  will  fatthf\il]y 
execute  all  lawful  precepts  directed  to  the  Marshal  of  the  dis- 
trict  of  under  the  authority  of  the  United  States,  and 

true  returns  make,  and  in  all  things  well  and  truly,  and  with- 
out malice  or  partiality,  perfonn  the  duties  of  the  office  of  Mar- 
shal, or  Marshal's  Deputy,  (as  the  case  may  be,)  of  the  district 
of  during  my  continuance  in  said  office,  and  take  only 

my  lawful  fees.    So  help  me  God."(a) 

1341.  It  is  his  dutylo  execute,  throughout  the  district,  all 
lawful  precepts  directed  to  him,  and  issued  under  the  authori- 
ty of  the  United  States,  and  he  has  the  same  powers  in  execut- 
ing the  laws  of  the  United  States,  as  sherifls  and  their  deputies 
in  the  several  states  have  by  law,  in  executing  the  laws  of  the 
respective  states.  He  has  power  to  command  all  necessary  as- 
sistauce  in  the  execution  of  his  duty,  and  to  appoint,  as  there 
shall  be  occasion,  one  or  more  deputies,  who  shall  ba  removable 
from  office  by  the  judge  of  the  District  Court,  or  the  Circuit 
Conrt  sitting  within  the  district,  at  the  pleasure  of  either.(6) 


(•)  Jod.  Aclof*e»,  *97.    Conk.  TrwL  Sd  •ait.  116. 

(6)  Huh  41.    Act  of  Febriwiy  98th,  1795,  U  SDppnM  Iiwnntrtioi^  k  9- 
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{  343.  If  the  Marshal  oi  his  deputy  be  a  party  lo,  or  interbst- 
ed  in,  the  suit  ot  proceeding,  the  suits  and  precepts  theteia 
shall  be  directed  to  such  disinterested  persoo  as  the  court  or  any 
justice  or  judge  thereof  may  appoint,  and  the  perami  bo  appoint- 
ed, is  authorized  to  execute  and  retam  the  same. 

In  case  of  the  death  of  the  Marshal,  his  deputies  continue 
in  office,  unless  otherwise  specially  remored,  and  execute  the 
office  in  the  name  of  the  deceased,  until  another  Marshal  be 
appointed  and  sworn. 

The  deiaults  or  misfeasaoces  in  office  of  the  deputies,  as 
well  after  as  before  the  death  of  the  Marshal,  are  breaches  of 
the  conditioa  of  the  Marshal's  bond,  and  the  deputies  are  re- 
sponsiMe  to  the  executors  or  administrators  of  the  Marshal,  in 
the  same  manner  as  to  him  in  his  life  time.(a) 

i  343.  When  the  Marshal  or  his  deputy  is  removed  from  of- 
fice, or  his  term  has  expired,  he  has  power  to  execute  all  such 
precepts  as  are  in  his  bands  at  the  time — and  the  Marshal  is 
answerable  for  the  delivery  to  his  successor,  of  alt  prisoners  in 
his  custody.  The  removal  does  not  take  effect  till  notice  of  the 
appointment  of  the  successor.(a} 

i  344.  The  United  States,  at  the  oi^anization  of  the  govern- 
ment, had  no  prisons,  and  by  a  joint  resolutioD,  passed  Septem- 
ber 23,  17^,  recommended  the  legislators  of  tfie  states  to  pass 
laws,  making  it  the  duty  of  the  keepers  of  the  state  jails,  to  re- 
ceive and  keep  the  prisoners  committed  under  the  authority  of 
the  United  States,  the  United  States  paying  at  the  rate  of  fifty 
cents  a  month  for  each  prisoner,  during  the  time  he  should  be 
confined,  and  also  supportmg  prisoners  committed  for  offences. 
If  any  state  did  not  pass  such  lav,  and  ^ould  retract  it  afler 
passing  it,  the  Marshal  is  authorized,  under  the  direction  of 
the  Judge  of  the  District,  to  liave  and  fit  np  a  convenient  place 
for  a  temporary  jail.(i) 


(a)  Jnd.  Act, '89,  4  98.    Tid.  FaL  C.  &  R.  941.    WaU«m,II9. 
(M  Conk.  TnaL  3d  edit  lis,  194.     Bw».  Bapk  93, '80.    Bmo.  HuchSd, '91. 
BaM.  Much  ad,  1891. 
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After  B  prisoner  is  committed  to  the  state  jail,  he  is  no  longer 
in  the  custody  of  the  Marshal,  nor  controllable  by  him  ;  and  the 
Marshal  is  not  liable  for  the  escape  of  a  debtor  committed  to  a 
state  jaiL(a) 

i  345.  If  the  Marshal  or  his  deputies  neglect  or  violate  their 
duty,  or  disobey  the  order  of  the  court,  they  may  he  attached 
as  for  a  contempt.(6) 

The  Marshal  may  also,  hy  order  of  the  Court,  compel  the 
payment  of  his  fees,  by  summary  process  of  attachment  agamat 
.the  party  liable  to  pay  them.(c) 


<a)  Theaa  praririnn*,  by  which  all  pruansn  of  the  Va'iUi  Statei  are  trantTarred 
to  tha  Stale  ShariJFor  the  CooDty,  have  laved  the  eipauM  of  proridioK  juili  of  tha 
Uaitad  State* ;  bal  it  maj  well  be  qnectioned  wbelher  tbe  ineoDTeDlenoae,  riAtt 
BDd  aetaal  evila  of  Ihoe  placinf  the  eseentioii  of  the  V.  8.  laws,  and  tb*  protcelio* 
of  the  rifhta  of  citit«iu  of  other  gtatea,  mider  tbe  contrel  of  Stale  Offioeii)  do  net 
more  than  coDDterbaluice  the  ezpenie. 

9  CraDoh,  76. 

(()  Aot  of  March  3d,  ISIT.     7  N.  T.  Le^-  OI»  ^74. 

(c)  7  Cnnob,  376.    3  QiU.  101. 
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CHAPTER    XIX. 

JTl«  Practiet  of  the  American  Admirally  Courts,  kiatoricaUjf 
considered. 

§  346.  It  has  been  remarked,  that  the  grant  of  the  jurisdiction 
in  all  AdmiraUy  and  Maritime  cases,  was  made  total,  because 
these  cases  are  in  some  sort  iiiteinational,  and  at  least  are  of 
such  character,  as  to  render  it  eminently  proper  that  they  should 
be  subject  to  the  legislation  and  control  of  the  General  Govern- 
ment, instead  of  being  subject  to  the  fluctuating  and  various 
regulations  of  the  State  Goveraments,  which,  from  the  necessity 
pf  the  case,  could  have  no  common  arbiter,  and  could  not  fail  to 
be  found  disagreeing  from,  or  conflicting  wilh,  that  great  sys- 
tem of  maritime  law  which  the  interests  of  commerce  require 
to  be  maintained  in  its  unity  and  integrity.  For  an  analogous 
reason,  the  Admiralty  Courts  of  the  United  Slates  could  not  fail 
to  be  more  useful  and  more  acceptable  to  the  people,  as  iheif 
practice  should  be  simplitied,  and  made  the  same  in  every  part 
of  the  United  States.(a) 

i  347.  Tlie  practice  in  the  courts  of  the  United  States,  sitting 
as  courts  of  common  lav,  was  made  to  conform  to  that  of  the 
Supreme  Courts  of  the  respective  states.  As  all  the  states  had 
courts  of  common  law,  to  which  the  citizen  usually  resorted, 
and  with  whose  mode  of  proceeding  he  was  acquainted,  it  was 
not  desirable  that  the  general  government  should,  in  that  mat- 
ter, introduce  an  inconvenient  novelty,  or  establish  a  uniformity 
of  practice  which  could  hardly  fail  to  be  burdeDSome.  On  the 
other  hand,  the  AdmiraUy  and  Maritime  jurisdiction  was,  by 
the  ConstitutioD,  entirely  transfeiied  from  the  states  to  the  gene- 
ral government,  and  made  a  pureVy  federal  jurisdiction,  of  limited 
extent  and  peculiar  character,  and  it  was  equally  desirable  that 
it  ^ould  be  uniform  throughout  the  states,  as  well  as  conform- 
able to  the  course  of  proceedings  in  the  Admiralty  Courts  of 


(>}  Bttl**  Fnc.  Art.  xi 
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Other  nations,  and  of  tbe  separate  stales,  before  the  adoption  of 
the  Constitution. 

i  348.  The  net  to  establish  the  judicial  system  of  the  United 
States,  was  passed  on  the  24th  September,  1789,  and  fire  days 
thereafter,  on  the  29th  of  the  same  month  was  passed  the  "  Act 
to  regulate  the  processes  in  tJie  Courts  of  the  United  States." 
This  act,  adopted  as  the  practice  of  the  Courts  of  the  United 
States,  in  the  respective  slates,  in  suits  at  common  law,  the 
practice  of  the  Supreme  Courts  of  the  states,  and  provided  also 
that  "  The  forms  and  modes  of  proceedings  in  causes  of  Equity 
and  of  Admiralty  and  Maritime  jurisdiction,  shall  be  according 
to  the  course  of  the  civil  lav."  This  act  was,  by  its  own  pro- 
vision, to  continue  in  force  until  the  end  of  the  next  session  of 
Congress,  and  no  longer.  Its  necessary  effect  was,  however,  to 
start  the  courts  on  that  system  of  practice,  and  really  to  impose 
upon  them,  in  Admiralty  and  Maritime  cases,  the  civil  law  prac- 
tice, as  that  under  which  they  must  continue  to  administer 
justice,  even  after  the  expiration  of  that  act,  until  further  provi- 
sion should  be  affirmatively  made.(a) 

i  319.  This  adoption,  however,  of  the  course  of  the  ciril  law, 
without  modification  or  exception,  could  not  fail  to  be  some- 
what embarrassing,  by  keeping  the  courts  fettered  by  many 
rules  and  proceedings,  which  in  the  Admiralty  and  Maritime 
Courts  of  other  countries  to  which  ours  were  to  be  assimilated, 
had  long  before  been  directly  abrogated  or  allowed  by  tacit 
neglect  to  give  place  to  simpler  and  less  technical  proceedings ; 
and  might,  in  a  measure,  defeat  the  very  unity  and  uniformity 
which  it  was  intended  to  establish.  Accordingly,  in  1792,  the 
Congress  passed  the  act, "  For  regulating  processes  in  the  Courts 
of  the  United  States,"  which  provided  that  the  forms  of  writs, 
executions  and  other  process  except  their  style,  and  the  forms 
and  modes  of  proceedings  in  suits  of  Admiralty  and  Maritime 
jurisdiction,  should  be  accorditig  to  fhe  principles,  rules  and 
Hsaffea  which  belong  to  Courts  of  Admiralty,  as  contradis- 
tiiigiiiahed  from  courts  of  common  law.    Subject,  however,  to 

(■,  TrocMi  Ant  of  1739,  i  i.    3  BLoi.  U«r«,  V  &.  79. 
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such  alterations  and  additions,  as  the  said  courts  should  in  theit 
discretion  deem  expedient,  or  to  such  regulations  as  the  Sapreme 
Court  of  the  United  States  should  think  proper  from  time  to 
time,  bjr  rule  to  prescribe  to  any  Circuit  or  District  Court  con- 
eemiag  the  8ame.(a) 

350.  Under  this  act  of  1772,  the  practice  of  the  courts  in 
admiralty  and  maritime  cases  has  maintained  its  characteristic 
resemblance  to  the  principles,  rules  and  usages  of  Courts  of 
Admiralty.  The  courts,  however,  in  the  different  districts,  have 
differed  from  each  other  in  many  of  the  less  important  details, 
quite  as  much  as  the  whole  hare  differed  from  the  Admiralty 
Courts  of  other  countries,  while  in  all  can  he  traced  the  evidence 
of  their  common  descent  bom  the  practice  of  the  civil  law. 

i  3S1.  The  primitive  Roman  law  suit  had  few  details  and 
iittle  machinery.  The  plaintiff  himself,  without  writ,  seized  his 
adversary  by  the  neck,  and  took  him  by  force  before  the  Prte- 
tor.  The  plaintiff  told  his  grievance ;  the  defendant  his  de- 
fence ;  proof  was  taken  if  necessary  ;  the  cause  was  decided 
vithout  delay  ;  and  if  the  deemed  was  not  paid,  the  defendant 
was  confined  as  a  criminal,  or  payment  was  enforced  by  a 
forcible  sale  of  his  property.  Necessity  and  convenience  trans 
formed  the  power  to  arrest  irom  the  party  himself,  to  officers  of 
justice  appointed  for  the  purpose.  The  order  of  the  judge  then 
became  necessary,  which  soon  ripened  into  a  process  or  citation. 
The  judge  required  a  written  statement  of  the  plaintiff's  case, 
which  soon  became  the  libel.  Security  to  appear  and  to  pay 
the  debt  or  bail,  look  the  place  of  forcible  detention ;  and  a 
written  statement  of  the  defence  was  demanded  instead  of  a 
verbal  one.  Delays  ensued — ingenuity,  and  wisdom,  and  elo- 
quence were  put  id  requisition — and  from  thence  sprung  the 
legal  profession,  and  ixom  their  acuteness  and  habits  of  analy- 
sis, grew  inevitably  and  insensibly  a  complicated  and  technical 
system  of  proceedings  which  had  come  to  the  greatest  perfection 
of  strictness  in  the  time  of  the  Empire,  many  of  the  details 
of  which  are  now  unknown ;  and  although  Brown  asks  with 

(B)  DnoUp  Frac.  73,  79.  3  Dal.  330.  10  Whaal.473.  6  Cond.  194.  PraccM 
Aet  of  1799,  i  3.    3  Bior.  Liv  U.  3. 399. 
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empTiasis — "  How  can  the  practice  of  the  Admiralty  Court  be 
intelligible  wi^out  knoviag  the  practice  of  the  civil  law? 
And  I^rd  Hardwicke  says — "  The  Court  of  Admiralty  always 
proceeds  according  to  the  rules  of  the  civil  law."  This  is  tnie 
only  in  a  very  general  sense.(o) 

}  352.  The  course  of  a  law  suit  in  ancient  Rome,  so  far  as 
it  can  be  now  ascertained,  and  even  as  it  exists  at  this  time  in 
the  countries  subject  to  the  civil  law,  af^r  many  centuries  of 
modifications  and  meliorations  is  only  of  the  same  type  with 
a  suit  in  Admiralty,  as  conducted  in  modem  days.  And  the 
study  of  that  wonderfully  refined  and  artificial  mode  of  pro- 
ceeding, in  all  its  details  of  subdivision  and  systematic  distribu- 
tion of  subjects,  cannot  fail  to  have  a  salutary  effect  upon  the 
mind  of  the  student  in  furnishing  him  a  careful  analysis  and 
classiiication  of  all  the  elements  of  a  complete  system  of  reme- 
dies through  the  medium  of  courts  of  justice,  and  could  not  ho 
without  its  advantage  in  showing  him  the  origin  of  many 
actual  rules  of  practice  in  Courts  of  Admiralty,  still  the  devia- 
tion from  that  original  type  is  so  wide,  and  so  great  a  proportion  of 
the  details  have  been  wisely  allowed  to  fall  into  disuse,  that  I 
shall  not  attempt  to  furnish  even  a  synopsis  of  the  Roman 
practice.  Nor  shall  I  attempt  to  elucidate,  much  less  to  cover  up 
or  encumber  that  which  is  in  its  nature,  simple,  intelligible  and 
natural  by  the  obsolete  leaming  and  multifarious  technicalities 
of  earlier  periods  or  other  countries ;  I  shall  endeavor,  only.  In 
es  simple  and  intelligible  a  manner  as  practicable,  to  give  the 
actual  practice  of  the  courts  of  the  United  States  in  Admiralty 
and  Maritime  causes.  In  doing  so,  I  shall  not,  however,  attempt 
to  collect  the  local  rules  of  the  various  courts  in  which  diversity 
exists.  Such  a  course  would  only  tend  to  keep  up  a  diversity 
which,  in  time,  might  lead  to  the  establishment  of  several  sys- 
tems of  Admiralty  practice,  instead  of  that  thorough  uniformity, 
which  should  be  established  in  all  the  Courts  of  Admiralty  and 
Maritime  jurisdiction.[6) 

(a)  Danhp  Prao.  73,  75.    Wan,  199.     3  Brawn,  107.     1  Alk.  395.    Wwfc 

!29B. 
(i)  Dunlap  Prao.  79. 
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f  363.  The  actual  Admiralty  practice  of  modem  times,  is  iit 
truth,  80  natural  and  Eimple,  that  it  is  not  easy  to  see  why  any 
diversity  should  exist  in  the  established  practice.  The  devia- 
tions from  a  universal  and  uniform  system  of  proceedings  which 
maybe  necessary  in  particular  cases,  may  well  enough  be  left  to 
the  discretion  of  the  court,  to  be  exercised  as  the  circumstances  of 
the  case  may  demand,  without,  in  any  manner,  affecting  the 
general  rule.  The  Congress  seems  to  have  felt  the  importance 
of  this  unifonnity,  and  with  a  view  more  fully  to  secure  it,  to 
have  passed  the  act  of  August  23, 1842.  Sections  six  and  seven 
are  as  follows  :(a] 

i354.  "Sec.6.  ThattheSupnimeCtourtshallhaveftill  power 
and  authority,  from  time  to  lime,  to  prescribe,  and  regulate,  and 
alter,  the  fortns  of  writs  and  other  process  to  be  used  and  issued  in 
the  District  and  Circuit  Courts  of  the  United  States,  and  the 
forms  and  modes  of  framing  and  filing  libels,  bills,  answers, 
and  other  proceedings  and  pleadings,  in  suits  at  common  law 
or  in  Admiralty  and  in  Equity  pending  in  the  said  courts,  and 
also  the  forms  and  modes  of  taking  and  obtaining  evidence,  and 
of  obtaining  discovery,  and  generally  the  forms  and  modes  of 
proceeding  to  obtain  relief,  and  the  forms  and  modes  of  drawing 
up,  entering  atid  enrolling  decrees,  and  the  forms  and  modes  of 
proceeding  before  trustees  appointed  by  the  court,  and  generally 
to  regulate  the  whole  practice  of  the  said  courts,  so  as  to  pre- 
vent delays,  and  to  promote  brevity  and  succinctness  in  all 
pleadings  and  proceedings  therein,  and  to  alx>lish  all  unneces- 
sary costs  and  expenses  in  any  stilt  .therein. 

S355.  "Sec.  7.  That,  for  the  purpose  of  further  diminishing  (lie 
costs  and  expenses  in  suits  and  proceedings  in  the  said  courts,  the 
Supreme  Court  shall  have  full  power  and  authority,  from  time 
to  time,  to  make  and  piescribe  regulations  to  the  said  District 
and  Circuit  Courts,  as  to  the  taxation  and  payment  of  costs  in  all 
suits  and  proceedings  therein ;  and  to  make  atid  prescribe  a 
table  of  the  various  items  of  costs  which  shall  be  taxable  and 


(aj  S  SiBl.  at  Lar^ti  518. 
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iillowcd  in  all  suits,  to  the  parties,  theii  attomeys,  solkilors,  and 
proctors,  to  tlie  clerk  of  the  court,  to  the  marshal  of  the  district, 
and  his  deputies,  aud  other  officers  serriug  process,  to  wituesses, 
and  to  all  other  persons  whose  services  are  usually  taxable  in 
bills  of  costs.  And  the  items  so  stated  in  the  said  taUe,  and 
none  others,  shall  be  taxable  or  allowed  in  bills  of  costs; 
und  they  shall  be  fixed  as  low  as  they  reasonably  can  be,  with 
a  due  regard  to  the  nature  of  the  duties  and  services  which 
shall  be  performed  by  the  various  officers  and  persons  aforesaid, 
and  shall  in  no  case  exceed  the  costs  and  expenses  now  author- 
ized, where  the  same  are  provided  for  by  existiog  laws," 

§  356.  Under  that  act,  the  Supreme  Court,  in  1844,  adopted 
"  Rules  of  Practice  of  the  Courts  of  the  United  Slates,  in  cau* 
ses  of  Admiralty  and  Maritime  Jurisdiction,  on  the  Instance 
side  of  the  Court — in  pursance  of  the  act  of  23d  August,  184^ 
chap.  188,"  These  rules,  although,  in  many  respects,  im- 
perfect as  a  system  of  practice,  lay  down  and  establish  the 
leading  and  characteristic  outlines  of  the  Admiralty  practice, 
leaving  the  District  and  Circuit  Courts,  to  regulate  the  practice 
of  these  courts,  respectively,  in  such  manner  as  they  shall  deem 
most  expedient  for  the  due  administration  of  justice  in  suits  in 
Admiralty,  in  ail  cases  not  provided  for  by  the  rules  adopted  by 
the  Supreme  Court(a)  Those  rules,  also,  pre-suppose  a  know* 
ledge  of  the  general  course  of  Admiralty  practice,  and  of  many 
of  its  details,  as  it  has  come  to  us  from  the  civil  law  courts,  on 
the  Continent,  modified  in  England  by  the  practice  of  the  Ec- 
clesiastical Courts  and  the  Court  of  Chancery,  and  to  those 
who  are  already  familiar  with  the  course  of  Admiralty  proceed* 
ings,  those  rules  are  the  clear  and  easily  understood  introdoe- 
tion  of  a  most  salutary  reform  in  the  Admiralty  practice — 
abolishing  and  rendering  unnecessary  many  of  the  cumbrous 
and  useless  forms  and  proceedings  which,  in  earlier  periods, 
perhaps,  were  not  without  practical  benefit.  The  power  to  re* 
gulate  the  costs  and  fees,  conferred  by  the  7tb  section  of  the 
act,  has  not  yet  been  exercised,  although  a  general  regulation 
and  tariff  of  fees  is  greatly  needed. 

(a)  Rols  4&    TbeM  Rnlei  tn  ioMrttd  it  I«agtb  \m  the  .^pendbi— Tid.  Jii4wc 
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{  367.  The  publication  of  those  rules  seems  to  furnish  an  oc- 
casion for  a  simple  commentary  upon  them,  embracing  a 
straightforward  account  of  the  proceedings  in  Admiralty  suits, 
in  which  so  much  of  the  univeisal  law  and  traditionary  practice 
of  the  courts,  should  be  united  with  the  rules  of  the  Supreme 
Court,  and  methodically  arranged,  as  should  be  necessary  to 
furnish  a  useful  book  of  instruction  for  learners,  and  a  conve- 
nieot  manual  for  the  more  experienced  piactlser,  and,  at  the 
same  time,  tend  to  make  the  practice  uniform  throughout  the 
United  States. 

It  will  be  seen  that  they  apply  equally  to  all  the  courts  of  the 
United  States,  as  well  the  Supreme  and  the  Circuit  Courts,  as 
the  District  Courts,  in  Admiralty  and  Maritime  cases.  As  has 
been  observed,  many  matters  of  minor  detail  have  been  left  to 
be  prescribed  by  the  courts  themselves,  by  their  own  rules,  and 
many  others  to  be  disposed  of  as  they  arise,  according  to  the  dis- 
cretion of  the  sitting  judge.  In  those  matters  of  minor  detail,  in 
stead  of  stating  the  practice  of  several  districts,  that  of  the 
Southern  District  of  New  York  is  alone  given.(a)  The  Ad- 
miralty business  of  that  district  has  hitherto  been  more  than 
that  of  all  the  United  States  besides,  and  for  about  a  quarter  of 
a  century,  has  been  administered  by  a  judge,  "singulari  dili- 
gentia,  tncredibili  industria,"  who  has  derived,  from  his  various 
learning  and  unequalled  experience  in  such  cases,  that  great 
practical  wisdom  which  has  characterized  his  decisions. 


(b)  Ths  Rnlss  ol  the  Dirtrict  Conrt  for  th«  Sontham  Dnririet  of  New  Toik,  an 
inantsd  Kt  length  ia  the  Appendix — vid.  Index.  In  ■![  ouee  in  wbioh  ttie  Rnlia  of 
tlw  Snpreme  Conrt  faftv*  regulated  the  praelioe,  tb«M  of  the  Dirtrict  Coort  u«,  (rf 
conne,  abrogated. 
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CHAPTER    XX. 

The  Omtral  Character  and  Course  of  Admiraltjf 
Proceedings. 

^  358.  This  court,  as  beuCbre  stated,  is  bound  to  determiQe  the 
cases  submitted  to  its  coenizance,  upon  equitable  principleB,  and 
according  to  the  rules  or  natural  justice.  This  principle  of  tha 
maritime  Law  pervades  also  the  whole  Practice  of  the  Admiral- 
ty in  tho  United  States.  The  grand  object  of  doing  justice  be- 
tween the  parties  is  superior  to  technical  rules  and  forms,  and 
where  the  stricter  practice  of  the  English  common  law,  or  the 
civil  law,  would  turn  a  party  out  of  court,  or  defeat  or  pervert 
justice,  by  considering  an  arbitrary  rule  of  proceeding  as  para- 
mount to  all  other  consideratioas,  the  American  Admiralty 
finds,  in  the  educated  reason  and  cultivated  discretion  of  the 
court,  the  means  of  defeating  chicanery,  rectifying  mistakes, 
supplying  deficieacies,  and  suggesting  to  the  party  the  means 
of  reconstructing  hia  case^  if  necessary,  without  the  loss  of  such 
real  progress  as  he  may  have  already  mBde.(a} 

^  369.  Suits  and  proceedings  in  Admiralty  are  divided  inte 
two  great  classes — suits  and  proceedings  in  rem,  and  suits  and 
proceedings  in  pertonam. 

Suits  in  rem,  are  against  a  thing  itself,  and  the  relief  sought 
is  confined  to  the  thing  itself  and  does  not  extend  to  any  per- 
sona. Suits  in  personam,  on  the  other  hand,  are  against  a 
person,  and  the  relief  is  sought  s^nst  him  without  reference 
to  any  specific  property  or  diing.  In  a  suit  tn  rem,  unless  some 
one  intervenes  and  assumes  the  responsibilitieB  of  the  contro- 
versy, Uie  power  and  process  of  the  court  is  confined  to  the 
thing  itself,  and  does  not  reach  either  the  person  or  the  other 


(«)  Aate,  i  41,  391.    6  FM.  538.     1  H^>.  UT.     S  Mw.  U9.    IbU,  SIS. 
Wh«,SSS. 
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property  of  its  owner.  In  a  Buit  t»  peraonam,  the  court  is  con- 
fined to  the  rights  and  liabilities  of  the  person,  and,  in  its  ezo- 
cution  proceeds  against  his  property  generally,  without  any 
regard  to  its  relation  to  the  matter  in  controversy.(a) 

\  360.  There  are  no  criminal  proceedings  in  rem.  The  only 
cases  of  quasi  criminal  and  penal  character,  are  those  for  the 
enforcement  of  the  penalties  and  forfeitures  which  are  imposed 
by  law  upon  property  afloat,  under  the  navigation  and  rareoue 
laws.  They  are,  like  other  cases  in  rem,  classed  with  civil 
causen,  and  are  tried  without  the  intervention  of  a  jury .(6) 

§  361.  In  certain  cases  the  proceedings  in  rem  and  the  pro- 
ceedings in  pm'gotuan,  may  be  united  in  the  same  suit,  for  (he 
purpose  of  more  complete  justice. 

^  362.  One  of  the  attempts  to  limit  the  jurisdiction  of  the 
Admiralty,  consists  of  a  denial  of  its  power  to  entertain  a  suit 
tn  partonam.  In  England,  and  in  this  country  on  English 
authority,  it  has  been  said,  that  since  the  venue  has  become 
immaterial,  the  courts  of  common  law  are  competent  to  give 
relief  in  all  personal  actions  ;  and  that  when  the  common  laar 
can  give  relief,  the  Admiralty  has  no  jurisdiction  ;  and  that  the 
Admiralty  has  jurisdiction  tn  rem  only  because  the  common 
law  has  no  power  (o  proceed  in  rem.  This  point  has  been 
u^ed  with  some  emphasis,  although  almost  all  the  earlieit 
English  cases,  and  mauy  of  the  latest,  are  cases  in  perKmam, 
Gierke,  in  his  Practice,  devotes  the  first  and  largest  portion  of 
ihe  work  to  proceedings  in  personam.  The  same  is  true  ti 
fioyd,  in  his  proceedings  of  the  Scotch  Admiralty.  Suits  in 
paraonam  have  always  been  of  constant  occurrence  in  the  oonti- 
oental  courts  of  Admiralty,  and  it  is  the  usual  mode  of  proceed- 
ing there  ;  and  they  constituted,  in  all  periods,  a  lai^  portion  of 
the  business  of  .the  British  Colonial  Courts  of  Vice-Admiralty, 
before  the  American  Revolution ;  and  since  that  period,  in  the 
English  Admiralty,  at  home,  and  in  our  own  courts,  suits  its 


(«)  Danlap  Prae.  80.  {b)  7  Craneb,  119. 
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I  aie  of  frequant  occurrence.  It  is  oniy  remarkable 
that  judges,  of  distinguished  learning  and  acuteness,  should 
erer  hare  been  mystified  on  the  subject. 

Wherever  there  is  personal  liability  in  a  maritime  cause  of 
action,  "  personal  contracts  and  injuries  which  concern  naviga- 
tion," &e  right  may  be  enforced  by  a  suit  in  persomam,  in  the 
Admiralty. 

Wherever  there  is  a  maritime  lien  on  a  thiog,  the  lien  nsay  be 
enforced  by  a  suit  in  rem,  in  the  Admiralty  .(a) 

i  363.  The  party  complaining  is  called  the  Libellant — the 
party  resisting  is  called  the  Claimant,  in  a  suit  in  rem,  because 
his  right  to  appear  or  intervene,  depends  upon  his  claiming  the 
property  or  some  interest  in  it  In  some  cases,  a  party  is 
thought  in  against  whom  no  substantial  relief  is  sought,  but 
who,  from  his  position  cr  relation  to  the  controversy,  is  bound 
to  answer  the  libel ;  in  that  case,  he  is  more  properly  called  the 
Respondent.  la  suits  in  peraonam,  the  party  who  defends  is 
usually  called  the  Defendant  Both  parties  are  actors.  The 
libellant  is  also  sometimes  called  Promovent — Actoi — Plaintiff, 
The  defendant  is  sometimes  called  Reus  Impugnant — Interve- 
vant — Intarvenpr.(fr) 

§  364  The  familiar  principle,  that  all  the  parties  to  a  suit 
are  bound  by  the  decree,  has  its  widest  application  in  cases  of 
Admiralty  suits  and  proceedings  in  rem.  The  decree,  as  has 
been  remarked,  can  only  dispose  of  the  thing,  but  so  far  as  the 
thing  is  concerned,  all  the  world  are  bound  by  the  decree ;  that 
is  to  say,  a  decree  as  to  the  title,  or  possession,  or  sale,  or  for- 
feiture of  the  thing,  binds  all  the  world.  No  man  is  allowed  to 
come  in  and  say,  that  the  decree  does  not  bind  him,  and  that 
he  will  have  the  matter  re-tried ;  and  this  is  because  all  the 
world  are  parties  to  the  suit.  By  the  regular  process  of  tha 
court,  all  parties  who  have  any  interest  in  the  thing,  are  warned. 


'    (a)  9  Brow.  Ad.    Additional  obMiralioni  at  tlie  and  o/  Uis  Tolunin.    AnU, 
K  48.  S3  la  S9, 93  |a  96, 104  to  107,  115,  116. 196,  151, 303. 

(t)  Daolap   Pne.  84.    4  Cruth,  3.    3  Brow.  Ci*.  498, 433.    WmmI  Ci*.  339. 
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to  come  in  and  defeni  it ;  and  it  is  therefore  said  that  the  whole 
world  are  parties  in  an  Admiralty  cause,  and  therefore,  the 
whole  world  is  bound  by  the  decision.(a) 

i  366.  The  reason  oa  which  this  dictum  stands,  will  deter^ 
mine  its  extent.  Every  person  may  make  himself  a  party,  and 
appeal  from  the  sentence.  But  notice  of  the  controversy  is 
necessary  in  order  to  become  a  party ;  and  it  is  a  principle  of 
natural  justice  of  universal  obligation,  that  before  the  rights  of 
an  individual  be  bound  by  a  judicial  sentence,  he  shall  hare 
notice,  either  actual  or  implied,  of  the  proceeding  against  him. 
Wliere  these  proceedings  are  against  the  person,  notice  is  served 
personally  or  by  publication.  Where  they  are  in  rem,  notice  is 
served  upon  the  thing  itselC  This  is,  necessarily,  notice  to  all 
those  who  have  any  interest  in  the  thing  ;  and  it  is  reasonable, 
because  it  is  necessary,  and  because  it  is  the  part  of  common 
prudence  for  all  those  who  have  any  interest  in  it,  to  guard  that 
interest  by  persons  who  are  in  a  situation  to  protect  it.  Every 
person,  therefore,  who  can  assert  any  title  to  a  vessel,  has  con- 
structive notice  of  her  seizure,  and  may  fairly  be  considered  as 
a  party  to  the  libel,  but  those  who  have  no  interest  in  the  vessel 
which  could  }»  asserted  in  a  Court  of  Admiralty,  have  no  notice 
of  the  seizure,  and  can,  on  no  principle  of  justice,  be  considered 
as  parties  in  the  cause,  so  far  as  respects  the  vessel. (A) 

i  366.  Be  that  has  a  maritime  suit  to  prosecute,  sets  forth,  in 
writing,  addressed  to  the  judge  of  the  court,  his  claim,  ciicum- 
Btantially  and  intelligibly,  with  the  greatest  simplicity  and 
conciseness,  and  closes  with  a  prayer  for  the  relief  which  he 
desires.  This  is  called  a  Libel,  from  the  latin  libeUus,  a  little 
book.  It  is  signed  by  the  party,  and  verified  by  his  oath,  and 
presented  to  the  clerk  of  the  court,  with  security  when  neces- 
sary,  who  files  it  and  issues  the  proper  process  to  the  Marahal 
of  the  district,  who  executes  it  according  to  its  direction,  and 
takes  the  security  required  by  hiw.(c) 


(■I  3  Han- 13!>.    3  Price,  109.    ! 

(»)  9  CtmDoh,  144. 

(e)  BMU'  Fno.  16.    Wan,  365. 
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i  367.  The  defendaot  appears,  and  in  the  same  circiunstan- 
tial,  simple,  and  concise  manner,  sets  forth,  in  writing,  vhat 
he  has  to  say  in  answer  and  defence  to  the  suit.  This  is 
called  an  Answer  which  being  signed  and  sworn  to,  is  also  filed 
wttfi  the  clerk.  The  libellant,  then,  if  he  desires  to  dispute 
tbe  answer,  files  a  general  denial.  This  is  called  a  Replication 
— and  tbe  cause  is  at  issue. 

i  368.  If,  however,  the  defendant  finds  that,  on  the  libel  it- 
self, the  libellant  ought  not  to  have  the  relief  for  which  be 
prays,  or  that  the  court  have  not  jurisdiction,  instead  of  an- 
swering tbe  fiiicts  alleged  in  the  Ubel,  he  may  except  to  the 
hbel,  stating,  in  written  exceptions,  the  points  in  which  he  con- 
siders tbe  libellant's  case  defective.  Or,  if  he  have  any  single 
fitct  which  should  constitute  a  complete  bar  to  the  action,  ha 
may  set  that  up  alone,  in  an  exceptive  allegation,  and  rely  upon 
it  88  a  bat,  or  he  may  unite  the  whole  in  an  answer— answer- 
ing as  to  all  the  fitcts  in  the  libel,  and  setting  up  others  in  avoi< 
dance  or  in  bar,  and  stating  his  exceptions  to  the  hbel — and 
derive  the  same  advantages  from  them  as  if  he  bad  set  them 
up  in  separate  pleadings.  It  was  formerly  held,  that  objections 
to  the  jurisdintion  should  be  set  up  at  the  commencement  of  the 
proceedings,  but  it  is  now  well  settled,  that  ol^ection  to  the  ju- 
risdiction may  be  taken  at  any  stage  of  the  proceedings. 

This  is  true,  however,  in  its  full  extent  only,  where  the  want 
of  jurisdiction  springs  from  the  subject  matter  of  the  action. 
Where  it  is  merely  a  matter  of  personal  exemption  or  privUege, 
the  court  will,  if  practicable,  hold  that  the  appearance  and 
answer  of  the  defendant  is  a  waiver  of  the  exemplion  or  pri- 
vileg&(a)  In  like  manner,  the  libellant  may,  instead  of  putting 
in  a  general  replication,  put  in  a  special  repUcation,  setting 
up  new  matter — or  he  may,  before  putting  in  his  replication, 
except  to  the  answer  for  scandal,  impertinence,  or  insufficiency, 
and  submit  its  form  or  its  substance  to  the  decisicoi  of  the  court, 
before  incurring  tbe  expense  of  a  trial. 


(«;  Batt^  Fnc.  53.      7  Jar.  659.      1  Hag.  Eo.  186.     3  Hay.  173.      Ibid.  340. 
an.  3)7.    1  W.  Koti.  63.    Ibid.  993.    7  Jor.  699.    1  CnrtiM,  481.    Wue,  339. 
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i  369.  Wbeneyei  a  party  desires  the  otder  of  the  court,  iegu< 
lating,  coirectiDg,  modifjruig,  or  arresting  the  pioceedinga  in  a 
cause,  or  where  any  one  desires  to  institute  proceedings  of  an 
independent  or  sutnmary  character,  without  any  formal  suit  or 
process — of  which  the  exerciseof  Admiralty  powers  furnish  many 
instances — a  Petition  or  Motion  is  the  usual  mode  of  luinging 
the  matter  originally  before  the  court,  and  the  matter  is  carried 
to  its  final  result,  without  the  introduction  of  witnesses  or  the 
usual  forms  of  a  trial. 

I^  during  any  stages  of  the  cause,  security  be  required,  it  is 
usually  given  by  stipulation,  not  under  seal,  instead  of  by  bond 
or  recognizance  under  seal. 

i  370.  The  rules  of  Pleading  in  Admiralty  do  not  require  all 
the  technical  precision  and  accuracy  which  is  necessary  in  the 
practice  of  the  courts  of  common  law,  but  they  require  that  the 
cause  of  action  should  be  plainly  and  explicitly  set  forth,  in 
clear  and  intelligible  language,  so  that  the  adrerse  party  may 
understand  what  is  the  precise  charge  which  he  is  required  to 
answer  and  make  up  an  issue  directly  upon  the  chai^.  Since 
the  evidence  must  be  confined  to  the  matters  put  in  issue  by 
the  pleadings,  and  the  decree  must  follow  the  allegations  and 
proofs,  the  pleadings  cannot  fail  to  be  of  great  importance, 
and  good  pleading  is  nowhere  more  important,  or  more  charac 
teristic  of  the  best  professional  ability  than  in  Admiralty.(a) 

^  371.  There  are  no  established  or  necessary  Forms,  to  which 
the  pleadings  or  other  proceedings  or  entries  must  conform — a 
party  is  at  liberty  to  adopt  such  form  and  such  phraseology  as 
may  best  suit  his  taste,  taking  care  that,  in  appropriate  lan- 
guage, he  bring  his  matter  fully  and  intelligibly  before  the 
court  It  is,  nevertheless,  shown  by  universal  experience,  that 
well  framed  and  appropriate  forms,  for  the  various  steps  of  ju- 
dicial proceedings,  greatly  contribute  to  the  convenience  of  sui- 
tors and  proctors,  and  promote  that  certainty,  regularity,  and 


(a)  Vfvte,  6%     Ibid  357. 
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intelligibility,  which  constitute  the  perfection  of  such  proceed- 
ings, and  that  uniformity  which  is  so  de8irable.(a} 

There  are  inserted  in  the  text  only  such  characteristic  forms 
as  may  be  necessary,  for  the  purpose  of  illustration  and  direc- 
tion, and  there  is  added,  at  the  end  of  this  volume,  a  more  com- 
plela  collection  of  forms,  adapted  to  American  Admiralty  practice, 
than  has  been  before  brought  together.  Reference  will  be  made 
to  them,  as  the  subjects  are  considered  in  the  course  of  this 
work,  and  tbey  will  be  referred  to  in  the  index. 
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Practice  of  the  Diatrict  Court.— TTie  LOeL 

I  372.  No  process  can  issue  from  the  District  Court  till  tfa< 
libel  is  filed  in  the  Clerk's  office,  from  which  the  process  ia  to 
issue.  The  priociples  of  the  practice  in  this  respect  being,  that 
no  process  should  issue  except  as  the  act  of  the  court,  and  that 
the  court  cannot  exercise  a  proper  discretion  in  issuing  th« 
process  till  the  cause  of  action  is  properly  placed  before  it,  under 
the  solemnity  of  an  oath,  with  a  pruper  prayer  for  relief.  The 
first  proceeding  is,  therefore,  the  Libel  or  Information.  It  ii 
called  a  Libel  in  suits  by  individuals — an  Information  or  Libel 
of  Information,  in  suits  by  the  govemment.  Libels  on  behalf 
of  the  government  are  not  required  to  be  swoni  to.(a) 

i  373.  The  Libel  is  a  statement  of  the  case  upon  which  the 
hbellant  founds  his  right  to  recover,  closing  with  a  prayer  for 
the  proper  reUef  It  should  contain — the  address  to  the  Court — 
a  statement  of  the  names  of  the  parties — ^the  general  nature 
of  the  action  —the  facti  which  entitle  the  party  to  recover — a 
prayer  for  the  relief  which  the  party  seeks — and  for  the  process 
by  which  the  adverse  party  or  thing  is  to  be  brought  before  the 
court.(4) 

The  following  is  the  form  of  a  kliel  tn  pwaonam : — 

§  374.  "  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  New  York : 

"  The  Libel  of  Ebenezer  N.  Hinckley,  of  the  city  of  New 
Toric,  Mariner,  against  David  L.  Robinson,  of  the  same  city, 


(a)  8.  C.  RnU  I.    DnohpFno.  Ill,  113.    Wan  R.  985. 
(ft)  BMb*  Fne.  IB.    Hall'a  Frae.  181.    DdaUp  Ptw.  US. 
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Merchant,  owner  of  the  ship  Majestic,  in  a  cause  of  contract, 
civil  and  maritime,  alleges  as  follows : 

§  376.  "  Fir$t.  That  said  David  L.  Robinson  was,  at  the  time 
in  this  article  mentioned,  owner  of  the  ship  Majestic,  of  New 
York,  and  said  ship  was  lying  in  said  port ;  and  being  such 
owner,  sontetime  in  the  mooth  of  December,  in  the  year  eighteen 
hundred  and  thirty-seven,  the  said  Robinson  employed  the 
libellant  to  take  charge  of  and  command  said  vessel  as  master, 
for  a  voyage  from  New  York  to  Antwerp  in  Belgium — thence 
to  such  other  port  or  ports  as  might  be  deemed  expedient,  and 
back  to  a  port  of  discharge  is  the  United  Stales,  at  the  wages  of 
sixty  dollars  per  month.  And  that  in  pursuance  thereof,  the 
libelant  entered  on  board,  and  took  charge  of  said  ship  as 
master  thereof,  on  or  about  the  eighth  day  of  the  said  month 
of  December. 

i  376.  "  Second.  That  the  said  vessel  having  taken  on  board 
a  cargo,  the  libellant  as  master  proceeded  with  her  for  the  port 
of  Antwerp.  That  owing  to  the  ice,  they  were  entirely  unable 
to  reach  Antwerp  at  that  time,  but  were  forced  to  put  into 
Cowes  in  England,  where  they  remained  until  they  were 
enabled  by  the  thawing  of  the  ice,  to  reach  Antwerp.  That 
they  safely  arrived  at  Antwerp,  and  there  discharged  the  cargo, 
and  made  freight  That  the  Ubellant  then  proceeded  with  said 
vessel  in  ballast,  to  the  port  of  Bristol  in  England,  and  then 
took  on  board  a  cargo,  and  returned  with  said  vessel  to  the 
port  of  New  York,  where  she  arrived,  and  discharged  her  ca^ 
and  made  freight  And,  on  the  &th  day  of  December,  183^ 
the  said  voyage  lor  which  the  libellant  had  so  engaged,  being 
duly  performed,  the  Ubellant  was  discha^ed  from  ^e  said  ship 
by  said  Robinson. 

i  377.  "  mrd.  That  during  the  whole  time  the  libellant 
was  master  of  said  ship,  he  well  and  truly  performed  his  duty 
as  such  master ;  whereby  he  was  entitled  to  receive  from  tha 
said  Robinson,  owner  as  aforesaid,  the  balauce  of  his  wages, 
amounting  to  five  hundred  and  ninety-eight  dollars  and  up- 
27 
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wards,  over  and  abore  all  payments  and  just  deductions ;  bat 
said  Robinson  has  refused,  and  stiil  refuses,  to  pay  the  same. 

i  378.  "  Fourlk.  That  all  and  singular  the  premises  are  true, 
and  within  the  Admiralty  and  Maritime  jurisdiction  of  the 
United  States,  and  of  this  Honorable  Court. 

"  Wherefore,  the  libellant  prays  that  a  warrant  of  arrest,  in 
due  form  of  lav,  according  to  the  course  of  this  Honorable 
Court,  in  cases  of  Admiralty  and  Maritime  jurisdiction,  may 
issue  against  the  saJd  David  L.  Robinson,  and  that  he  may  be 
reciuired  to  answer  on  oath  this  libel,  and  the  matters  herein 
contained.  And  that  this  Honorable  Court  would  be  pleased  to 
pronounce  for  the  wages  aforesaid ;  and  to  give  the  libellant 
such  other  relief  in  the  premines  as  law  and  justice  may  require. 
And  also  to  condemn  the  said  David  L.  Robinson  in  costs, 

"  Ebenezbr  N.  Hikcklbt. 
"Sworn,  Jan'y  10,  1838,  before  me,  • 

"Qeorge  W.  Morton,  U.  S.  Commissioner." 

i  379.  The  address  to  the  judge  of  the  court  by  his  name 
and  his  official  description,  with  which  the  libel  should  com- 
mence, is  the  same  in  libels  of  every  class.  The  statement  of 
the  parties,  and  of  the  general  nature  of  the  action,  varies 
according  to  the  circumstances  of  each  case.  In  libels  in  rem 
the  simplest  form  is — 

"  The  libel  of  A.  B.  of  the  city  of  Boston,  merchant,  against 
the  ship  Seabird,  whereof  C.  D.  is,  or  lately  was  master,  her 
tackle,  apparel  uid  furniture,  and  also  against  all  persons  law* 
ftilly  intervening  for  their  interest  therein,  in  a  cause  of  contract 
civil  and  maritime,  alleges  as  follow.''(a) 

Partiea  in  the  Libel. — Libellant*. 
}  380.  The  party  really  entitled  to  the  relief  should  always 
be  made  libellant    The  practice  of  instituting  a  suit  in  the 
name  of  one  person  for  the  benefit  of  another,  to  whom  the  right 
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hu  been  transferred,  and  of  making  one  peawn  libeOant  aa  di« 
represMitatiTe  of  many  others,  does  not  obtain  in  Admiralty — 
tbougb  in  cases  of  salvage,  and  some  other  cases,  somethii^ 
analogous  to  it  occnrs,  aa  will  be  shoTD. 

All  penona  entitled,  on  the  same  state  of  facts,  to  participate 
in  the  same  relief,  and  no  others,  should  be  joined  as  libellants, 
whether  the  suit  be  in  permnam  or  in  rem.{a) 

}  381.  In  cases  of  salvage  service,  in  which  usually  many 
coDcmr  with  various  d^rees  of  risk  and  merit,  although  each 
man's  compensation  depends  upon  the  circumstancea  of  bis 
own  comparative  merit,  and  he  must  recover  upon  his  own 
case,  and  although,  usually  from  necessity,  eadi  must  be  a 
witnesa  for  his  fellows,  it  is  the  imiform  practice  for  all  to  imila 
in  the  same  suit,  as  well  those  who  actually  labor  in  making 
die  salvage,  or  those  who  are  entitled  to  share  in  the  compen- 
sation by  virtue  of  Aeir  legal  relation  to  the  subject  matter. 
Nor  is  ^ere  any  objection  to  any  one  or  more  of  salvors  institu- 
ting the  suit  in  their  own  names  for  the  benefit  of  all  others, 
who  shall  come  in  and  contribute  to  the  suit,  or  shall  be  ascei- 
buued  to  be  entitled  to  share  in  the  salvage.  Thia  is,  in  a 
meaanre,  necessary  because  from  the  very  nature  of  a  salvage 
service,  the  salvage  is  but  one  thing,  of  which  each  man  is  enti- 
tied  to  a  share  always  relative  to  that  of  the  others  and  to  the 
whole;  and  it  is  impossible  that  the  court  should  properly 
ascertain  any  one  man's  share,  without  having  the  merits  of  alt 
before  it  for  definite  adjudicatioQ.(&) 

}  382.  In  suits  against  a  vessel  for  mariner's  wages,  in  cases 
provided  for  by  the  act  of  Congress  in  relation  to  seamen  io  the 
merchants'  service,  all  the  seamen  having  like  cause  of  com- 
plaint, are  required  to  join  in  the  same  suit ;  and  this  too,  al- 
though their  cases  are  necessarily  distinct,  and  each  man  must 
recover  (n  his  own  contract  and  service,  entirely  independent 
of,  and  without  any  relation  to,  his  fellows.     Thia  rule  is 


(a)  I>bbIb(i  Pnc.  U,  65. 
(t)  I  Sun.  400.    8  Pot.  4. 
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imposed  by  (he  statute,  aad  is  supposed  to  have  beeD  established 
simply  with  a  view  to  avoid  unueceBsary  multiphcity  of  suits 
and  accumulations  of  coats.(o) 

t  383.  la  cases  of  seizure,  the  suit  must  be  brought  in  the 
name  of  the  United  States,  unless  otherwise  expressly  prorided 
by  statute,  in  which  case  the  provisions  of  the  statute  must  be 
complied  with.  Some  officers  of  the  United  States  are  aQtfaor- 
ized  to  sue  in  their  official  name  in  certain  ca8e8.(&) 

i  384.  The  master's  general  ag:ency  for  the  owners  in  relation 
to  the  ship,  and  his  special  property  in  her  and  her  cai^  and 
freight,  autfiorize  him  to  bring  in  bis  own  name  actions  whidi 
the  owners  have  in  relation  to  the  ship,  her  cargo  or  freight. 

There  ore  also  lai^  classes  of  cases  in  which  not  only  the 
owners,  but  other  persons, — as  the  seamen,  the  shippers,  the 
passengers — are  also  interested,  which  may  be  brought  in  th& 
name  of  the  master,  iu  the  behalf^  and  for  the  benefit  of  alL 
Such  are  prize  cases — salvage  cases — collision  cases — average 
cases.  In  such  cases,  the  Ubellaot  should  add  to  his  own  name 
and  description,  in  the  statement  of  the  parties,  a  statement  that 
he  sues  for  himself  and  for  others,  as  the  case  may  be,  naming 
them. 

This  is  one  of  the  advantages  of  the  Admiralty  practice, 
inasmuch  as  instead  of  the  multiplicity  of  suits  and  circuity  of 
action,  which  in  the  common  law  courts  are  often  required,  one 
plea,  trial,  and  decree,  determine  the  whole  controversy  between 
all  the  parties  to  it.(c) 

{ 385.  All  persons  are  presumed  to  have  a  right  to  sue  in 
their  own  names  till  the  contrary  appear.  There  are,  however, 
certain  exceptions  to  this  rule  coming  under  another  general 
rule,  that  parties  having  no  independent  will  or  discretion  must 
be  represented  in  court  by  other  persons  who  are  competent  to 
act     Married  women  prosecute  by  theii  husbands  or  next 


(•)  SMman'i  Act  of  Jnly  30, 1790,  i  6.    Danlap,  S5. 
(»)  BctU*  Fne.  G9.  (c)  Dulap,  8S. 
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fiiendu — minora  by  their  guaidi&Ds,  tutors,  or  next  friends — 
limatics  end  persons  ntm  cotnpotea  mentis  by  tutor,  committee, 
oi  guardian  ad  litem.  The  estates  of  deceased  persons  are 
represented  by  executors,  administrators,  or  other  legal  repre- 
8eatatiTe8.(a) 

i  386.  Courts  of  Admiralty  being  in  some  degree  international 
courts,  it  seems  that  in  them  parties  aie  allowed  to  proceed 
by  virtue  of  their  right  at  the  place  of  their  domicil — in  other 
wards  that  the  party  may  proceed  according  to  his  actual  right. 
If  a  married  woman  hare  a  maritime  right  which,  by  law,  she 
enjoys  and  may  enforce  in  her  own  name  without  the  consent 
or  control  of  her  husband,  or  against  him  as  a  parly,  she  may 
sue  in  her  own  name  in  Admiralty.  If  a  party  have  any  char- 
acter as  heir,  executor,  administrator,  guardian,  &c.,  as  in  which 
be  is  entitled  to  sue  by  the  law  of  his  domicil,  he  may  sue  in 
that  character  in  the  Admiralty  here,  in  virtue  of  his  character 
at  home. 

When  a  party's  right  to  sue  as  he  does,  depends  upon  any 
character,  office,  duty  or  right,  he  must  be  so  described  in  the 
tibel  as  to  show  bis  right(i) 

Parties  in  the  Libel — DefendatUa. 
i  367.  The  libellant  may  in  one  form  or  another  have  his 
action  against  all  persons  and  things  to  which  he  has  a  right  to 
resort  for  relief.  If  there  be  a  person  or  persons,  or  corporation 
personally  responsible  to  him  jointly  or  severally  in  a  maritime 
cause  of  action,  he  may  proceed  against  them  by  a  libel  in 
personam.  If  they  be  only  severally  responsible,  they  most 
be  sued  separately ;  if  they  be  only  jointly  responsible,  they 
must  be  sued  joinUy.  If,  however,  joint  debtors  be  liable  each 
for  the  whole  debt,  tbe  libellant  may  properly  institute  bis  action 
against  them  all  by  a  general  description,  naming  specifically 
only  those  whose  names  are  known  to  him  or  those  who  ate 


(«)  Wood.  CiT.  Law,  339.    CoimtL  Pno.  SO.    1  ft«WB  Qr.  Uw.  U9.    BMt*, 
1&    4  Hm  380.    1  Mu.  45.    Wan,  75,  91, 463. 
(i)  Wan,  91.    Betth  19-    Dsalap,  88. 
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within  the  raaeh  of  the  process  of  the  court,  and  thas  ptoceed 
to  his  decree  against  the  paitiea  thus  brought,  or  such  as  choose 
to  appear,  leaving  them  to  seek  the  proper  contributioD  from 
their  associates  not  actually  brought  in. 

So,  too,  if  there  be  a  thing  or  things — vessel  cargo — ^freight — ■ 
merchandize — proceeds — against  which  the  hbellant  has  a 
maritime  lien,  or  pririlege,  or  right,  no  matter  how  acquired,  he 
may  enforce  it  by  a  libel  in  rem. 

If  the  general  owner  or  the  special  owner,  that  is  to  say,  one 
having  a  special  property — a  tight  of  possession  and  control — 
as  the  master  or  charterer  (owner  for  die  voyage)  be,  by  virtue 
of  his  relation  to  the  thing,  personally  responsible  to  the  libellant 
for  the  demand  which  is  a  lien  upon  the  thing,  then  the  libel- 
lant may  unite  the  two  modes  of  proceeding,  and  may  enforce 
his  right  by  a  libel  in  perwnam  and  in  rem.{a) 

i  388.  Whomsoever  and  whatsoever  he  proceeds  against 
should  be  aptly  and  legally  described  in  his  libel  in  the  intro- 
ductory statement  of  the  parties.  A  sufficient  reason  for  this  is 
found  in  the  fact,  that  the  real  controversy  is  more  quickly  per- 
ceived, and  the  necessary  facts  are  more  readily  and  certainly 
arranged  if  the  general  relations  of  the  parties  be  first  distinctly 
understood. 

The  Supreme  Court  in  the  General  Admiralty  Rules  have 
specified  several  cases  of  joinder  of  persons  end  tbit^  in  a  few 
of  the  classes  of  admiraily  and  maritime  cases,  and  others 
are  left  to  be  governed  by  the  priticiples  of  maritime  reaponsl- 
bihty.(6) 

}  389.  In  all  suits  by  material  men,  for  supplies,  repairs,  or 
other  necessaries,  for  a  foreign  ship  or  for  a  domestic  ship,  when 
the  local  law  gives  a  lien,  the  libellant  may  proceed  against  the 
ship  and  freight  in  rem,  or  agaiast  the  master  or  the  owner 
alone,  in  personam.{c) 


(a)  8  Sum.  M3.    5  PM.  675.    T  Ha<r.  791. 

(b)  VId.  Uia  pcMadenU  rsfarttd  to  \a  At  lodrs. 
(e)  RdI«  13.    Aole,  t  S67  to  373,  ■nd  pneadtsti. 
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§  390.  Id  all  suits  for  mariaeHs  wages,  the  libeltant  may  pro- 
ceed againBt  the  ship,  freight  and  master,  or  against  the  ship 
and  freight,  or  against  the  owner  alone,  or  the  master  alone,  in 
pBrsonatn.{a) 

i  391.  In  all  suits  for  pibtagp,  or  for  damage  by  collision,  the 
libellant  may  proceed  against  the  ship  and  master — or  against 
the  owner  alone,  or  the  master  alone,  in  personam  (b) 

i  392.  In  all  suits  for  an  assault  and  beating  on  the  high 
seas,  or  elsewhere,  within  the  Admiralty  and  Maritime  jurisdic- 
ttoD,  the  suit  must  be  in  personam  ODly.(c) 

i  393.  In  all  suits  against  the  ship  or  freight,  founded  on  a 
mere  maiitime  hypothecation,  either  express  or  implied,  of  the 
master,  for  moneys  taken  up  in  a  foreign  port,  for  supplies,  or  re- 
pairs, or  other  necessaries  for  the  voyage,  without  any  claim  of 
marine  interest,  the  libellant  may  proceed  either  in  rem  or 
against  the  master  or  the  owner  alone,  in  personam.  In  these 
cases,  money  is  borrowed  by  the  master,  on  the  responsibility 
of  the  owner,  and  the  ship  is  mortgaged  as  security.  The 
ship,  the  master,  and  the  owner  are  all  liable  for  the  debt,  and 
may,  on  principle,  be  joined  in  the  action.(<f) 

§  394.  There  are  other  cases  in  which  money  is  borrowed 
solely  oa  the  credit  of  the  ship  herself,  in  which  marine  interest 
is  charged,  and  the  money  is  put  at  the  risk  of  the  voyage  and 
the  safety  of  the  ship — these  are  strict  cases  of  bottomry,  and 
in  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  must 
be  in  rem  only,  against  the  property  hypothecated  or  the  pro- 
ceeds of  the  property,  in  whosesoever  hands  the  same  may  be 
found,  unless  some  personal  misconduct  have  raised  a  personal 
liability,  as  where  the  master  has,  without  authority,  given  the 


(«)  1  Mu.  508-13.    3  Btoir'*  B.  16,  99.    3  Htf.  114.    1  W.  Rob.  ISS.    1  W. 
R^  383.    Ante, }  377  to  381,  ud  praevdenU. 
(t)  Sola  14, 15.    ADts,  4  989,  319,  and  pracBdsDU. 
(c)  RbI«  16.    Ante,  §  309,  ud  pnoadanU. 
(^  Rnla  IT.    Ants,  $  390  to  9S3,  ud  prMtdeat^ 
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bottomry  bond,  or,  by  his  fraud  or  miscoDduct,  has  avoided  the 
same,  or  has  subtracted  the  propeny,  or  utiless  the  owner  ha£^ 
by  hia  own  misconduct,  or  money  lent,  or  subtracted  the  prc^Mir- 
ty,  in  which  cases  the  suit  may  be  tn  peraonam,  against  the 
WTOng-door.(o) 

i  395.  la  all  possessory  or  petitory  suits  between  part  owners 
or  adverse  proprietors,  or  by  the  owners  of  a  ship,  or  the  majo- 
rity thereof  against  the  master  of  a  ship,  for  the  ascertainment 
of  the  tiUe  and  delivery  of  the  possession,  or  for  the  possession 
only,  or  by  one  or  more  part  owners  against  the  other,  to  obtain 
security  for  the  letmn  of  the  ship  from  any  voyage  undertakui 
without  their  consent,  or  by  one  or  more  part  owners  against 
the  others,  to  obtain  possession  of  the  ship  for  any  voyage,  upon 
giving  security  for  the  safe  return  thereof,  the  process  must  be 
by  an  airest  of  the  ship  and  by  a  monition  to  the  adverse  party 
to  appear  and  make  answer  to  his  8uit.(6) 

i  396.  The  foregoing  provisions,  in  form  permissive,  are  not 
supposed  to  be  exclusive  of  any  other  joinders  of  persons  or 
property  which  may  be  authorized  by  sound  principle.  Thus, 
although  the  court  in  the  I8th  rule  speak  of  following  the  pro- 
ceeds  of  property  only  in  cases  of  bottomry,  is  supposed  that  the 
general  rule,  uniformly  held  by  the  court,  will  still  prevail,  that 
wherever  the  property  affected  by  a  Uen  or  privilege  has  been 
converted  into  proceeds,  under  such  circumstances  as  not  to 
destroy  the  lien  or  privilege,  the  proceeds  in  whosesoever  hands 
they  are,  may  be  followed  by  suit,  as  effectually  and  as  iar  as 
the  thing  itself  might  have  been.  In  like  manner,  numerous 
familiar  maritime  causes  of  action  are  not  mentioned — thus  the 
court  have  always  held  that  the  admiralty  has  jurisdiction  of 
the  whole  subject  matter  of  damage  on  the  high  seas — every 
personal  injury,  every  violent  dispossession  of  property  on  the 
ocean  belongs  to  the  admiralty  jurisdiction  j  still  within  these 
great  classes,  the  rules  enumerate  only  the  cases  of  collision  and 
assault  or  beating — and  similar  omissioos  will  be  observed  in 


(■}  RbIs  18.    Ante,  {  399,  tnd  praoadenU. 

(i)  Bute  SO.    Ante,  {874,311,  udpreowlMte. 
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Other  classes.  The  Supreme  Court  hare  not  the  pover  to 
exclude  from  the  Admiralty  jurisdiction  cases  which  (he  G^n- 
stiluiion  and  the  laws  hare  placed  within  that  jurisdiction,  and 
all  who  know  the  characterisiic,  cautious  propriety  of  that  courts 
know  that  they  did  not  intend  to  exercise  powers  which  did  not 
belong  to  them.(a) 

All  rights  against  the  thing  to  recover  a  demand  are  in  the 
nature  of  a  mortgage  or  hypothecation.  The  thing  is  pledged 
either  by  operation  of  law  or  by  the  act  of  the  parties,  and  the 
rtde  of  the  civil  law  was  that  the  party  had  his  choice  to  pro- 
ceed against  the  party,  or  the  thing,  or  both.(fr) 

The  specification  of  particular  causes  of  action  in  Rules  12  to 
20,  inclusive,  is  therefore  presumed  not  to  exclude  other  causes 
of  action,  but  to  be  intended  only  to  lay  down  a  nile  in 
those  enumerated  cases,  leaving  others  to  the  operation  of  an- 
alogous principles,  or  of  the  general  rule. 

§  397.  So  the  Admiralty  rules  of  the  Supreme  Court,  with  re- 
gard to  joinder  of  person  and  thing,  it  is  presumed,  cannot  be 
consideied  as  repealing  or  abrogating  the  sound  and  salutary  prin- 
ciple, that,  wherever  the  Ubeltants  cause  of  action  gives  him,  at 
the  Same  time,  a  lieu  or  privilege  against  the  thing,  and  a  full 
personal  right  against  tiie  owner,  then  he  may  by  a  libel,  proper* 
ly  framed,  proceed  against  the  person  and  the  thing,  and  compel 
the  owner  to  come  in  and  submit  to  the  decree  of  the  court 
against  him  personally  in  the  same  suit,  for  any  possible  defi- 
ciency. 

§  398.  If  parties  are  improperly  introduced,  they  may  le 
struck  out  of  the  libel,  on  motion,  or,  more  properly,  the  mis- 
joinder may  be  made  the  subject  of  an  exception  to  the  Iibel.(c) 

If  new  or  further  parties  are  found  to  be  necessary,  they  msy 
be  added  by  order  of  the  court  on  petition,  or  they  may  be 
added  by  a  supplemental  libel.(d) 


(•ISFcLfflS.    6PetHBp.l49.   7How.T99.    Ante,4305,308,309,310,3II. 
(i)  5  Encye.  de  Jam.  103,  irt.  Hypoth.    Etiif.  M*ek.  396,  not*. 
(«)  Dnnlap'*  Fne  87.    Wtn.  £3. 
(4  Betti'  Fna.  31.    Dnnlip,  87. 
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'  §  399.  In  the  statement  of  the  parties  in  libels  tn  personam, 
the  datnes,  occupation  and  places  of  residence  of  the  parties  ^onld 
be  Slated,  if  they  are  known,  aod  in  libels  in  rem,  it  should  be 
stated  tiiat  the  property  is  in  the  district.(a) 

§  400.  After  the  statement  of  the  parties,  the  nature  of  the 
caDSfl  should  be  shortly  stated  "in  a  cause  of  contract,  civU  and 
marUime,  or  of  tort  or  damage,  or  of  salvage,  or  ofpoaaeation, 
or  ofprixe  or  forfeiture,  or  penalty,  civii  and  maritime,  as  the 
case  may  be."  The  actions  knovn  to  the  civil  lav  vere  classified 
in  various  modes,  and  the  classes  were  almost  as  numerous  as 
the  transactions  of  men.  That  extreme  classification  is  now 
considered  mmecessary,  and  every  civil  cause  of  Admiralty  and 
Maritime  jurisdiction  may  be  included  in  one  or  tlie  other  of 
the  above  classes. 

The  Statement  of  the  Cause  of  Action. 
i  401.  The  libel  must  allege  in  distinct  articles,  the  various 
allegations  of  facts  upon  which  the  libeltant  relies  to  support 
his  suit,  so  that  the  defendant  can  answer,  distincdy  and 
separately,  the  several  matters  contained  in  each  article.  The 
amount  claimed  to  be  due  should  be  stated,  and  it  should 
be  stated  without  unreasonable  exaggeration.  For  the  cfMi* 
vcnieace  of  all  parties  the  articles  should  be  numbered  article 
first,  second,  d&c.,  in  paragraphs,  according  to  the  subject  mat' 
ter,  of  greater  or  less  length,  as  the  orderly  statement  of  the 
cause  of  action  may  require.(fr) 

i  402.  This  statement  should  contain  every  fact  necessary  to 
give  the  court  jurisdiction,  and  to  entitle  the  libellant  to  the 
remedy  or  relief  which  he  seeks,  and  it  should  contain  nothing 
else.  The  statements  of  fact  may  be  more  or  less  detailed  and 
amplified  according  to  the  taste  o[  the  pleader,  but  simplicity, 
compacmess,  orderly  arrangement,  and  severe  logical  accuracy, 
in  the  common  narrative  style,  are  the  perfection  of  pleading  in 
Admiralty,  and  the  court  properly  discourages  the  voluminous 


(a)  Ad.  Rale  33.    Ware,  333.    B«tu>  Prte.  19. 

(»)Ad.Riilaa3.  Wtt«,33E.    ISam.SSS.    SJarMI.    Wue,»9.    Ad.Rah37. 
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nod  iurolved  statements,  repetitious,  exaggerated  and  cnmiila- 
tive  epithets  which  discredit  some  systems  of  pleadiog.(4) 

{ 403.  lo  suits  in  personam,  the  Ubellant  may  join  iu  the 
same  libel  any  number  of  causes  of  action  whether  of  contract 
or  tort  between  the  same  parties.  This  is  another  advantage  of 
the  Admiralty  course  of  proceeding,  which  the  different  forsos  of 
action,  the  different  forms  of  pleas,  the  different  modes  of  trial, 
and  the  different  kinds  of  judgments  and  executions,  all  having 
their  technical  niceties,  in  common  law  proceedings,  renders  im- 
practicable. 

In  like  manner,  if  the  suit  be  in  rem,  the  libellant  may  join 
in  the  same  libel  any  number  of  demands  against  the  thing ; 
indeed,  it  could  seem  that  he  must  do  so,  inasmuch  as  he  t^uld 
hardly  be  permitted  again  to  attach  the  thing  in  the  innoceut 
hands  of  a  purchaser  at  his  own  sale.  Each  separate  cause 
of  action  should  be  set  forth  in  a  distinct  and  orderly  manner 
in  a  separate  article.(&) 

i  404.  la  cases  in  which  one  party  sues  for  himself  and  others, 
the  stating  part  of  the  libel  should  contain  facts  to  show  that 
others  are  entitled,  and  who  they  are,  and  how  they  are  enti- 
tled— and  wherever  several  parties  are  joined,  and  the  rights  of 
the  parties  are  distinct,  separate  and  independent,  there  each 
libeltant'a  case  should  be  stated  in  an  article  by  itself,  not  only 
with  a  view  to  the  convenience  of  the  opposite  party  and  of  the 
court,  but  ulso  because,  in  such  cases,  ihc  right  to  appeal  is  the 
individual  right  of  each  parly,  and  the  final  decree  should  be 
for  or  against  each  individual,  (or  set  of  partners,)  by  name, 
and,  so  far  as  he  is  concerned,  confined  to  him.  In  practice,  this 
is  often  neglected,  and,  in  case  of  several  parlies,  a  general  joint 
libel  and  answer  are  put  in,  and  a  general  decree  made,  which 
leads  to  embarrassment  and  needless  expense,  in  case  of  an  ap- 
peal by  some  and  not  all  die  parties,  or  separate  appeals  by  all.(«^ 


<«)  8  Jot.  222.    I   Han.  96.    Ibid   133.     Cook.  Tnat.  M  ed.  3j^     T  CraBcti, 
189.    Bens' Fran.  19.    2  Sum.  1.    Conk.  Ad   419. 
(i)  Dunisp'*  Prac  88.    Bett^  Prao.  20.     ConL  Win,  427. 
(c)  Ante,  5  380,  aei,  383,  3i4.    5  Pel  711.    6  Put.  143. 
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i  406.  The  libel  should  contain  a  distinct  statement  of  the 
amount  claimed  with  reasonable  common  accuracy  and  truth  ; 
and  the  court  disapproves  of  uctions  being  entered  in  en  amount 
disproportioned  to  any  reasonable  estimate  of  the  amount  justly 
recoverable ;  and  when  that  seems  to  have  been  done  for  any 
sinister  purpose,  the  court  will  sometimes  manifest  its  dis- 
pleasure in  disposing  of  the  question  of  costs. 

The  court  is  not,  however,  bound  by  the  amount  of  damages 
claimed  in  the  libeL  When  it  appears,  on  investigation,  that 
the  libellant  has  merits,  and  that  justice  requires  a  larger  remu- 
neration than  he  has  demanded  in  his  libel,  the  court  is  not 
precluded  by  any  technical  forms  from  doing  fnll  justice.  Sir 
AVilliam  Scott,  in  a  case  of  salvage,  when  the  libellant  claimed 
£800,  gave  £2100,  notwithstanding,  the  objection  was  made — 
the  whole  matter,  says  he,  is  before  the  court;  and  I  think  the 
court  is  by  no  means  limited  by  any  particular  demand.(o) 

{  406.  In  cases  of  seizure  for  a  breach  of  the  revenue,  or  na- 
vigation, or  other  laws  of  the  United  States,  the  information  or 
libel  must  slate  the  place  of  seizure,  whether  it  be  on  land  or  on 
the  high  seas,  or  on  navigable  waters  within  the  Admiralty  and 
Maritime  jurisdiction  of  the  United  States,  and  the  district 
within  which  the  property  is  brought,  and  wllere  it  then  is. 
The  libel  must  also  propound,  in  distinct  articles,  the  matters 
relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the  same 
to  be  contrary  to  the  form  of  the  statute  or  statutes  of  the  Uni- 
ted States,  in  such  case  made  and  provided,  as  tlie  case  may  re- 
quire.(i) 

It  is  sufficient  to  describe  the  oflence  in  the  words  of  the  sta- 
tute, provided  it  be  so  described  that  if  the  allegation  be  true, 
the  case  must  be  within  the  law.  It  is,  in  no  case,  necessary  to 
state  any  fact  which  is  only  matter  of  defence  to  the  claimant, 


(o)  8  Jar.  501.    Wtn,  434.    5  Rob.  332. 

(M  3  U>l.  46S,  497.     7  Cniaeh,  SS3.  389.    Ibid.  49G.    Ibid.  S70.     I  WbMt.  9. 
B  Wheat  380.     9  Wfaut.  381,  S9t.     Conk.  Tr««L9d  ed.  359,  353,  f(  «cg.     Ad. 
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nor  to  nflgatire  ezceptiona  introduced  by  way  of  proTiso,  or  by 
subsequent  statute8.(a) 

i  407.  If  the  libellant  desires  to  have  his  process  contais  a 
clause  to  attach  the  credits  and  effects  of  the  defendant,  in  case 
he  cannot  be  found,  there  should  be  inserted  in  the  libel  a  state- 
ment, that  the  defendant  has  credits  and  effects  in  the  bands  of 
one  or  more  persons,  who  should  be  named  therein.  Tliis  is 
necessary  to  enable  the  Marshal  to  summon  the  gami8hee.(6) 

i  408.  The  judicial  power  of  the  United  iStates  being  limited, 
the  Courts  of  the  United  States  are  of  limited  jurisdiction,  hmi- 
ted  by  the  grant  of  judicial  power  in  the  Constitution,  and  limi- 
ted by  the  Acts  of  Congress  distributing  that  jurisdiction  to  the 
Courts.  Their  action  extends,  and  must  be  confined  to  the  cases, 
controrersies,  and  parties  over  which  both  the  Constitution  and 
the  laws  have  authorized  them  to  act.  It  is  therefore  a  cardi- 
nal rule,  that  the  libel  must,  on  its  face,  state  a  case  which  is 
within  the  jurisdiction  of  the  Court  It  is  not  enough,  nor  is  it 
at  all  necessary  to  make  the  general  statement  that  the  case  is 
within  the  jurisdiction,  but  the  facts  necessary  to  give  jurisdic- 
tion must  be  set  forth  in  the  libel.  In  practice,  however,  the 
stating  part  of  the  libel  usually  closes  with  a  general  account 
that  the  facts  are  true,  aud  within  the  jurisdiction  of  the 
court.(c) 

TTie  Prayer  of  the  Libel. 
$  409.  After  the  stating  part  of  the  libel,  follows  the  prayer 
for  the  proper  process  to  enforce  the  rights  of  the  libellant,  by 
bringing  the  party  or  the  properly  defendant  before  the  court, 
and  for  such  rehef  and  redress  as  the  court  is  competent  1o  give 
in  the  premises,  .  If  the  suit  be  in  personam  alone,  the  pro- 
cess and  the  relief  must  be  merely  personal.  If  the  suit  be  in 
reTn  alone,  the  process  and  the  relief  are  confined  to  the  thing, 
and  no  person  is  under  any  legal  obligation  to  appear  and  de- 


(a)]WlMaL9.     eWbeaUSSO.    9  Wheit.38I,  391.     TCnneb.SBS.    3  G*]. 
-485,497. 

(i)  Ad.  BbIw,  9, 37.  (e)  Ants,  i  19.    Bttti'  Fnc.  1& 
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fold  tha  mit,  or  viU  iaem  any  penonal  UaUUty  by  n^lec^g 
to  do  BO.  If  the  suit  be  in  personam  and  tn  rem,  then  the 
prayer  is  for  a  procesB,  which  will  briDg  before  the  court,  both 
the  person  and  the  thing,  for  adjudication  in  the  matter  of  the 
libel.(a] 

i  410.  If  the  suit  be  tn  personam  alone,  the  libellant  may 
pray  for  a  simple  citation,  in  the  nature  of  a  summons  to  appear 
and  answer  to  the  suit,  or  for  a  simple  warrant  of  arrest,  in  the 
nature  of  a  capiia—rot  for  a  warrant  of  arrest  with  a  clause 
therein,  if  the  defendant  cannot  be  found  to  attach  his  goods 
and  chattels  to  the  amount  sued  for — or  if  such  property  cannot 
be  found,  to  attach  his  credits  and  effects  to  the  amount  sued 
for,  in  the  hands  of  garnishees,  and  to  summon  the  garnishees 
to  appear  and  answer,  on  oath  or  solemn  affirmation,  as  to  the 
debts,  credits,  and  effects  of  the  defendant,  in  bis  hands,  and  to 
such  interrogatories  touching  the  same,  as  may  be  propounded} 
by  the  libellant  If  the  suit  be  in  rem,  the  process  prayed  for, 
unless  otherwise  provided  by  statute,  must  be  a  warrant  of  ar- 
rest of  the  thing  itself,  and  a  monition  to  all  persons  interested, 
to  appear  by  a  day  certain,  and  intervene  for  their  interest.(6) 

h  411.  Immediately  after  the  prayer  for  process,  follows  the 
prayer  for  the  specific  and  general  relief  which  the  libellant 
desires — in  suits  in  rem,  that  the  property  may  be  condemned 
and  sold,  in  seizure  oases,  as  forfeited  to  the  United  States — or 
in  other  cases,  may  be  condemned  and  sold  to  pay  tbe  demand 
of  the  Ubellant  stated  in  the  Ubel--or  that  the  vessel  may  be 
decreed  to  belong  to  the  Ubellant  or  delivered  to  him — or 
otherwise,  as  the  case  may  be,  according  to  the  relief  to  which 
the  party  may  be  entitled — or  in  suits  tn  personam,  that  the 
defendant  may  be  decreed  to  pay  tbe  debt  or  damages  claimed 
by  the  libellants — and  in  all  cases,  that  the  defendant  may  be 
condenmed  to  pay  the  costs. 


(•)  Ant*,  i  896, 3ST.    B«tU'  Frm.  3a 

(t)  Ad.  Rain  9,  9,  37-    Vid.  Ihe  tortm  of  pnjwi  id  tbe  Fracedeiita  of  Jjbtia, 
ta  tiM  Appmdix. 
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}  412.  If  the  Ub^ant  desiib  to  addrest  himself  to  the  con- 
science of  the  defendant,  and  to  compel  him  to  give  testimony 
as  to  the  matters  in  oontioTersy,  he  may  close  his  libel  -with 
interrogatories,  touching  all  and  singular  the  allegations  in 
the  libel,  and  demand  that  the  defendant  answer  them  on  oath. 
The  practice  of  thus  inserting  proper  intenogations,  tends 
greatly  to  the  promotion  of  justice,  and  its  prompt  and  ecoao- 
mical  administratioD,  by  reducing  to  the  narrowest  compass 
that  portion  of  the  cause  which  is  to  occupy  the  time  of  the 
judge,  and  the  wimesses  in  court.(a) 

(<f)  Cook.  Tnat.  U  ed.  3S6.    Vid.  ^raoadMiU  in  the  IndM.    Ad.  RatM  33, 37. 


^d  by  Google 


CHAPTER     XXir. 

Commencement  of  the  Suit, 

i  413.  The  filing  of  the  libel  is  the  commencement  of  the 
suit.  Before  being  filed,  the  libel  should  be  signed  hy  the 
party  or  his  agent,  and  by  his  proctor,  and  verified  by  his  oath. 
It  is  usually  signed  by  an  advocate— but  this  is  not  necessary. 
If  the  libel  prays  for  only  a  citation  or  summons,  wilhout  ar- 
rest, the  libel  need  not  be  swom  to.  It  must  be  filed  in  the 
clerk's  office  from  which  the  process  is  to  issue,  before  the  mesne 
process  can  be  issued. 

The  District  Courts  in  their  own  rules,  provide  in  what  cases 
and  in  what  amounts  security  shall  be  given  for  costs,  by  the 
libellant,  before  commencing  the  suit.  This  is  usually  given 
by  stipulation,  which,  as  before  stated,  is  the  proper  name  for 
an  undertaking  of  security  in  Admiralty,  and  not  by  bond  under 
seal,  although  there  is  no  legal  objection  to  its  being  in  the  form 
of  a  bond.  A  stipulation  with  suteiy  for  costs,  is  required  in 
the  New  York  District  in  all  cases,  except  those  of  American 
seamen  prosecuting  for  mariner's  wag^s.  In  suits  in  personam 
the  amount  of  the  stipulation  is  $100— tn  rem,  $250. 

These  stipulations  being  undertakings  in  court,  they  are 
usually  prepared  by  the  clerk,  and  executed  and  acknowledged 
before  him,  but  there  is  no  legal  objection  to  there  being  pre- 
pared by  the  proctor,  and  acknowledged  before  any  United 
Stales  Commissioner,  or  the  judge.  The  surety  must  justify 
as  bail,  by  a  written  affidavit  on  the  stipulation,  that  he  is 
worth  twice  the  amount  of  his  stipulation  over  and  above  his 
debts.(a) 

\  4U.  The  stipulation  for  costs  is  in  the  following  form : 


•'  STIPULATION 

«  Entered  into  pursuant  to  the  Rules  of  Practice  of  the  Court- 

"  Whersas  a  Libel  was  filed  in  this  Court,  on  the  tenth  day 

(■}  WuB,  3B5,  437.    Ad.  Bute  1.    Wmn,  366.    Ibid.  996.    Ad.  BdM  5,  SB. 
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of  Janaary,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-six,  by  Ebenezer  N.  Hinckley,  against  David  L.  Ro- 
binson, in  a  cause  of  contract,  civil  and  maritime,  for  the  rea- 
sons'and  causes  in  the  said  libel  mentioiied,  and  praying  that 
a  monition  may  issue  against  the  said  defendant — And  James 
Jackson,  of  the  city  of  New  York,  merchant,  surety,  and 
the  said  libellant,  the  parties  hereto,  hereby  consenting  and 
agreeing,  that  in  case  of  default  or  contumacy  on  the  part  of  the 
libellant  or  his  surety,  execution  may  issue  against  their  goods, 
chattels  and  lands,  for  the  sum  of  one  hundred  dollars : 

"  Now,  THEBEFORE,  It  is  hereby  stipulated  and  agreed  for  the 
benefit  of  whom  it  may  concern,  that  tbe  stipulators  undersigned 
shall  be,  and  are  bound,  in  the  sum  of  one  hundred  dollars, 
conditioned  that  the  libellant  above  named,  shall  pay  all  such 
costs  as  shall  be  awarded  against  him  by  this  court,  or  in  case 
of  appeal,  by  the  Appellate  Court. 

"  E.   N.  HiNCKLBT, 

"  Jas.  Jackson." 
"  Taken  and  acknowledged,  this 
10th  day  of  January,  1846,  before  me, 

" George  W.  Mobton,  U.  iS.  Commissioner" 

"  iSouthern  District  of  New  York,  aa. — James  Jackson,  party 
to  the  above  stipulation,  being  duly  sworn,  doth  depose  and  say 
that  he  is  worth  the  sum  of  two  hundred  dollars  over  and  above 
all  his  just  debts  and  liabilities. 

"James  Jacksoh, 
"  Sworn  thia  10th  day  of  January, 
1846,  before  me, 

"George  W.  Morton,  U.  iS.  Commiaaioner." 

i  416.  On  filing  the  libul  and  the  stipulation  for  costs,  the 
process  prayed  for  is  issued  by  the  clerk,  as  a  matter  of  course, 
in  most  cases,  but  in  suits  m  personam  no  warrant  of  arrest 
of  the  person  or  property  of  the  defendant  shall  issue,  for  a  sum 
exceeding  $600,  unless  by  tbe  special  order  of  the  court,  upon 
affidavit  or  other  proper  proof,  showing  tbe  propriety  theieof.(Q) 


r.    BMta'Fna.33 
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§  416.  The  order  of  the  judge  is  endorsed  on  the  libel  in  this 
ftam: — 

"  On  filing  the  within  libel,  and  otherwise  complying,  with 
the  rules  of  the  court — let  a  warrant  of  arrest  issue  in  this  cause 
against  the  defendant,  (naming  him,)  and  let  him  be  held  to 
lAil  in  dollars.  (Signed  by  the  Judge.) 

In  the  Southern  District  of  New  York,  the  defendant  is  held 
to  bail,  in  cases  under  $600,  in  $100  more  than  the  amount 
sworn  to  be  due.  Id  the  cases  ordered  by  the  judge,  he  fixes 
the  bail  in  bis  discretion. 

In  all  cases  on  filing  the  libel,  the  Clerk  issues  the  process 
and  endorses  on  it  the  amount  in  which  the  Marshal  must  take 
bail  as  follows  : — 

*'  The  Marshal  will  take  bail  in  the  sum  of       -    dollars." 

T%e  tibd  being  prepared,  let  it  he  signed  and  avjom  to  by 
the  ItAsiZonf,  or,  in  ease  of  kit  absence,  by  his  agent  or 
attorney,  before  the  Judge,  or  the  Clerk,  or  a  United  i^ates 
Commissioner,  and  signed  <dso  by  the  Proctor  and  the 
Advocate, 

If  it  be  a  case  for  security  for  coats,  either  prepare  the  stipu- 
lation, and  have  it  executed,  and  adauneledged  and  Justi- 
Jied  ;  or  let  the.  surety  go  to  the  clerics  office,  and  execute 
one  prepared  there. 

If  the  libel  pray  for  an  arrest,  if  the  amount  be  over  9600, 
apply  to  the  Judge  for  an  order  that  a  warrant  may  issue. 
File  the  libd,  and  request  the  Clerk  to  issue  the  varrant, 
and  mark  it  for  bail. 
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Mesne  Process. 

§  417.  The  court  is  always  open  &a  the  test  and  return  of 
process,  as  has  heen  stated :  but  the  cooTeuience  of  the  court, 
as  well  as  of  the  officers  and  suitors,  has  iuduced  each  court  by 
its  rules  to  appoint  certain  general  return  days.  In  the  Southern 
District  of  New  York  every  Tuesday  is  a  general  return  day. 
All  Admiralty  mesne  process  is  tested  on  the  day  it  is  is- 
sued and  made  returnable  on  the  next  genend  return  day,  at 
the  usual  hour  for  the  opening  of  the  court,  unless  a  certain 
time  be  necessary  to  interrene  between  the  test  and  return, 
in  which  case  it  is  made  returnable  at  the  earliest  return  day 
which  will  include  that  time.(a) 

$  418.  The  proper  order  and  conduct  of  legal  proceedings  de- 
mands that  the  process  of  the  court  should  be  prepared  vith 
care  and  correctness,  according  to  the  rules  and  practice  of  the 
court,  but  in  this  matter,  as  in  every  other  in  Admiralty,  the 
ends  of  justice  is  the  paramount  ccmsideration,  and  common  law 
technicalities  of  process  are  unknown.  Any  error,  mistake,  or 
oversigbt  will,  therefore,  be  corrected  by  the  court,  on  application, 
always  on  such  tenns  as  may  be  just,  and  as  matter  of  course 
when  die  party  has  not  been  prejudiced.  The  issuing  of  the 
process  being  the  act  of  the  clerk,  the  party  or  his  proctor  is 
not  responsible  for  its  imperfections.(6) 

i  419.  The  process  issues  in  the  name  of  the  President  of  the 
United  States — is  directed  to  the  Marshal  of  the  District,  and  is 
tested  in  the  name  of  the  Judge  of  the  court.  It  must  be  served 
by  the  Marshal  or  his  deputy,  unless  he  be  interested,  in  which 
case,  the  court,  on  application  ex  parte,  showing  the  interest, 


(s)  Aotsf  ADS.33d,lS19,45.    SUL  at  Lwgv.SlG. 
(()  Jud.  Act,  or  1789,  i  32.    BstU"  Pne.  34, 38. 
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■will  appoint  a  disinterested  person,  to  whom  the  imxjeas  will  be 
directed,  and  by  whom  it  will  be  served  and  returned.(a) 

i  420.  The  simple  monition  in  personam  is  in  the  following 
form: 

"Tbe  Presidbht  of  the  United  States  of  AhericA' 
"  2b  the  Marshal  of  the  Southern  District  of  New  York, 
"  Greeting  : 

Whereas  a  libel  has  been  filed  in  the  District 
Court  of  the  United  States  of  America,  for  the  South- 
[l.  b.]     em  District  of  New  York,  on  the  tenth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-six,  by  Ebenezei  N.  Hinckley,  against 
David  L.  Robinson,  in  a  certain  action  civil   and  maritime  for 
wages  therein  alleged  to  be  due  the  said  libellant,  amounting  to 
four  hundred  and  ninety-eight  dollars,  and  praying  that  a  moni- 
tion may  issue  against  the  said  defendant  pursuant  to  the  rules 
aud  practice  of  this  court, 

"  Now,  therefore,  we  do  hereby  empower,  and  strictly  charge 
and  command  you,  the  said  Marshal,  that  you  cite  and  admon- 
ish the  said  defendant,  if  he  shall  be  found  in  your  District,  that 
he  be  and  appear  before  the  said  District  Court,  on  the  first 
Tuesday  of  February  instant,  at  eleven  o'clock  in  the  forenoon, 
at  the  city  hall  in  the  city  of  New  York,  then  and  there  to  an- 
swer the  said  libel,  and  to  make  his  allegations  iu  that  behalf, 
and  hare  you  then  and  there  this  writ,  with  yoiur  return  thereon. 
"Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said 
Court,  this  first  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-six,  and  of  otu  Independence 
the  seventieth. 
"Joseph  Smith,  Proctor, 

"CD.  Betts,  Clerk." 

Taks  the  process  to  the  Marshal,  and  give  him  informativn 
when  the  party  or  the  property  to  be  served  may  be  found. 


(a)  Ad.  Bnia  1.    Bttti'  Pmo.  29.    Jnd.  Act  tff  1769,  4  37. 
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f  421.  If  the  process  be  a  simple  monition  or  summons  to  ap- 
pear and  answer  to  the  suit,  it  is  the  duty  of  Uie  Marshal  forth- 
with to  serve  it  on  the  defendant,  by  deliveriDg  to  him  a  copy 
thereof.  It  is  a  very  useful  measure  of  precautiou,  on  the  part 
of  the  marshal,  to  ask  the  defendant  to  sign  on  the  back  of  the 
process  bis  acknowledgment  of  the  service ;  but  if  he  omit  to  do 
so,  the  service  will  be  good,  and  in  either  case  the  Marshal 
returns  the  process  to  the  clerk's  office,  with  his  return  endorsed 
upon  it  "  Personally  aerved."  (Signed  by  the  Marshal.) 

^  422.  If  the  process  be  a  simple  warrant  of  arrest,  it  is  the 
duty  of  the  Marshal  immediately  to  arrest  the  person  of  the  de- 
fendant, and  keep  him  in  custody,  unless  he  give  bail,  with  suf- 
ficient sureties,  by  bond  or  stipulation,  with  condition  that  he 
will  appear  in  the  suit,  and  abide  by  all  the  orders  of  the  court, 
interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded 
by  the  final  decree  rendered  therein,  io  the  court  to  which  the 
process  is  returnable,  or  in  any  Appellate  Court(a) 

It  is  the  duty  of  the  Marshal  to  see  that  the  sureties  are  suf- 
ficient, and  that  the  stipulation  is  duly  made  and  executed,  in- 
asmuch as  the  libellant  is  not  consulted,  and  has  no  power  to 
meddle  with  the  duty  of  the  Marshal  in  the  premises,  who  acts 
under  the  proper  responsibility  of  his  office. 

The  Marshall  returns  the  process  to  the  Clerk's  office,  with  his 
true  return  endorsed  upon  it,  and  with  the  stipulation,  if  any, 
which  he  has  taken. 

i  423.  The  following  is  the  form  of  the  stipulation  : 

"  DISTRICT   COURT   OP  THE    ONITSD  STATES   OF  AHBBICA   FOR 

TSB  BOUTHBRN  DISTRICT  OF  NSW  TORE. 

STIPULATION 

Entered  itito  pwauant  to  the  Rules  and  Practice  of  the  Court. 

Whereas,  a  Libel  has  been  filed  in  the  District  Court  of  the 

United  States  of  America  for  the  Southern  District  of  New 


I  Role  3.      Wan,  386.     See  the  FDma  at  WuranU  ia  the  A^Modii, 
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York,  on  the  first  day  of  June,  1849,  by  J&mes  Johnson,  Libel- 
laot,  against  William  Pratt,  defendant,  in  a  certain  action  civil 
and  maritime,  for  pilotage,  therein  alleged  to  be  due  and  owing 
to  the  said  Libellant,  amounting  to  fifty-six  doltara — and  Cbariea 
Jones,  of  the  city  of  New  York,  ship  chandler,  surety,  and  the 
said  defendant,  parties  hereto  consenting  and  agreeing,  that  in 
case  of  defoult  or  contumacy  on  the  part  of  the  defendant,  exe- 
cution may  issue  against  them,  their  goods,  chattels  and  lands, 
for  one  hundred  and  fifty-six  dollars — 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the 
benefit  of  whom  it  may  concern,  that  the  said  defendant  shall 
appear  in  the  said  suit  before  the  said  District  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New 
York,  on  the  first  Tuesday  of  June,  instant,  at  11  o'clock  in  the 
forenoon,  at  the  City  Hall,  in  the  city  of  New  York,  and  abide 
by  alt  orders  of  the  court,  interlocutory  or  final,  in  the  said 
cause,  and  pay  the  money  awarded  by  ^e  final  decree  rendered 
therein  in  the  said  court,  or  any  appellate  court 

Charles  Jones, 
William  Pratt. 
Taken  and  acknowledged,  June  3,  1849, 
before  me, 
R.  M.  StiltBell,  V.  S.  Commissioner." 

{Add  affidavit  of  justification  aa  in  section  414.) 

In  the  Southern  District  of  New  York,  the  Marshal  usually 
takes  a  penal  bond  under  seal,  instead  of  a  stipulation.  A  stipu- 
lation is,  howerer,  more  consistent  with  the  course  of  Admi- 
ralty practice.(o) 

i  424.  Imprisonment  on  mesne  process  having  been  abol- 
ished in  most  of  the  States,  and  to  the  same  extent  in  the  courts 
of  the  United  States,  a  question  has  been  made  ia  several  cases, 
whether  the  power  to  arrest  in  Admiralty  be  not  abolished  ;  and 
it  has  been  uniformly  held,  that  the  right  to  arrest  still  exists 
under  the  Admiralty  rules  of  the  Supreme  Court,  if  not  under 
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the  general  course  of  the  Admiralty  practice.  There  has  been 
no  act  of  Coogress  abolishing  imprisonment,  since  the  passage 
of  the  act  of  1S42,  authorizing  the  Supreme  Court  lo  prescribe 
uid  r^ulate  the  process,  ice.,  in  Admiralty ;  so  that  that  act^ 
and  the  rules  adopted  in  pursuance  of  it,  are  the  last,  and,  of 
course,  the  paramount  legislation  on  the  subject.(a) 

It  may  well  be  questioned,  whether  the  Congress  in  presori- 
bing  for  the  courts  of  the  United  States,  the  laws  on  the  subject 
of  imprisonment,  passed  by  the  respective  States  for  the  State 
Courts,  could,  by  a  reasonable  coastniction,  be  held  to  embrace 
the  Admiralty  Courts,  which,  by  the  Constitution,  cannot  exist 
in  the  States.  The  whole  course  of  the  law  on  the  subject  of 
the  Admiralty  Courts,  shows  that  the  Congress  have  always 
considered  them  and  their  practice  as  peculiar,  and  not  subject 
to  the  same  laws  and  principles  as  other  courts,  and,  especially, 
hare  prorided  that  their  process  should  be  "  According  to  the 
jHinciplos,  rules  and  usages,  which  belong  to  the  courts  of  Ad- 
miralty as  contradistinguished  &om  courts  of  law,"  at  the  same 
time  that  they  provided,  that  the  State  practice  in  common  law 
cases,  shall  prevail  in  the  courts  of  the  United  States(&] — In  the 
one  case  carefully  insisting  upon  uniformity,  and  excluding  the 
diveisity  of  State  practice,  and  in  the  other  case,  expressly  prei 
scribing  that  same  diversity  as  a  portion  of  the  law  of  the  United 
States.  Indeed,  it  may  well  be  asked,  whether  the  peculiarities 
of  maritime  commerce,  which  have  made  courts  of  Admiralty 
necessary,  do  not  also  make  the  power  to  arrest  persons,  as  well 
as  things,  a  necessary  element  of  their  usefulness.  The  charac- 
teristic difference  between  the  business  of  the  land,  and  that  of 
the  water,  is  very  striking.  On  the  land,  we  contract  with  our 
neighbors,  or  those  into  whose  character  and  responsibilities  we 
«aa  inquire — who  have  property,  families,  friends,  reputatioa 
among  us,  which  makes  them  visible,  tangible,  and  reUable — 
or  we  can  decUne  to  give  credit  or  deal  for  cash,  or  not  at  all — 
and  we  may,  with  great  propriety,  be  compelled  to  stand  the 
hazard  which  we  have  voluntarily  taken.    But  in  maritime 


(■)  8  N.  Y.  LepJ  OfanTTBr,  45.    3  Law  It«p,  new  ttria*,  470. 
(6)  PiMMi  Act  of  1789,  i  S.    AntB,  «  349. 
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matters  it  is  not  so,  but  directly  the  reverse.  We  must  deal 
with  an  impersonality,  as  it  were,  for  the  benefit  and  with  the 
responsibility  of  whom  it  may  concern.  We  cannot  know  with 
whom  we  deal,  nor  on  whose  responsibiHty  we  are  ultimately 
to  rely — we  negociate  with  transient  persons — we  rely  upon 
sea-rovers— we  cannot  demand  cash — -nor  refuse  to  give  credit — 
nor  decline  to  deal  at  all.  Contracts  are  made  for  us  by  others 
in  one  place,  to  be  performed  by  us  with  others  in  another. 
What  would  become  of  maritime  commerce,  if  no  charter  par- 
ty or  bill  of  lading  was  made  on  credit ! — if  sailors,  befora 
signing  the  shipping  articles,  must  be  paid  in  full  for  the  voyage ! 
— Instead  of  contracting  "  with  whomsoever  may  go  as  master," 
and  whomsoever  may  be  owners,  as  every  where  and  always 
has  been  the  policy  of  the  law,  must  the  seamen  inquire  out 
the  owners,  (no  matter  how  far  off,)  and  look  into  their  af- 
fairs, or  ask  for  an  endorser !  What  security  could  there  be  lor 
the  merchant  in  shipping,  or  the  consignee  in  receiving  his 
goods,  the  pilot,  the  lighterman,  the  wharfinger,  the  sailor,  the 
materia]  man,  compelled  to  give  credit,  by  public  as  well  as 
private  interests,  and  by  the  invincible  necessities  of  maritime 
commerce,  to  transient  persons,  whose  characters  are  unknown, 
and  whose  residences  are  inaccessible,  and  who,  cm  being  sued 
without  arrest,  would  find  a  substantial  defence  in  a  fair  wind 
and  an  open  sea ! 

i  425.  If  the  warrant  of  arrest  contain  a  clause,  if  the  de- 
fendant cannot  be  found,  to  attach  bis  goods  and  chattels  to 
the  amount  sued  for,  or,  if  such  goods  and  property  cannot  be 
found,  to  attach  his  credits  and  effects  to  the  amount  sued  for, 
in  the  hands  of  the  garnishee  named  in  the  process — in  such 
case,  the  process  should  direct  that  the  garnishee  upon  whom 
the  attachment  is  to  be  served,  be  summoned  to  appear  and  an- 
swer the  interrogatories  addressed  to  him  in  the  libel.(a) 

i  426.  Under  such  a  process,  it  is  the  duty  of  the  Marshal  to 
arrest  the  party,  if  he  can  be  found  in  his  district,  and  he  has 


(a)  Tid  the  Fonn  in  the  Appendix.    Vid.  Index.    Belli'  Pne.  3D. 
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DO  right  to  attach  goods,  chattels,  or  debts,  credits,  oi  effects,  be- 
fore he  has  endeavored  to  find  the  party  himself.  Butiaasmuch 
as  the  attachment  of  property  will  he  immediately  dissolFed  by 
the  defendants  appearing  and  giving  bail,  the  Marshal  should 
by  no  means,  by  devoting  time  to  a  fruitless  search  for  the  de- 
fendant, lose  the  opportunity  of  attaching  his  property.  If,  there- 
fore, the  party  be  not  found  at  his  usual  place  of  business  or 
abode,  the  Marshal  should  proceed  to  make  the  attachment 
He  should  attach  the  goods  and  chattels  of  the  defendant* 
if  they  can  be  found,  to  the  amount  sued  for — and  if  they  can- 
not be  found,  then  be  should  attach  the  debts,  credits,  and  ef- 
fects of  the  defendant,  in  the  bands  of  the  garnishee  named  in 
the  process,  to  the  amotint  sued  for,  and  vunsmon  the  garnishee 
to  appear  on  the  return  day  of  the  process,  and  answer  accord- 
ing to  the  requisition  of  the  process.  The  garnishee  may  be 
summmed  by  serving  upon  him  a  copy  <^  tbe  warraoL 

)  427.  If  tbe  goods  and  chattels  of  the  defendant  are  attach- 
ed, or  if  tbe  garnishee  have  credits  and  effects  in  his  hands,  in 
either  case  the  defendant  cab  always  have  the  attachment  dis- 
solved by  order  of  the  court,  on  his  appearing  in  tbe  suit,  and 
giving  a  bond  or  stipulation,  with  sufficient  sureties,  to  abide  by 
all  oiders,  interlocutory  or  final,  of  the  court,  and  pay  the 
amount  awarded  by  the  final  decree  rendered  in  the  court  to 
which  the  process  is  returnable,  or  in  any  Appellate  Court. 
On  such  bail  being  given,  the  suit  proceeds  in  the  same  man- 
ner as  if  the  defendant  had  been  originally  arrested,  and  there 
had  been  no  attachment.(a) 

i  428.  The  practice  under  the  attachment  clause  in  the  war- 
rant has  been  the  subject  of  some  uncertainty,  and  it  is  of  suffi- 
cient importance  to  justiiy  a  reference  to  the  principles  and 
authorities  which  have  regulated  it.  In  the  case  of  Smith  tt. 
Hiln,  garnishee,  before  Judge  Betts,  the  libellant  had  proceeded 
to  a  personal  execution  against  the  garnishee,  without  any  sum- 
mwis  having  been  served  on  him.    There  had  been  only  an 
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Httachment  of  credits  alleged  to  be  in  his  hands.  On  a  motion 
to  set  aside  the  proceedings,  the  jndge  examined  the  subject  fully, 
Bad  the  result  of  his  inquiries  cannot  be  better  given  than  in  hia 
own  language, 

i  429.  "The  jurisprudence  of  all  civilized  countries,  seems  to 
•mbody  the  means  of  rendering  the  effects  of  a  debtor  liable  to 
the  claims  of  hia  creditors  ;  and,  probably,  no  other  tribunals 
than  courts  of  common  law  have  found  themselves  incapacitated 
to  effect  that  end  by  their  own  inherent  powers,  without  hav- 
ing first  brought  the  debtor  peraonally,  under  their  authority. 
What  then,  in  the  English  common  law  is  an  exception,  lim- 
ited  to  two  small  districts,  is,  in  other  systems,  a  common,  per* 
▼ading,  and  familiar  principle. 

"  The  proceeding  by  way  of  foreign  attachment,  resting,  in 
England,  only  en  the  customs  of  London  and  Exeter,  on  ttie 
continent,  in  Scotland  and  the  United  States,  takes  its  form 
from  the  high  principle,  that  persons  may  be  reached  by  justice 
through  the  medium  of  their  property,  both  for  the  purpose  of 
compelling  their  personal  appearance  and  submission  to  the 
court,  and  also  by  sequestrating  hia  property  for  the  benefit  of 
creditors. 

"  It  is  clearly  demonstrated  by  the  United  States  Supreme  Court 
in  Manro  v.  Almeida,  (LO  Wheat  473,)  that  it  is  a  veil  settled 
branch  of  Admiralty  powers,  not  derived  from  the  customs  of  Lon- 
Aoa,  but  coming  to  that  jurisdiction  from  the  same  sources  which 
furnish  the  other  elements  of  its  power.  That  case  also  supplies 
rules  sufficiently  explicit  and  full  to  direct  the  use  and  applica- 
tion of  this  particular  power. 

"The  object  in  the  case  imder  consideration  was,  by  means 
of  a  foreign  attachment,  to  compel  the  appearance  of  Montgom- 
ery to  the  suit  instituted  against  him.  The  court  consider  it  a 
famihar  and  authorized  method  to  do  so,  by  force  of  the  remedy 
by  attachment,  and  point  out,  very  perspicuously,  under  what  cir- 
cnmstances  and  in  what  manner,  it  is  to  be  employed.  (Id.  492, 
493.) 

i  430.  '-The  attachment  may  be  of  goods  and  chattels  them- 
selves, or  of  rights  and  credits,  and  by  actual  arrest  of  the  goods, 


^d  by  Google 


MESNE  PROCESS-  33S 

or  hy  notice  to  the  person  having  either  or  both  in  hta  possession- 
(Conk.  Ad.  P.  476.)  When  the  service  is  by  notice,  and  not  by 
actual  levy  on  the  goods,  two  things  are  necessarily  implied :  1. 
That  the  garnishee  be  apprized  of  what  ihe  process  demands  and 
for  what  cause ;  and,  2.  That  he  be  warned  of  the  time  and  place 
to  appear  befoVe  the  court,  and  discharge  himself  of  the  effect  of 
the  citation,  by  showing  that  he  holds  nothing  belonging  to  the 
debtor,  or  by  specifying  exactly  what  it  is,  and  submitting  him* 
self,  in  respect  thereto,  to  the  authority  of  the  court. 

"The  term  garnishee  means  one  warned  or  vouched  in 
respect  to  the  interest  of  third  parties ;  (F.  N.  B.  106 ;)  and  gar- 
uia/tment  is  a  warning ;  (Jacob's  L.  Diet.  Encycl.  Amer.  voce 
Foreign  Attachment.)  Accordingly,  under  the  custom  of  Lon- 
don, the  garnishee  must  be  warned  not  to  pay  the  money  to  the 
debtor,  and  to  appear  and  answer  to  the  plaintiff's  suit.  (Bo- 
hun's  Customs  and  Priv.  of  London,  266 ;  Comyo's  Dig.  At- 
tachment, A.)  So  he  may,  it  seems,  plead  to  the  general  action 
and  deny  the  indebtedness  of  the  defendant  (Comyn's  Dig> 
Attachment,  K.)  The  same  rule  obtains  in  a  trustee  process. 
(6  Dane's  Ab.  ch.  192,  art.  1.) 

"  The  garnishee,  under  the  English  law,  may  appear  by  attor- 
ney, and  plead  that  he  has  no  property  of  the  defendant  in  his 
hands,  or  confess  it,  or  wage  his  taw,  or  plead  other  special 
matter.  (Bohun,  356.)  The  general  Issue  is,  whether  the  gar- 
nishee, at  the  time  of  the  attachment,  or  at  any  time  after,  had 
atiy  money  or  goods  of  the  defendant  in  his  hands.  (Id.  263.) 
1'he  plaintiff  is  thus  put  to  prove  the  garnishee  had  moneys  in 
his  hands ;  and  if  tliis  proof  is  not  made,  a  verdict  will  be  ren- 
dered for  him.  (Id.  258.)  When  the  proceeding  is  for  the  pur- 
pose of  bringing  the  defendant  into  court,  and  he  makes  default 
on  proclamation  a  scire  facias  issues  against  ^e  garnishee, 
(t^myn,  For.  Attachment,  A.)  On  the  appearance  of  the  de- 
fendant, all  proceedings  sgainst  the  garnishee  cease.  (Cro.  El. 
157,  593,  Salk.  291.)  And  he  must  have  notice  of  the  foreign 
attachment,  to  bind  him  in  the  allotment  of  his  effects  to  the 
debt.    (Fisher  v.  Lane,  3  Wilson,  296.) 

'■  In  the  states  using  the  remedy  of  foreign  attachment,  its 
effect  is  principally  regulated  by  statute;  but  in  all  cases  the 
cardinal  principle  in  the  proceeding  is,  that  the  trustee  or  gar- 
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nishee  ahsll,  by  summons  or  scire  facias,  be  broDgbt  into  comt^ 
vitb  notice  of  the  claim  upon  him,  and  have  a  fall  oppoitn- 
nity  to  oppose  ihe  demand.  (6  Dane's  Ab.  492,  ch.  192,  arts.  1 
to  8.)  And  see  the  practice  in  various  stales,  stated  and  ex- 
plained. Graighle  v.  Wottagle  et  a).  PeL  C.  R.  345.  Manken 
V.  Chandler  A,  Co.,  2  Brockb.  C.  R.  125.  Fisher'r.  Conseqoa, 
2  Wash.  C.  R.  362.  FrankUn  r.  Ward,  3  Mason,  136,  Ibid. 
247.  Pickquet  v.  Swan,  4  Mason,  443.  Barry  v.  Fayles,  1 
Peters'  R.  315.  Brasheer  v.  West,  7  Peters,  621,  and  2  U.  S, 
Digest,  Supplement,  884.) 

i  431.  "  Althoi^h  the  Admiralty  process  of  foreign  attach- 
ment is  not  borrowed  from  that  given  by  the  custom  of  London, 
or  the  trustee  processes  in  use  in  most  of  the  states  of  the  Union, 
yet,  all  being  directed  to  a  common  object,  end  founded  upon 
nnity  of  principle,  light  is  reflected  from  one  upon  the  other,  and 
we  may  accordingly  recur  to  the  practice  of  the  law  courts,  ser- 
viceably,  for  ezplicatioos  of  the  methods  by  which  the  common 
design  is  best  effected. 

"  We  will  consider,  however,  more  specifically,  how  the  law 
and  practice,  stands  in  the  Court  of  Admiralty,  on  this  head. 

"  Gierke's  Praxis,  as  appears  by  the  preface  to  the  edition  in  La- 
tin, was  compiled  in  the  reign  of  Elizabeth,  and  became  a  stan- 
dard authority  long  before  it  was  published ;  and  the  Scotland 
manuscripts  were  revised  and  arranged  under  the  sanction  of 
men  of  great  eminence  and  experience  in  that  branch  of  the  law. 
It  has  always  been  accepted  as  the  most  authoritative  exposition 
extant,  of  (he  early  course  and  usages  in  Admiralty  proceedings. 
(3  Brown  Civ.  &  Ad.  396.  1  Atk.  R.  296.  3  D.  &  E.  338.) 
Title  28,  lays  down  the  principle,  and  furnishes  the  outline  of 
the  form  of  the  warrant,  applicable  to  foreign  attachments  used 
to  compel  the  appearance  of  a  defendant ;  and  arl.  32,  in  con- 
nection with  art.  28,  renders  the  direction  full  and  explicit,  be- 
yond all  ambiguity,  that  both  the  debtor  and  garnishee  are  to 
be  cited  to  appear  in  court  and  answer  the  matter  of  cUum. 

§  432.  "These  chapters  or  articles  of  Gierke  were  recognized 
in  the  South  Carolina  District  Court  in  1802,  as  sufficient  autho- 
rity, for  arresting  property  to  compel  the  defendant's  appearance, 
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and  althongh  the  fonn  of  the  warrant  in  that  case  is  not  given, 
it  is  plaialy  to  be  implied  that  it  coDformed  to  the  directions  of 
Gierke.  (Bee  R.  186.)  The  rules  of  practice  of  this  court,  first 
compiled  in  1828,  and  revised  in  1838,  provide,  that  if  a  party 
against  whom  a  warrant  of  arrest  issues,  cannot  be  found,  and 
retam  thereof  be  made,  the  plaintiff  may  have  a  warrant  to  at- 
tach the  property  of  the  defendant,  and  may  also  have  inserted 
therein  a  clause  of  foreign  attachment,  according  to  the  course 
of  the  Admiralty.    (Rule  36.) 

"  The  same  practice  prevails  in  the  First  Circuit.  (Dunla[^s 
Ad.  Pr.  139,  140.)  The  foreign  attachment  sued  out  here  must 
be  according  to  the  course  of  the  Admiralty,  and  that  has 
been  amply  shown  lo  require  notice  or  citation  to  the  garnishee. 
The  argument  against  this  motion  is,  that  by  Rule  29  the  gar- 
nishee was  obliged,  on  the  mere  attachment  of  the  goods  of  a 
debtor  in  his  hands,  to  file  his  affidavit,  giving  a  full  statement 
of  the  property  in  his  hands,  or  pay  it  into  court,  and  that  such 
service  was,  accordingly,  all  the  notice  or  warning  oecessary  to 
give  him. 

"  The  rule  will  not  justify  that  interpretation.  It  does  not 
regulate  the  manner  of  making  out  or  serving  a  foreign  attach- 
ment. These  are  supposed  to  have  been  conformably  to  the 
course  of  the  Admiralty ;  and  then  it  supplies  a  summary  and 
cheap  method  by  which  the  holder  of  the  property  may  become 
discharged  from  the  cause,  and  whereby,  also,  his  creditor  may 
be  secured  the  control  of  the  property  attached. 

i  433.  "  Rules  2  and  37  of  the  Supreme  Court,  adopted  since 
the  decision  in  10  Wheat.  473,  specify  concisely  the  steps  the 
creditor  and  garnishee  are  respectively  to  take.  The  process  is 
descrilied  by  which  a  defendant  may  be  arrested  in  suits  t» 
personam.  (Rule  2.)  The  mesne  process  may  be  by  a  simple 
warrant  of  arrest  of  the  person,  in  the  nature  of  a  capias,  or  by 
a  simple  monition,  in  the  nature  of  a  summons,  to  appear  and 
answer  to  the  suit,  as  may  be  prayed  for  in  the  libel ;  or  the 
warrant  for  the  arrest  of  the  person  may  have  a  clause  therein, 
that  if  he  cannot  be  found,  to  attach  his  goods  and  chattels,  or 
if  such  property  cannot  be  found,  to  attach  his  credits  and 
eflfects  in  the  hands  of  the  garnishees  named  therein. 
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"  It  19  insisted,  that  the  foreign  attachment  clause  authorized 
bjr  thiB  rule,  is  not  required  to  contain,  also,  a  Bummoos  or  no- 
tice <o  the  garnishee  to  appear,  and  that  accordingly  no  such 
citation  need  be  made. 

"  The  ai^ument  would  equally  prove,  that  it  is  not  necessary 
to  cite  or  summon  the  defendant  himself,  for,  as  he  is  absent, 
and  cannot  be  arrested,  if  no  citation  is  to  be  served  on  the 
holder  of  his  property,  the  libellant  would  be  allowed  to  seize 
the  property  and  prosecute  to  a  decree,  without  notification,  to 
any  person,  of  his  acta. 

"This,  most  manifestly,  cannot  be  so,  upon  general  princi- 
pies;  and  Rule  37,  instead  of  favoring  that  conclusion,  in  my 
judgment,  most  clearly  implies,  that  the  garnishee  is  before  the 
9>urt  in  the  ordinary  way  of  bringing  in  such  party.  It  pro- 
vides, that,  in  cases  of  foreign  attachment,  the  garnishee  shall 
be  required  to  answer  on  oath  as  to  the  debts  and  effects  in  his 
hands,  auid  to  such  interrogatories  as  may  be  propounded  by 
the  libellant ;  and  if  he  refuse  or  neglect  to  do  so,  the  court 
may  award  compulsory  process,  in  personam,  against  him. 

"  A  party  is  not  placed  in  a  predicament  subjecting  him  to 
attachment,  but  iu  disobeying  or  counteracting  some  process  or 
mandate  of  court;  and  this  regulation  imports,  that  he  has  been 
put  within  the  jurisdiction  of  the  cause  and  the  court  by  service 
of  process  on  him." 

i  434.  If  the  suit  be  in  rem,  it  is,  in  substance,  a  suit  against 
all  persons  having  any  interest  in  the  thing,  to  the  extent  of 
their  interest  in  it  All  the  world  are  said  to  be  parties  to  such 
a  suit,  and  are  bound  by  the  decree,  so  far  as  the  property  pro- 
ceeded agaiiik  is  concerned,  and  may  intervene  and  make 
themselves  actual  and  nominal  parties  to  it,  and  bring  their 
rights  before  the  court.  The  process  issued  is  a  warrant  to 
arrest  the  property,  and  usually  contains,  also,  a  monition  to 
all  persons  interested,  to  appear  on  a  day  certain,  and  show 
cause  why  the  property  should  not  be  condemned,  to  satisfy  the 
demand  of  the  libetlant  On  such  a  process,  it  is  the  duty  of 
the  Marshal  to  arrest  the  property  described  in  the  writ,  and 
safely  keep  it,  subject  to  the  order  and  decree  of  the  court — the 
wanant  extends  to  sails  and  rising  taken  ashore,  as  well  as  to  the 
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«hip — and  also,  to  give  public  notice  of  the  arrest,  and  of  the 
time  assignfid  for  the  return  of  the  process  and  the  hearing  of 
the  cause.  This  must  be  given  in  such  newspaper  in  the  dis- 
trict, as  the  District  Court  shall  order.  And  if  there  be  no  news- 
paper published  therein,  then  in  such  other  public  places  in  the  dis- 
trict, as  thecourtshalldirect.  Onthe  return  dayof  the  process,  he 
must  return  the  same  into  court,  with  his  return  endorsed,  there- 
on stating  what  he  has  done  under  the  writ.  He  has  no  right, 
on  the  arrest  of  property  in  rem,  to  take  any  bail  for  the 
property,  but  he  must  retain  it  specifically,  and  is  responsiUe 
for  its  proper  custody.  For  the  purpose  of  detention  and  secu- 
rity, the  Marshal  may,  if  necessary,  take  off  the  sails  of  a  vessel, 
or  her  rudder,  or  anchors,  so  that  she  cannot  escape.(a) 

i  435.  In  cases  of  seizure,  under  the  revenue  laws,  the  eourt 
must  cause  fourteen  days  notice  to  be  given  of  the  seizure  and 
libel,  by  causing  the  substance  of  the  libel  with  the  order  of  the 
court  therein  setting  forth  the  time  and  place  appointed  for  trial, 
to  be  inserted  in  some  newspaper  published  near  the  place  of 
seizure ;  and  also,  by  posting  uji  the  same  in  the  most  public 
manner  for  the  space  of  fourteen  days  at  or  near  the  place  of 
trial. 

In  analc^y  with  this  statute  provision,  it  is  the  practice  in  the 
Southern  District  of  New  York  to  require  the  Marshal  to  make 
Uie  same  publication  and  action  in  civil  cases  between  party 
and  party,  in  all  cases  in  rem,  unless  the  court  shall  for  sufficient 
cause  order  a  shorter  publication. (6) 

{  436.  The  usual  attachment  and  monition,  tn  rem,  is  in  the 
following  form : 

"  Siuthtm  District  of  Aino  York,  as. 

"  Thb  Psbbidknt  op  tbb  Uhitbd  Statki  of  Ahbbi* 


(■}  Aata,  i  364,  365.  WtM,  396.  1  Dock.  383.  1  Hag.  194.  Act  Umy  B, 
17g3,i4.  Conk.  TrMt,Sil^iU  ISO.  Ad.Kale9.  Act  of  Mirch  3,  1799,  4  «. 
13  PaL  379.    S«a  Lava,  445.    Boyd.  Froc.  17.    4  Cran.  3. 

<»)  A4.  Rnk  9.    Aot  of  Maieh  9, 179»,  4  59.    Conk.  TraaL  3d  edit  361. 
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CA,  To  the  Marshal  of  the  Southern  District  of  Nev  York, 

Greeting :    Whereas  a  libei  has  been  filed  in  the  District 

[l.  8.]  Court  of  the  United  States,  for  the  Southern  District  of 

New  Tork,  on  the  first  day  of  June,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and  forty-nine,  by 

William  Robinson  against  the    Baik    Richard  AIsop, 

whereof  Geoi^e  Johnson  is  or  lately  was  master,  her  tackle, 

apparel  and  furniture,  in  a  cause  of  contract,  civil  and  maritime, 

for  the  reasons  and  causes  in  the  said  libel  mentioned,  and 

praying  the  usual  process  and  monition  of  the  said  court  in  that 

behalf  to  be  made,  and  that  all  persons  interested  in  the  said 

Tefesel,  her  tackle,  ice,  may  be  cited  in  general  and  special,  to 

answer  the  premises,  and  due  proceedings  being  had,  that  the 

said  vessel,  her  tackle,  &,c.,  may,  for  the  causes  in  ^e  said  libel 

mentioDed,  be  condemned  and  sold  to  pay  the  demands  of  the 

libellant. 

"  You  are  hereby  commanded,  to  attach  the  said  bark  <»  ves- 
B(A,  her  tackle,  &c.,  aud  to  detain  the  same  in  your  custody, 
until  the  further  order  of  the  court  respecting  the  same,  and  to 
giro  due  notice  to  all  persons  claiming  the  same,  or  knowing 
or  having  any  thing  to  say  why  the  same  should  not  be  con- 
demned and  sold,  pursuant  to  the  prayer  of  the  said  libet,  that 
they  be  and  appear  before  the  said  court,  to  be  held  in  and  for 
the  Southern  District  of  New  York,  on  the  third  Tuesday  of 
June  instant,  at  eleven  o'clock  in  the  forenoon  of  the  sune  day, 
if  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next 
day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allegations  in  that  behal£  And 
what  you  shall  have  done  in  the  premises  do  you,  then  and 
there,  make  return  thereof,  together  with  this  writ. 

"  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
Court,  at  the  city  of  New  York,  this  first  day  of  June,  in  the 
yearof  our  Lord,  one  thousand  eight  hundred  and  forty-nine,  and 
of  our  Independence  the  seventy-third. 

"  Jab.  W.  Mstcalf,  Clerk. 
"W.R.  Betbe,  Proctor  for  Libellant." 

i  437.  The  Return  of  the  Marshal  should  be  endorsed  on  the 
writ  in  the  following  form : 
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"  In  obedience  to  the  within  RttachmeDt  and  monition,  I  at- 
tached the  property  therein  described,  on  the  second  day  of 
June,  instant,  and  hare  given  due  notice  to  all  persons  claiming 
the  same,  that  this  court  will  on  the  third  Tuesday  of  June, 
instant,  (if  that  day  should  be  a  day  of  jnrisdiction,  if  not,  on 
the  next  day  of  jurisdiction  ihereafter,)  proceed  to  the  trial  and 
condemnation  thereof  should  no  claim  be  interposed  fot  the 
same. 

"  Henrt  F.  Tallhadgb,  U.  S.  MarOat. 

"  Dated  June  17th,  1849." 

^  438.  The  proceeding  in  rem  ia  predicated  on  the  asaumptioa, 
that  the  owner  and  other  persons  interested  in  property,  have  it 
in  their  own  charge,  or  have  placed  it  under  the  control  of  othera 
who  will  am  that  their  interests  will  be  protected,  whenerer  any 
process  shall  be  served  upon  it.  The  process  commands  the 
Marshal  to  notify  all  parties — it  is  his  duty,  therefore,  to 
make  the  service  openly — to  leave  a  written  notice  with  the 
person  in  poasession,  and  to  exercise  his  acta  of  custody  and 
control,  in  auch  open  and  visible  manner,  by  a  keeper,  or  other- 
wise, that  the  persons  having  the  same  in  charge,  may  take 
the  necessary  steps  to  protect  the  rights  of  all  thMe  in- 
tere8ted.(a) 

I  439.  Process  in  rem  is  fbonded  on  a  right  in  the  thing,  and 
the  object  of  the  process  ia  to  obtain  the  thing  itself  or  a  aatia- 
faction  oat  of  it  for  some  claim  resting  on  a  real  or  a  quasi 
proprietary  right  in  iL  The  court  arrests  the  tiling  for  the  pur- 
poses of  satis&ction.  It  holds  its  posaessioti  by  its  officers,  uid 
the  property,  in  contemplation  of  law,  is  in  the  custody  of  the 
court  itself.  As  the  court  has  the  legal  possession  for  (he  pur- 
poses of  justice  and  to  that  extent  is  clothed  with  the  sover- 
eignty of  tlie  country,  it  has,  of  course,  the  power  to  defend, 
utd  protect  its  poaseasitm,  and  to  resume  it,  if  it  should  b^  by  any 

I,  diveated.    If,  therefore,  the  thing  be  taken  out  of  the  . 

eion  of  the  officer,  by  a  party  to  the  suit  or  by  a  stranger, 
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the  court,  on  motion,  will  compel  such  person  by  attachment  or 
other  summary  process,  to  re-delirer  it.  And  if  a  purchaser 
obtain  possession  without  paying  the  price,  he  may,  in  like 
manner,  be  compelled  to  pay  the  purchase  money  or  re-deUrer 
tlie  property  to  the  officer.(a) 

$  440.  In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  ap* 
pare],  furniture,  boats,  and  other  appurtenances,  if  such  tackle, 
apparel,  sails,  furniture,  boals,  or  other  appurtenances,  are  in  the 
possession  or  custody  of  any  third  person,  the  court  may,  after 
a  due  monition  or  notice  to  such  third  person,  and  on  hearing 
the  cause,  if  any,  why  the  same  should  not  be  deUrered,  award 
and  decree,  that  the  same  be  delivered  into  the  custody  of  the 
'  Marshal,  or  other  proper  officer,  if,  upon  the  hearing,  the  same 
is  required  by  law  and  justice.  The  rule  of  the  Supreme  Court 
mentions  only  the  case  of  a  ship,  but  the  principle  is  one  of  ge- 
neral application,  and  under  like  circumstances,  when  a  prin- 
cipal object  is  arrested,  and  some  of  its  appurtenances  are  with' 
held  from  the  Marshal  by  a  third  person,  the  court  would,  in  the 
manner  pointed  out  in  the  rule,  compel  its  delivery  to  the  Mar- 
shal. The  proceeding  can  work  no  injustice,  for  such  third 
person  can  immediately  intervene  in  the  suit,  for  his  interest 
in  the  things  so  taken  from  him.(6) 

^  441.  In  cases  of  proceedings  tn  rem,  where  fireight  or  other 
proceeds  of  property  are  attached,  or  are  bound  by  the  suit,  (as 
is  often  the  case  in  suits  for  seamen's  wages,  bottomry,  or  sal- 
vage,) and  such  freight  or  other  proceeds  are  in  the  hands  or 
possession  of  any  person,  the  cnurt,  upon  application,  by  peti- 
tion, of  the  party  interested,  may  require  the  party  charged  with 
the  possession  thereof,  to  appear  and  show  cause  why  the  same ' 
should  not  be  brought  into  court,  to  answer  the  exigency  of  the 
suit,  and  if  no  sufficient  cause  be  shown,  the  court  may  order 
the  same  to  be  brought  into  court  to  answer  the  exigency  of  th« 
suit,  and  upon  failure  of  the  party  to  comply  with  the  order, 


(a)  9  Mm.  409.    War*.  39S. 

(t)lHit.lS4    I  tM.a»,  tSl.    Ad  Bala  e. 
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may  award  an  attachmeat  or  other  compulBory  process,  to  com- 
pel obedience  theieto.(a) 

Draw  a  petition— stating  briefly  the  facts — let  it  be  sworn 
to  before  a  United  Staiea  Commissioner — serve  copy  and 
notice  of  presenting  same,  with  time  and  place,  on  the 
party  holding  the  properly.  For  the  precedents,  aes  the 
Index. 

}  442.  It  is  also  the  duty  of  the  Marshal  to  keep  the  property 
seized  in  such  safe  aad  secure  manner,  as  to  protect  it  from  in- 
jury while  in  his  custody ;  so  that  if  it  be  condemned,  or  be  resto- 
red to  the  owner,  its  valae  to  the  parties  may  be  uuimpaired, 
and  the  Marshal  himself  be  not  responsible  for  unnecessary  de- 
terioration or  damage. 

}  443.  If  the  suit  be  both  in  rem  and  in  personam,  there  may  ba 
separate  processes  at  different  periods, orone  process  maycomblne 
the  usual  process  in  personam  with  the  process  in  rem,  in  wjiich 
case  the  Marshal  executes  it  in  the  same  manner  as  he  would 
do  the  two  if  they  were  separate,  and  he  makes  on  the  imited 
process  a  return  of  all  that  he  has  done  in  pursuance  of  th9 
writ. 


(«)  Ad.  Rala  39.    Win,  396.     1  CarUit,  16S. 
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Inttrloeutory  Sale  or  Delivery  of  Property. 

}  444.  If  the  property  be  in  its  natare  perishable,  or  is  liable 
to  deterioration,  decay,  or  injury,  by  being  detained  in  custody, 
pending  the  suit,  the  court  may,  on  the  application  of  either 
party,  in  its  discretion,  order  the  same,  or  so  much  thereof  aa 
shall  be  perishable,  or  liable  to  deterioration,  decay,  or  injury,  to 
be  sold,  and  the  proceeds  thereof,  or  so  much  thereof  as  shall 
be  a  full  securiiy  to  satisfy  the  decree,  to  be  brought  into  court, 
to  abide  the  event  of  the  suit.  Instead  of  a  sale  the  court  may, 
on  the  application  of  the  claimant,  order  an  appraisement  of 
the  property  to  be  made,  and  order  the  same  to  be  delivered  lo 
the  claimant,  on  his  depositing  in  court  so  much  money  as  the 
court  shall  direct,  or  the  court  may  order  it  to  be  delivered  to 
him  on  his  giving  a  stipulation,  with  sureties,  in  such  sum  as 
the  court  shall  direct,  to  pay  the  money  awarded,  and  abide 
by  the  final  decree  rendered  by  the  court,  or  the  Appellate 
Court,  if  any  appeal  be  taken.  These  orders  for  sale,  ordelivo- 
ry  on  bail,  may  be  made  at  any  time,  as  well  in  vacation  as  in 
term.(a)  In  such  cases,  the  money  deposited,  the  stipulation, 
or  the  proceeds  of  the  sale,  are  a  substituta  for  the  thing  itself, 
and  to  them  the  court  resorts  for  satisfaction  of  the  decree. 

i  445.  The  89th  section  of  the  Collection  Act  of  1799,  pro- 
Tides,  that  in  cases  of  seizure,  upon  the  prayer  of  any  claimant 
of  the  seized  property,  or  any  part  thereof,  the  same  may 
be  delivered  to  him,  it  shall  be  lawful  for  the  court  to  appoint 
three  proper  persons  to  appraise  the  property,  who  shall  be 
sworn  in  open  court,  for  the  faithful  discharge  of  their  duty ; 
and  such  appraisement  shall  be  made  at  the  expense  of  the 
party  on  whose  prayer  it  is  granted ;  and  on  the  return  of  such 


(a)  Ad.  Rah  10.    Conk.  Tmt.  2d  ftdit  363.     ColttotiOD  Aot,  1T99,  \  6*. 
OtL  148, 478.    Act  of  AptU  S.  ISIX    Snpn,  i  **». 
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appraisement,  the  claimant,  with  one  ot  more  sureties,  may  give 
a  bond  for  the  appraised  value  ;  and  the  court,  on  being  fur- 
nished with  the  certi&cate  of  the  collector  of  the  district,  that 
the  duties  are  paid,  may  order  the  property  to  be  delivered  to 
the  claimant,  and  the  bond  to  be  filed ;  and  if  the  goods  are 
acquitted,  the  bond  shall  he  cancelled ;  but  if  judgment  shall 
pass  against  the  claimant  for  the  whole  or  any  part  of  the  pro- 
perty, and  the  claimant  shall  not,  within  twenty  days  there- 
after, pay  into  court,  or  to  the  proper  officer  thereof,  the  appraised 
value  of  the  property  condemned,  with  costs,  judgment  shall  be 
granted  on  the  bond,  on  motion  in  open  court,  without  further 
delay.  The  same  practice  has  been  pursued  in  cases  between 
individuals.  Indeed,  the  statute  was  but  an  adaptation  of  the 
Admiralty  practice  to  seizure  cases,  probably  caused  bjr  a  doubt 
springing  out  of  the  analogy  between  cases  of  seizure  and  those 
of  prize,  in  which  latter  cases  property  is  never  delivered  on 
bail,  before  decree,  except  by  consent. 

i  446.  Without  adverting  to  the  well  settled  principle,  that 
the  Court  of  Admiralty  is  always  open,  and  that  all  proceedings  in 
causes  are  entered  as  taking  place  in  open  court,  it  was  sup- 
posed that  a  further  act  was  necessary,  and  accordingly  the 
act  of  April  5, 1832,  was  passed,  providing,  that  such  proceed- 
ings, in  all  cases,  may  take  place  as  well  in  vacation  as  io, 
tenn,  and  that  the  bail  may  be  taken  by  the  clerk,  on  the  parties 
producing  the  certificate  of  the  collector  of  the  sufficiency  of 
the  sureties, — the  collector  and  district  attorney  being  rea- 
sonably notified  in  cases  of  the  United  States,  and  the  party  or 
counsel  in  all  other  cases. 

The  learned  judge  of  the  Northern  District  of  New  York  has 
expressed  a  doubt  whether  an  Admiralty  stipulation  without 
seal,  would  be  a  compliance  with  the  act,  which  uses  only  the 
word  Bond ;  and  whether  the  ajipratsers  can  be  sworn  before 
the  clerk  in  vacation,  in  seizure  cases.  All  the  principles  of 
Admiralty  practice,  and  its  rules  of  construction,  seem  to  me  to 
concur  in  removing  such  doubt  A  stipulation  is  a  Bond.  It 
is  that  by  which  the  party  is  bound. 

The  length  of  notice — mode  of  service,  and  other  such  details, 
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can  be  regulated  only  hy  the  judge  of  each  district  according  to 
the  circumstances  of  the  district.(a) 

^  447.  If  a  ship  or  vessel  be  arrested,  the  same  may,  upon 
the  applicatioa  of  the  claimant,  bs  delivered  to  him,  upon  an 
appraisement  under  the  direction  of  the  court,  upon  his  deposi- 
ting in  court  so  much  money  as  the  court  shall  order ;  or  upon 
bis  giving  a  stipulation  with  sureties,  as  in  the  case  of  perisha- 
ble goods ;  and  the  stipulation  or  money  thereaner  becomes  a 
sulratitute  fot  the  thing  itself.  When  a  vessel  is  delivered  on 
bail,  the  owner  takes  her  cum  onere.  She  still  remains  in  his 
hands,  liable  to  all  the  liens  legally  attaching  on  her. 

The  object  of  these  various  provisions  is  to  enable  parties  to 
save  themselves  from  those  indirect  consequences  of  litigation 
in  rem,  which  are  often  destructive  of  the  thing  itself,  and 
deeply  injurious  to  the  party,  without  any  benefit  whatever  to 
the  cause  of  justice,  or  to  the  proceedings  in  court ;  and,  there- 
fore, if  the  claimant  decline  to  make  any  such  reasonable 
application  to  meliorate  the  evils  of  delay,  and  allows  the  ship 
to  lie  in  the  custody  of  the  Marshal,  the  court  may  in  its  dis- 
cretion, on  the  application  of  either  party,  upon  due  cause 
shown,  order  a  sale  of  the  ship,  and  direct  the  proceeds  to  be 
brought  into  court,  or  otherwise  disposed  of,  as  it  may  deem 
most  for  the  benefit  of  all  concemed.(A) 

}  448.  Theae  applications  for  interlocutory  or  provisional 
relief  may  ba  made  at  any  time  after  the  commencement  of  the 
suit,  and  before  the  decree,  and  as  often  and  whenever  the  cir- 
cumstances may  require  such  relief,  at  chambers  as  well  as  in 
open  court,  in  vacation  as  well  as  in  term.  It  should,  however, 
be  observed,  that  no  person  is  allowed  to  make  an  application  to 
the  court,  in  relation  to  the  proceedings,  unless  he  first  by  a 
claim  or  some  stipulation  or  other  regular  proceeding,  acquire 
AD  acknowledged  legal  telatlon  to  the  cause.    In  the  matter  of 


(a)  Coi>k.TNBt3decL3G6.     1  Gat.  148, 476.     Pkioe,  435.    Fet.  Cir.  R.  SSI 

vitn,  see. 

(»}  Conk.  TmLSded.  363.     Wan,  396.     Ad  Rnh,  11.     3C.Rab.t18. 
UauD,  ST. 
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the  sale  or  delivery  of  property,  matoal  convenietice,  and  the 
desire  to  save  expense,  induces  the  parties  usually  to  consent  to 
the  proper  order.  If  consent  will  not  be  given,  application 
must  be  made  to  the  court. 

Draw  Claim — kave  it  sworn  to  before  a  U.  S.  Judgo, 
Clerk,  or  Commissioner,  and  fie  U.  Give  atipulation 
for  costs. 
Make  an  affidavU  of  the  cireumslances.  Let  it  be  sworn 
to  aa  above.  Serve  copy,  with  notice  of  motion,  on  ths 
opposite  party.  Get  admission,  or  make  proof  of  ser- 
vice, and  make  motion  in  open  Court  or  at  Chambers. 
For  the  precedents,  see  the  index. 
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Return  of  Process — Default — Appearance. 

i  449.  At  the  opening  of  the  court,  oa  the  return  day  of  the 
process,  the  Marshal  returns  the  process  to  the  Clerk,  and  ths 
Judge  directs  the  defendant  to  be  called.  The  proctor  of  the 
Ubellant  should  always  be  in  court  on  the  return  day.  The 
old,  practice  of  calling  the  defendant  on  three  several  days,  and 
entering  three  several  defaults  if  he  did  not  appear,  and  praoti- 
cally  not  requiring  him  to  appear  till  on  the  third  day,  has  be- 
come, in  modem  times,  an  empty  form,  producing  nothing  but 
expense  and  delay,  and,  in  the  American  Courts,  has  fallen  into 
disuse.  The  crier  nov,  by  order  of  the  Judge,  if  the  suit  be  in 
personam,  calls  the  defendant,  and  if  he  does  not  appear  in 
person  oi  by  proctor,  the  court,  on  motion  of  the  Ubellant's  proc- 
tor, pronounces  him  m  contumacy  and  default,  and  adjudges 
the  libel  to  be  taken  pro  eonfesso  against  him,  and  proceeds  to 
hear  the  cause  ex  parte,  and  to  decree  therein  as  to  law  and 
justice  may  appertain.  This  ex  parte  hearing  may  take  place 
at  the  time  of  the  defoult,  or  on  any  future  day  in  court,  as  the 
court  may  direct.  The  more  usual  course,  when  the  libel  is 
taken  pro  eonfesso,  is  to  refer  the  matter  to  a  Commissioner,  to 
hear  the  parties  and  make  report  thereon  to  the  courL(a) 

The  following  is  the  form  of  the  order : 

"  The  process  in  this  cause  being  returned  personally  served, 
the  defendant  is  duly  called,  and  does  not  appear ;  and  ou  mo- 
tion of  Proctor  for  the  libellant,  the  said  de- 
fendant is  pronounced  to  be  in  contumacy  and  default,  and  ths 
libel  is  adjudged  to  be  taken,  pro  amfesso,  against  him,  and  it 
is  referred  to  a  Commissioner,  to  ascertain 
the  amount  due  to  the  libellant,  and  to  report  the  same  to  the 
Court,  with  all  convenient  speeil.'' 


W  Ad.  Bgle,  29.     Ci>llectkn  Act  of  1799,  f  39.     Conk.  TVait  U  edit  »9. 
Ad.  B«l«,  *.    BWM'  Fno.  15. 
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{  450.  After  a  decree  of  contumacy  and  default,  the  defen- 
dant, at  any  time  before  the  final  hearing  and  decree,  may  ap- 
ply to  the  court  to  set  aside  the  default,  and  allow  him  to  come  in, 
appear,  and  answer  the  libel,  and  the  court  may,  in  its  discretion, 
permit  him  to  do  so,  and  may  impose  such  terms  as  to  costs  as 
may  be  just,  even  to  the  payment  of  all  the  costs  of  the  suit,  np 
to  the  time  of  the  application.  The  phraseology  of  the  Admiralty 
rule  of  the  Supreme  Court  has  been  said  to  require  the  payment 
of  the  whole  costs,  as  a  condition  of  relief,  but  so  strict  and  hard 
a  construction,  in  a  court  so  liberal  and  equitable  as  the  Admi- 
ralty, would  not  be  adopted,  unless  a  three-fold  necessity  should 
require  it,  and  no  violence  is  done  to  the  language  by  giving 
the  phrase,  "  the  court  may,  in  its  discretion,"  its  proper  appli- 
cation to  all  that  follows  it,  in  the  rule.  Such  applicaUons  to 
the  favor  or  discretion  of  the  court,  must  be  founded  on  affida- 
vit or  other  evidence  of  the  groimds  of  the  application.(a) 

}  451.  In  the  same  manner,  in  the  discretion  of  the  court,  on 
motion  of  the  defendant,  and  on  payment  of  such  costs,  and 
complying  with  such  orders  and  terms  in  the  premises,  as  the 
court  may  direct,  a  final  decree  in  contumacy  and  default  may 
he  rescinded,  and  the  party  allowed  to  appear,  and  a  re-hearing 
granted  at  any  time  within  ten  days  after  the  decree  has  been 
entered.(fr) 

Draw  the  affidavit  of  the  facts — serve  copy  on  the  prootor 
of  the  opposite  parti/,  with  such  notice  of  maidng  the  ap- 
pHeation  as  is  required  by  the  rules  of  the  court. 

§  452.  If  the  suit  be  in  rem,  on  motion  of  the  Ubellant's  proc- 
tor, proclamation  is  made  by  the  crier  tor  all  persons  having 
anything  to  say  why  the  property  should  not  be  condemned  and 
sold  to  answer  the  prayer  of  the  libellant,  to  come  forward  and 
make  their  allegations  in  that  behalf.  If  no  one  appears,  on  like 


(^  hi.  Kale  39. 

(I)  A<L  Rnl*  40.    lW.IUb.81.    Conk.  TnM.  9d  (At.  SH. 
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motion,  the  defaults  of  all  persoDS  are  entered,  a  decree  of  con- 
demnation  and  sale  is  made,  on  a  brief  statement  by  the  proctor, 
of  the  cause  of  action,  and  the  suit  proceeds  es  parte  to  a  final 
hearing  and  decree,  then,  or  at  a  future  day,  or  the  court  may 
tefer  the  matter  to  a  Commissioner  to  ascertain  the  amount 
and  report  it  to  the  Court(a) 
The  following  is  the  order: 

"  The  Marshal  having  returned  that  he  has  duly  attached 
the  brig  Sea-Bird,  her  tackle,  a[)parel,  and  furniture,  and  given 
due  notice  to  all  persons  claiming  the  same,  that  this  court  will, 
on  this  day,  proceed  to  the  trial  and  condemnation  thereof 
should  no  claim  be  interposed  for  the  same,  on  motion  of 
Proctor  of*  the  libellant,  proclamation  is 
made  for  all  persons  having  anything  to  say  why  the  same 
should  not  be  condemned  and  sold,  to  answer  the  prayer  of  the 
libellant,  and  no  person  appearing,  on  like  notice  it  is  ordered, 
that  the  defaults  of  all  persons  be  entered,  and  that  the  said 
brig,  her  tackle,  &c.,  be  condemned  and  sold  to  answer  the 
prayer  of  the  libellant,  and  that  a  venditioni  erponaa  issue  ac- 
cordingly ;  and,  on  like  motion,  it  is  further  ordered,  that  it  be 
referred  to  a  Commissioner,  to  ascertain  the 

amount  due  to  the  libellant,  and  to  report  the  same  to   the 
court  with  all  convenient  speed." 

h  453.  It  is  not  usual  for  the  court  to  refer  to  a  Commissioner 
matters  of  tort  or  uncertain  damages,  or  mere  questions  of  law, 
where  the  judgment  and  discretion  of  the  coiut  itself  would  be 
better  informed  by  the  actual  hearing  of  the  controversy,  but 
there  is  no  legal  objection  to  making  a  reference  in  such  cases, 
and  it  is  sometimes  done. 

Commissioners,  in  matters  referred  to  them,  have  all  the  tisual 
powers  of  Masters  in  Chancery,  in  cases  of  reference,  and  may 
administer  oaths,  and  examine  parties  and  witnesses  tn  proper 
ca8es.(&) 


(a)  BMti'  rrae.  S6.    Ad.  Roll,  44. 
(frj  B«tU>  Ft4c  37.    Ad  Bok  44. 
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The  Acts  of  Coagress  having  piOTicled  for  the  appcrintment. 
of  commiasioners  to  perform  various  semi-judicial  duties,  it  is 
usual  to  make  the  references  to  them,  aa  persons  experienced  in 
such  matters,  bat  there  is  no  legal  objection  to  referring  a  mat- 
ter to  one  or  mora  commissioners  chosen  by  the  parties,  or  ap- 
pointed hy  the  court,  for  the  particular  case  alone.(a) 

}  454.  In  cases  of  seizure,  when  no  one  appears,  the  decree  of 
condemnation  is  abaolute — the  only  question  bsing  whether 
the  property  be  forfeited  or  not  In  such  cases,  it  is  usual  for 
the  District  Attorney,  on  his  motion  for  condemnation,  to  stnle 
briefly  the  substance  of  the  libel  and  the  cause  of  forfeiture. 

i  455.  On  the  return  day  of  the  process  or  at  any  other  time, 
when  by  the  course  and  order  of  the  court,  it  is  the  duty  of  the 
libellant  to  take  any  step  in  the  cause,  and  he  neglects  to  do  so, 
the  defendant  appearing,  the  court  may,  on  his  motion,  order  the 
libellant  to  be  called ;  and  if  he  do  not  appear,  may,  on  like  mo- 
tion, decree  him  to  be  in  default  and  contumacy,  and  pronounce 
the  suit  to  be  deserted,  and  the  same  may  be  dismissed  with  costs. 
The  Admiralty  Rules  of  the  Supreme  Court  do  not  as  incaseof  the 
default  of  the  defendant,  say  any  thiag  of  the  power  of  the  court 
to  set  aside  the  default.  There  cannot  be  any  question,  how- 
ever,  of  the  power  of  the  court,  on  application  in  proper  time, 
to  set  aside  any  default  for  not  complying  with  the  rules  or 
orders  of  the  court,  ^here  might  be  doubts  of  the  power  to  set 
aside  a  regular  final  decree  on  the  merits,  although  taken  by 
default,  and  hence  the  propriety  of  the  twenty-ninth  and  fortieth 
rules.(6) 

The  following  is  the  form  of  the  order : 

"  The  libellant  havit^  failed  to  appear  in  this  cause,  and  pro- 
secute his  suit  according  to  the  course  and  order  of  the  court, 
on  moUon  of  Proctor  for  the  defendant,  this 


(a)  Ad.  RdIb  44 

(»)  Ad.  Rul*  39.     Ants,  f  UD,  451. 
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State  not  generally,  but  specifically  by  name,  the  Thole  of  the 
parties  for  whom  he  is  authorized  to  appear.(a) 

$  459.  Garnishee. — The  garnishee,  or  party  holding  the 
property  attached,  being  served  with  the  citation  or  monition, 
must  appear  in  person,  or  by  proctor,  on  the  return  day  of  the 
monition,  and  answer  in  writing,  on  oath,  as  to  the  property, 
goods,  chattels,  credits,  and  effects,  of  the  defendant  in  his 
hands,  aud  to  such  interrogatories  touching  the  same,  as  may 
be  propounded  by  the  libellant.  These  interrogatories  majc  be 
annexed  to  the  libel,  or  put  in  separately,  after  the  garnishee  has 
appeared,  and  the  answer  must  be  filed  in  the  cause. 

If  the  party  refuse  or  neglect  to  answer,  the  court  may  award 
compulsory  process  against  him  in  peraonam. 

If  he  admit  any  debts,  credits,  or  effects,  the  same  must  be 
held  in  his  hands,  liable  to  answer  the  esigencies  of  the  suit ; 
and  he  will  be  held  personally  responsible  for  the  demand  of 
the  libellant  as  decreed  by  the  court,  to  the  extent  of  what  he 
has  in  his  hands. 

[f  the  garnishee  deny  having  debts,  credits,  or  effects,  in  his 
hands,  the  libellant  may  reply  to  his  answer,  and  the  question 
will  be  tried  by  the  court  like  any  other  issue.(6) 

If  the  property  of  a  third  person  be  atuched,  he  may  inter- 
vene by  claim  for  the  '.rotection  of  his  property. 

t  460.  In  the  original  suit,  when  the  defendant  has  not  been 
aerred  personally,  but  his  property  or  credits  have  been  attached 
to  compel  an  appearance,  on  the  return  of  the  warrant,  the  de- 
fendant is  called  in  the  same  manner  as  if  he  had  been  sned 
personally,  and  not  appearing,  he  is  pronounced  in  contumacy 
and  default,  and  the  matter  of  the  libel  taken  pro  confeaao 
against  him,  and  the  amount  ascertained,  and  the  decree  per- 
fected, in  the  same  manner  as  in  other  cases.  And  execution 
may  issue  against  his  person  aud  property  generally,  and,  espe- 


(a)  1  Hag.  Eoc  B.  165.  3  Dod.  3S9.  Claikn  Pnii*,  IS,  IS.  1  W.  Rok  337, 
S4a    9NatM(irCu«,S16.    4C.  Rob.  S90.    Batu- Prac  36,  47. 

(1)  A<L  Bolt,  37.  rule  PnoedeatiiatlM  Appendix.  Hall  Ad.  70  to  T8.  Ant>, 
f  435  to  4S3. 
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cially,  against  his  property,  credits,  and  effects,  in  the  hands  of 
the  garnishee,  and  if  the  garnishee  refuse  to  deUrer  or  apply 
the  same  to  the  execution,  then  against  the  person  and  property 
of  the  garnishee,  to  the  amount  of  the  execution,  or  of  the  pro- 
perty, credits,  and  eSects,  in  his  hands.(a) 

No  person  is  allowed  to  intervene  in  a  suit  or  proce<«dhig  in 
rem,  unless  he  gire  a  stipulation,  with  sureties,  to  abide  by  the 
fioal  decree  rendered  in  the  cause,  and  to  pay  all  such  costs,  ex- 
penses, and  damages  as  shall  be  awarded  by  the  court,  upon  the 
final  decree,  whether  it  is  rendered  in  the  original  or  appellate 
court  ]n  practice  it  is  usual  to  defer  putting  in  the  stipulation 
till  the  time  of  filing  the  claim,  answer,  oi  allegation,  but  in 
strictness,  no  party  is  allowed  to  make  delay  or  expense  to  the 
libellant  till  he  shall  have  given  the  necessary  security.  The 
appearance  of  the  party  is  not  perfected^he  is  not  considered 
fully  in  court,  till  he  has  put  in  his  claim  or  answer  and  stipu- 
lations.(&) 


(a)  Ilall  Ad.  TO  to  77,     Acta,  ^  436.    Vids  PrecadvnlB  in  tbe  Appcndu. 
(i)  Ad.  Rule  34.    Ware,  396.    B«tti'  Prao.  41  to  45,  49, 50.    Qcrk*  Ftu.  liL 
aa.    HaJlAd.  78. 
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CHAPTER   XXVI. 

7^  Pleadings  after  the  LibeU 

i  461.  The  pleadings  on  the  part  of  the  defendant  ate,  the 
Claim — the  Exception — the  Ansver. 

Claim. — The  claim  is  confined  to  [MDceedings  m  rem  in  which 
alone  can  there  be  any  occasum  to  make  a  claim  of  property. 
It  is  a  statement  in  proper  fonn  of  the  right  of  the  party  making 
it  to  the  property  attached  by  the  process  of  the  coart.  It  has 
been  before  remarked,  that  all  parties  having  an  interest  in  the 
property  attached,  in  a  suit  in  rem,  will  be  bound  by  the  decree 
and,  of  course,  are  entitled  to  come  in  and  make  themselves  par- 
ties to  the  suit,  to  defend  their  interest.  Persons  having  liens 
upon  the  property  thus  intervene,  a  maritime  lien  being  a  sort 
of  pn^rietary  interest  All  parties  who  thus  intervene  are 
bound,  in  the  first  place,  to  make  their  claim  to  the  property — in 
other  words,  to  stale  their  interest  in  it,  that  the  court  and  the 
libellant  may  know  whether,  and  to  what  extent,  they  have  a 
right  to  defend  (he  suit ;  for  it  is  quite  as  important  to  the  cause 
of  justice,  that  the  libellant's  rights  should  not  be  impaired  by 
the  unauthorized  meddling  of  those  who  have  no  interest,  as 
that  the  defendant's  rights  should  not  be  impaired  by  his  not 
being  allowed  to  defend  it  in  his  own  name.  The  claim  is  no- 
thing but  the  statement  of  the  party's  right  in  the  property,  and 
its  sole  purpose  is  to  show  his  right  to  appear  and  defend  the 
suit  and  represent  the  property  .(a) 

No  set  form  of  words  is  necessary  to  form  a  claim.  In  this, 
as  in  other  pleading,  the  court  looks  to  the  substance,  rather 
than  the  form.  It  must  state  that  the  party  ts  the  true  and 
bona  fide  owner  of  the  interest  which  he  represents,  and  that  no 
other  person  is  the  owner  thereof.    It  must  be  verified  by  the 


(a)  Admir  Bala  3&    Wm,  10«,  107.     Belli'  Pnc.  56, 57.    CloA*  Pru.  Ui 
HkII  Ad.  76.    3  Mu-  409. 
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oath  of  the  party  or  his  agent  or  consignee.  When  it  is  verified 
hy  the  oath  of  an  agent  or  consignee,  he  must  also  swear  that 
be  is  authorized  to  do  so  by  the  owner,  or  if  the  property  be  at 
the  time  of  arrest  in  the  possession  of  the  master  of  a  ship,  that 
he  is  the  lawful  bailee  thereof  for  the  owner.  As  the  putting  in 
a  claim  and  defending  a  suit  may  put  the  hlwllant  to  great  ex- 
pense— unnecessary  and  unjust  if  the  claimant  have  no  right — 
he  must  file  a  stipulation,  at  the  time  of  putting  in  his  claimi 
with  sureties,  in  such  sum  as  the  court  shah  direct,  for  the  pay- 
ment of  all  costs  and  expenses  which  shall  be  awarded  against 
him  by  the  final  decree  of  the  court,  or  upon  appeal  by  the  ap- 
pellate court.  In  the  Southern  District  of  New  York  the  stipu- 
alation  for  costs  is  in  $250.  It  may  be  increased  by  the  court, 
if  necessary,  on  motion.(a) 

S  462.  The  following  is  the  form  of  a  claim : 
«  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court 

of  the  United  States  for  the  Southern  District  of  New  York  ; 

"  David  Rome  and  Wilham  B.  King,  of  Eastport,  in  the 
County  of  Washington,  State  of  Maine,  owners  of  the  Schooner 
Hornet,  lier  tackle,  apparel,  and  furniture,  intervening  for  their 
interest  in  the  said  Schooner  Hornet,  her  tackle,  apparel,  and 
furniture,  appear  before  this  Honorable  Court,  and  claim  the 
said  schooner,  her  tackle,  apparel,  and  furniture,  and  state  that 
they  are  the  true  and  bona  Jide  owners  thereof,  and  that  no 
other  person  is  the  owner  thereof. 

"  And  thereupon,  the  said  claimants  pray,  that  this  Honorable 
Court  will  be  pleased  to  decree  a  restitution  of  the  same  to 
them,  and  otherwise  light  and  justice  to  administer  in  the 
premises.  ^' David  Roue, 

"  William  B.  Kino. 
"  Sworn,  July  10,  1847,  before  me, 

"  Oeorge  W.  Morton,  t).  S.  Commissioner.'! 

W.  S.  Beebe,  Proctor. 

This  claim  may  be  put  in  immediately,  without  waiting  for 
the  return  of  the  pT0ce88.(i) 

l>)  Ad.  Bul«  96.    Wan,  SS.    Belts'  Prae.  S6,  57. 
(i)  Ad.  KniB,  96. 
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i  463.  CIai[nants  of  separate  interests  may  appear  separately 
and  put  in  separate  claims.  The  owners  of  the  respective  shares 
of  the  ship — the  owners  of  the  respective  portions  of  the  cargo — 
the  govemmeDt  for  its  duties,  or  for  a  forfeiture — the  undenvri 
ters  when  they  have  reason  to  believe  that  the  property  has 
been  or  may  be  abandoned  to  them—the  consul  of  a  foreign 
nation,  if  he  have  reason  to  believe  that  the  citizens  or  subjects 
of  his  nation  are  interested — in  short,  any  person  or  officer  will 
he  allowed  to  appear  and  make  his  claim,  (first  giving  security  for 
costs)  whenever,  in  the  opinion  of  the  court,  excluding  him  may 
lead  to  a  failure  of  justice.  Persona  or  officers,  however,  who  ap- 
pear by  virtue  of  some  general  right,  will  not  be  allowed  to  receive 
the  property  or  money  awarded  by  the  decree,  unless  the  right 
of  the  principal  party  to  receive  it,  and  their  right  of  the  agent  to 
represent  him,  be  proved  to  the  court(a) 

( 454.  If  tliere  be  several  libels  against  the  same  vessel  or 
frfoperty,  the  claimant  must  put  in  his  claim  in  each  suit,  and 
the  libellants  in  each  suit  should  also  put  in  their  claim  in  all 
the  other  suits,  lest  a  decree  of  condemnation  and  sale  by  default, 
in  one  suit,  should  dispose  of  the  property,  without  the  power  of 
redress. 

i  465.  The  merely  putting  in  a  claim,  is  not  a  defence  to  the 
libellant's  claim.  The  property  may  belong  to  the  claimant, 
and  still  the  libellant  have  full  title  to  the  relief  sought — indeed, 
his  right  to  that  relief  often  depends  upon  the  claimant's  being 
the  owner  of  the  property.  After  the  claim  is  in,  and  the  claim- 
ant is  thus  entitled  to  be  heard  for  his  interest,  he  must  put 
before  the  court  the  grounds  of  his  defence,  in  suitable  allega- 
tions, that  the  court,  as  well  as  the  opposite  party,  may  be  in* 
formed  of  the  grounds  of  defence.  .  These  may  be  put  forward 
in  a  separate  defensive  allegation,  or  they  may  be  united  with 
the  answer,  if  one  be  required.  If  the  libel  does  not  pray  for 
an  answer,  the  defendant  need  not  put  in  an  answer,  properly 


(i)DDiiUp,S8.  GWhe«t.lS3.  10td.6G.  IMawm,!!.  AD(B,f395.  Wan  KM. 
llmeblift'a Fr*e.  10.  1  RaL  139-337.  Sid. 68,  93, 104.  For  pnocdeati  ia  tke 
■ppMkdis,  Tid.  Indti. 
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M  called ;  that  is  to  say,  he  is  Qot  compelled  to  answer  the 
&cts  set  forth  in  the  libel ;  but  whatever  may  be  the  prayer  of 
the  libel,  any  party  defending  the  suit,  must  spread  before  the 
court  the  grounds  of  his  defence,  or  he  will  be  debariwd  from 
making  bis  defence — it  being  a  primary  rule  in  Admiralty,  that 
the  cause  must  be  heard  and  decided  according  to  the  allega- 
tions, as  well  as  the  proofs  in  the  cauBe.(a] 

§  466.  Exceptions. — If  any  pleading  or  proceeding  be  ir- 
regular, insufficient,  or  objectionable,  the  proper  mode  of  bring- 
iog  before  the  court  the  objection,  is  by  exceptions  or  exceptive 
allegations — which  in  their  purpose  and  efTect  correspond  with 
special  demurrers  and  pleas  in  bar  at  common  law,  and  they 
are  properly  classed  with  pleadings.  Thus,  if  the  libel — tlie 
answer— the  replication — the  interrogatories,  or  the  answers  to 
them — the  report  of  the  clerk,  or  commissioner,  auditor,  or 
assessor,  to  whom  any  matter  is  referred — ^be  liable  to  just 
objection,  it  may  be  excepted  to — and  if  not  excepted  to,  the 
court  will  be  slow  to  listen  to  any  objections  to  its  form  or 
substance.(&) 

In  mere  matters  of  form,  exceptions  should  be  made  before 
answering  in  chief,  or  at  the  same  time,  or  they  will  be  con- 
sidered as  waived, 

The  following  is  the  form  of  an  exception  : 

i  467.  "To  the  Honorable,  &c. 

"  The  Exceptions  of  Dtvid  Jones,  defendant,  to  the  libel  of 
James  Jackson,  libellant,  allege  that  the  said  Ubel  is  informal 
asA  insufficient,  as  follows  : — 

"  First  Exception. — That  the  same  Is  not  signed  by  the 
libellant,  nor  by  any  proctor  of  this  court. 

"Second  Exception. — That  the  same  does  not  allege  that 
the  libellant  has  sustained  any  damages  in  the  matter  of  the 
libel ;  nor  that  the  defendant  is  indebted  to  the  libellant  in  any 
sum. 


{<*)  Ad.  Role,  34.  3  W.  Rob.  904.  Ibid.  937.  7  Jar.  1117.  SHif.Bc&ST. 
Win,  439. 

(»)  9  Brow.  CJT.  iDd  Ad.  361.  Danlap,  199,  193.  Bett*'  Fnw.  33, 57  la  99. 
8«e  tlw  praeedeDtt  rereired  Id  in  tbi  Index. 
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"  7%ird  Etception. — That  the  third  article  thereof,  is  scan- 
dalous and  impertinent. 

«  E.  F.,  Proctor  for  Defendant^' 

i  468.  If  on  the  libel  itself,  it  appears  that  the  libellant  ought 
not  to  hare  the  relief  for  which  he  prays,  or  that  the  court  have 
not  jurisdiction,  instead' of  answering  the  facts  alleged  in  the 
libel,  he  may  except  tb  the  libel,  stating  in  an  exception  the 
point  in  which  he  considers  the  libellant's  case  defective— or  if 
there  be  any  single  fact  on  which  the  defendant  chooses  to  rely 
as  a  bar  to  the  libellant's  demand — as  a  prior  judgment  or 
decree,  or  release — an  accord  and  satisfaction — a  forfeiture,  or 
the  like — he  may  set  it  up  alone,  and  put  his  case  upon  that 
issue.  It  is  not  usual  to  adopt  this  course,  because  he  may  set 
up  the  subject  matter  of  the  plea  in  his  answer,  and  have  the 
same  benefit  of  it,  without  losii^  his  defence  on  the  general 
merits,  if  he  fail  in  the  matter  of  the  plea.  The  practice, 
therefore,  prevails  of  uniting  the  matter  of  the  plea  and  the 
answer  in  the  same  pleading.  Fleas  of  this  sort  are  called 
exceptions.  If  they  set  up  matter  in  abatement  merely,  they 
are  called  dilatory  exceptions, — if  matter  in  bar,  they  are 
called  peremptory  exceptions.(a) 

The  following  is  the  form  of  such  plea  or  exception : 

h  469.  "  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the 

District  Court  of  the  United  States  for  the  Southern 

District  of  New  York ;       • 

"  The  Exception  of  David  Jones,  defendant,  to  the  libel  of 

James  Jackson,  libellant,  alleges  that,  on  the  tenth  day  of  June 

last,  the  said  libellant,  in  consideration  of  one  dollar  to  him 

paid,  released  the  said  defendant  from  the  cause  of  action  set 

forth  in  the  said  libel ;  and,  therefore,  the  said  defendant  is  not 

bound  further  to  answer  the  same ;  and  he  prays  that  the  said 

libel  may  be  dismissed  with  costs." 

"David  Joke8." 
"  Sworn,  &c., 

"E.  P.  Proctor  for  DefH." 

la)  BelU'Pracie. 
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i  470.  11)6  libellant  may,  in  like  maaoer,  except  to  tha 
sufficiency,  oi  fullness,  or  distinctness,  ot  releraDcy,  of  the 
answer  to  the  articles  and  interrogatories  in  the  libel. 

Exceptions  must  be  careiully  prepared,  specifying  in  the 
simplest  and  clearest  manner,  in  separate  exceptions,  the 
matter  excepted  to,  each  exception  being  numbered ;  and  the 
exceptions  must  be  put  in  without  unnecessary  delay — the  time 
is  usually  fixed  by  the  rules  of  the  court  They  must  be  filed 
with  the  clerk,  and  notice  thereof  given  to  the  opposite  party. 
He  may  then,  at  any  time  before  the  matter  of  the  exceptions 
has  been  decided  by  the  court,  give  notice  that  he  submits  to 
any  or  all  of  the  exceptions,  in  which  case,  on  filing  such  notice, 
the  clerk  will  enter,  of  course,  the  proper  order  as  to  such  ex- 
ceptions— that  the  defendant  answer  further,  or  more  fully,  or 
more  distinctly,  or  that  the  irrelevant  matter  be  stricken  out.(a) 

^  471.  If  there  be  any  exceptions  not  submitted  to,  they  are 
noticed  for  hearing  before  the  court  by  either  party,  and  each 
exception  is  overruled,  or  adjudged  good  and  valid,  by  the  court 
— and  as  to  such  as  are  adjudged  good  and  valid,  the  court 
must  order  the  defendant  to  answer  the  same  within  such  time 
as  the  court  shall  in  the  order  direct ;  and  may  also  impose 
such  costs  on  the  defendant  as  may  be  reasonable.  And  the 
court  may  also,  as  a  further  sanction  to  its  order,  compel  the 
defendant  to  msike  further  answer,  oi  it  may  direct  the  matter 
of  the  exception  to  be  taken  pro  con/esso,  against  the  defendant 
to  the  full  purport  and  effect  of  the  article  of  the  libel,  to  which 
it  purports  to  answer,  as  if  no  answer  had  been  put  in  thereto.(&) 

i  472.  Answer.— If  the  libel,  whether  it  be  in  rem  or  in  per- 
sonam, prays  for  an  answer,  then  all  parties  intervening  as  defen- 
dants, must  put  in  an  answer  to  the  allegations  of  the  libel.  This 
answer  must  be  on  oath,  or  solemn  afBrmation,  and  must  be  full, 
explicit,  and  distinct,  to  each  separate  article  of  the  libel,  and 
each  separate  allegation  in  the  libel,  in  the  same  order  as  num- 


(o)  Ad.  Kole,  SS.    Betla'  Prnc.  G 
{b}  Ad.  Bule,  30. 
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'bered  in  the  libel — aad  must,  in  like  manner,  answer  each  in- 
teiFOgatory  propounded  at  the  close  of  the  libel.(a) 

i  473.  The  following  is  the  fonn  of  an  answer : 

"  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court 
of  the  United  States,  for  the  Southern  District  of  New  York. 
"  The  answer  of  John  Richards,  of  Portland,  in  the  State  of 
Bfaiae,  intervening  for  his  interest  in  the  brig  Spartan,  to  the  li- 
bel of  Edmund  Kimball,  junior,  and  George  R.  Sheldon,  of  the 
city  of  New  York,  merchants  copartaers,  doing  business  under 
the  Dame  of  Kimball  and  Sheldon,  answers  and  alleges  as  fol- 
lows: 

"  First  That  this  respondent  is  ignorant  of  the  matter  con- 
tained in  the  first,  fourth,  and  fifth  articles  of  the  said  libel,  and 
as  to  the  matters  contained  in  the  second  and  third  articles  of 
the  said  libel,  he  has  no  personal  knowledge,  but  has  under- 
stood and  believes  that  the  same  are,  in  a  great  part,  falsely  al- 
leged, and  that  the  truth  is  as  is  hereafler  alleged. 

}  47i.  "  Second,  That  the  said  brig  Spartan  being  in  good 
order,  and  well  and  sufficiently  equipped  and  manned,  arrived 
in  the  bay  of  New  York  early  in  the  evening  of  the  2ijth  day 
of  November,  it  being  moonlight,  and  the  wind  and  tide  being 
favorable,  but  the  wind  being  Ught,  the  vessel  did  not  enter  the 
East  River  before  the  moon  had  set,  and  It  had  become  overcast 
and  dark,  so  that  it  was  difficult  to  see  a  vessel  without  a  light, 
even  at  a  short  distance.  That  when  about  to  anchor,  the 
master  and  crew  of  the  said  brig  Spartan,  discovered  a  vessel 
which  proved  to  be  said  brig  Buenos  Ayres,  lying  in  the  stream 
at  single  anchor,  directly  ahead  of  them,  and  hut  a  short  dis- 
tance off,  and  by  the  force  of  the  tide  and  wind,  without  any 
neglect,  carelessness,  or  default  of  the  master  and  crew  of  the 
Spartan,  and  notwithstanding  every  possible  precaution,  she 
■was  driven  towards,  and  in  contact  with,  the  said  brig  Buenos 


(a)  Ad.  Role,  37.  Wan,  385,439.  1  Sam.  3SB.    lb.  pBi.  4  Ham  511.  Bettf 
Fna.SL   Dunlip'iFrMi.  197USia 
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Ayres,  and  sustained  damage  to  a  large  amount,  to  wit,  to  the 
amount  of  two  hundred  and  Mty  dollars  and  upwards. 

{  475.  "  Third.  That  at  the  time  above  mentioned,  the  brig 
Buenos  Ayres  was  lying  at  anchor  in  the  harbor  of  Nev  York, 
in  the  channel  of  the  East  River,  between  the  Fulton  Ferry 
and  the  South  Ferry,  and  had  not  a  light  set  in  her  riggiog,  on 
deck,  or  elsewhere  visible  to  those  on  board  of  the  btig  Spartan, 
and  the  said  accident  was  occasioned  by  negligence  and  want 
of  care  in  the  master,  officers  and  crew  of  the  said  brig  Buenos 
Ayres,  in  anchoring  the  yiid  brig  without  proper  light  in  the 
channel  of  the  East  River,  where  inward  bound  vessels  must 
pass, 

"  Fourth.  That  all  and  singular  the  premises  are  true. 

"  Wherefore  the  respondent  prays  that  this  honorable  court 
would  be  pleased  to  pronounce  against  the  libel  aforesaid,  and 
to  condemn  the  Ubellant  in  costs,  and  otherwise  law  and  justice 
to  administer  in  the  premises. 

"  BcRR  &  Benedict, 

"Sworn,  ttc  Proetora for ResptmdoU. 

"  E.  Bdrb,  Advocate." 

J  476.  The  defendant  is  not,  however,  bound  to  answer  any 
allegation  or  interrogatory  contained  in  the  libel,  which  will 
exp:^8e  him  to  any  prosecution  or  punishment  for  a  crime,  or 
any  penalty,  or  any  forfeiture  of  his  property  for  any  penal 
offence.  He  cannot  pass  by  in  silence  such  allegations  or 
interrogatories,  but  must  object  to  answer  them  on  such  grounds. 
If  his  objection  covers  the  whole  matter  of  the  libel,  he  may 
set  up  his  exemption  in  a  single  exception  to  the  proceediug. 
In  other  cases,  he  may  unite  his  exception  with  his  answer.(a) 

h  477.  InterTagal<rriea.—Aa  the  libellant  has  the  right  to  pro- 
pose interrogatories  to  the  defendant,  so  the  defendant  has  the 
light  to  resort  to  the  oath  of  the  libellant,  and  may,  at  the  close 
of  his  answer,  propose  to  the  Ubellant  any  interrogatories  touch- 
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ing  any  matters  chained  in  the  libel,  or  touching  any  matter  of 
defence  Bet  up  in  the  answer.  These  inteirogatoTies  should 
be  numbered,  and  the  libellant  must  answer  in  writing  in  de- 
tail, under  oath  or  solemn  affirmation,  each  interrogatory  in  the 
order  of  their  numbers.  Like  the  defendant,  the  libellant  is 
not  bound  to  answer  any  interrogatory  which  will  expose  him 
to  any  prosecution  or  punishment  for  a  crime,  or  any  penalty, 
or  any  forfeiture  of  his  property  for  any  penal  offence. 

Either  party  may,  at  any  time,  before  bearing  propose  inter- 
rogatories to  the  other,  and  he  is  not  compelled  to  annex  them 
to  his  pleading,  or  to  put  them  in  at  tfie  same  time  that  he  files 
bis  pleading,  although  that  is  the  usual  cour8e.(a} 

The  following  is  the  form  of  interrogatories : 

i  478.  "  Interrogatories  propounded  to  James  B.  Tucker,  li- 
bellant, by  Abraham  Parmer  and  Timothy  Ste- 
vens, respondents,  in  a  cause  Ciril  and  Maritime, 
for  wages,  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

"  First  Jhterrogatory.  Did  not  Timothy  Stevens  above 
named,  sometime  in  the  month  of  June  last  past,  or  at  some 
other  time,  and  when  in  particular  tender  to  you,  or  offer  to 
pay  to  you  some,  and  how  much  money,  which  he  admitted  to 
be  due  to  you,  for  wages  for  services  on  board  the  ship  Orbit? 

"  Second  Interrogatory.  Did  not  said  Stevens  so  tender  or  of- 
fer to  pay  to  you  the  sum  of  twelve  dollars  and  fifty  cents  1 

"  Tfcird  Interrogatory.  Did  you  not  decline  receiving  the  said 
Bum  or  some  sum  of  money,  tendered  or  offered  to  you  by  said 
Stevens  t 

"  E.  H.  Proctor." 

i  479.  In  defeult  of  due  answer,  by  the  libellant,  to  any  in- 
terrogatories, the  defendant  may  except  to  his  answer,  in  the 


(«)AdBDlB33.    Conk.  TretL  Sd  edit,  ase,    DuuUp'g  Pnc.  135.   Ante,  ^TG. 
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same  manner,  aa  the  libellant  may  except  to  the  ansvera  of  the 
defendant ;  and  oti  the  hearing  of  the  exceptions,  the  court  may 
adjudge  the  libellant  in  default  and  dismiss  the  Ubel,  ot  may 
by  attachment  compel  a  further  answer  within  a  time  to  be 
fixed  by  the  court ;  or  may  talce  the  subject  matter  of  any  interro- 
gatory wliich  is  insufficiently  answered  pro  eottfeiso,  in  favor 
of  the  defendant,  as  the  court,  in  its  discretion,  shall  deem  most 
fit  to  promote  justice.(a) 

{  480.  If  the  libellant  or  the  defendant  is  out  of  the  country, 
or  unable  from  sickness  or  other  casualty,  to  make  an  answer 
to  any  interrogatory  on  oath  or  solemn  affirmation,  at  the  proper 
time,  thecourt  may,  in  its  discretion,  in  furtherance  of  the  due 
administration  of  justice  extend  the  time,  award  a  commission 
to  take  the  answer  of  the  party  when  and  as  soon  as  it  may  be 
practicable,  or  may  dispense  with  it  altogether.(d) 

i  481.  To  the  answer  of  the  defendant,  if  the  libellant  does 
not  admit  its  statements,  be  replies  by  a  replication,  which  is 
usually  in  a  general  form,  simply  taking  issue  upon  the  answer. 
A  general  replicalion  is  put  in  without  oath,  and  may  be  in  this 
form: 

"  To  the  Honorable  Samuel  R.  Belts,  Judge  of  the  District 
C3ourt  of  the  United  States  for  the  Southern  District  of  New 
York: 
"The  Replication  of  Thomas  G.  Smith,  Ubellant,  to  the  an- 
swer of  John  P.  Goodmanson,  defendant,  alleges,  that  he,  the 
said  libellant,  will  aver,  maintain  and  prove  his  libel  to  be  true, 
certain,  and  sufficient ;   and  that  the  said  answer  of  the  said 
defendant  is  uncertain,  untrue,  and  insufficient ;  and  he  humbly 
prays,  as  in  and  by  his  said  libel  he  has  already  prayed. 

"BcBB  &  Benedict,  Proctors  for  Libellant." 

i  482.  It  is  sometimes  derarable  to  reply  to  an  answer,  setting 


(a^  Betta' Pno.  358, 3S9.    Ad.BaI»,3Q. 
i(}  Ad.  Rale,  33. 
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Up  new  matter.  Id  that  case,  a  special  replication  may  be  put 
in,  replying  to  such  new  matter.  A  special  replication  should 
be  sworn  to  like  an  answer. 

Ilie  pleadit^s  may  thus  go  on,  by  turns,  bo  long  as  the  mode 
of  pleading  may  require  it.  They  are  called  Replications,  Du- 
plicationB,  Triplications,  Quadniplications,  and  so  on  ;  but  they 
are  very  rarely  resorted  to,  and  may  be  considered  as  obsolete. 

As  the  libd  may  set  forth  many  causes  of  action,  so  any  of 
the  pleadings  may  set  up  as  many  distinct  matters  of  defence, 
aToidance,  or  reply,  as  the  case  may  8upply.(a) 


(•)  Bett**  FtM.  48. 
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Amendmenta  and  Supplemental  Pleadings, 

§  483.  As  has  been  before  remarked,  causes  Iq  Admiralty 
must  be  heard  and  decided  according  to  the  allegations  of  the 
parties,  and  the  proofs  under  them  ;  and  it  has  always  been  ^e 
practice  of  the  American  Admiralty  Courts,  to  allow  every 
facility  to  the  parties  to  place  fully  before  the  court  their  whole 
case,  and  to  enable  the  court  to  administer  substantial  justice 
between  the  parties,  without  circuity  of  action,  or  turning  round  in 
court,  and'never  to  allow  a  party  to  overcome  his  adversary  by 
the  man-traps  and  spring-guns  of  covert  chicanery,  or  by  the 
surprises  and  technicalities  of  mere  pleading  or  practice. 
Therefore,  on  proper  cause  shown,  omissions  and  deficiencies  in 
pleadings  may  be  supplied,  and  errors  and  mistakes  in  practice, 
in  matters  of  substance,  as  well  as  of  form,  may  be  cor- 
rected, at  any  stage  of  the  proceedings,  for  the  furtherance  of 
justice.  The  whole  subject  rests  entirely  in  the  discretion  of 
the  court,  as  well  as  in  relation  to  the  relief  to  be  granted  as  to 
the  terms  on  which  it  shall  be  granted.  Amendments  may  be 
made,  on  application  to  the  court  at  any  time,  as  well  after  as 
before  decree — and  at  any  time,  before  the  final  decree,  new 
counts  or  articles  may  be  added,  tmd  new  and  supplemental 
allegations  may  be  filed ;  and  this  may  be  done  after  the  cause 
is  in  the  Appellate  Court,  if  the  new  allegations  be  confined 
to  the  original  subject  of  controversy.  A  new  subject  of  con- 
troversy cannot  thus  be  inserted  in  the  Appellate  Court,(a) 

§  484,  Before  any  pleading  is  answered  or  the  opposite  party 
bas  taken  any  subsequent  step  in  the  cause,  amendments  may 
be  made,  of  course,  without  previous  notice  to  the  opposite 


(a)  Ad.  itnle  S4.  Wire.  53.  lWheil.S6I.  13  WbeiL  I.  Pun«,43S.  Brtt* 
Pne.  57.  Jad.  Aot,  4  ii  Caok,  'IVbjL  3d  adiL  357,  SKI.  Wtiro.  53,  437.  9 
Craneh,  913.    3  Wuli.  4SI.     11  WhaaL  t.    Coak.  Ad.  60& 
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pEuty,  or  applicatioa  to  the  court.  la  such  cases,  the  amend- 
ment  must  be  filed  with  the  clerk,  and  if  it  be  after  the  appear- 
ance of  the  opposite  party,  a  copy  of  it  should  be  served  on 
him. 

In  case  one  of  several  plaintifis  or  defendants  die  before  final 
judgment,  if  the  cause  of  action  survive  to  or  against  his  co- 
partners, the  suit  does  not  abate  by  such  death,  but  a  sugges- 
tion of  the  death  is  made  on  the  record,  and  the  suit  proceeds 
in  the  name  of  the  survivors. 

In  case  a  sole  plaintiff  or  defendant  die  before  final  judgment, 
in  case  the  cause  of  action,  by  law,  survive,  the  executor  or 
administrator  of  the  deceased  party  has  full  power  to  prosecute 
or  defend  the  suit  to  final  judgment ;  and  the  court  and  the 
opposite  party  is  bound  to  consider  the  executor  or  administrator 
as  the  real  party.  The  executor,  however,  is  always  entitled 
to  a  continaance  of  the  cause,  on  motion  till  the  next  term,  but 
the  other  party  has  not  such  nght.(a) 

i  486.  The  Supreme  Gourthave  construed  this  section,  in  a  com- 
mon law  case,  holding,  that  after  the  order  admitting  the  execulor 
to  appear,  it  is  too  late  to  contest  the  fact  of  his  being  an  executor. 
It  is  apparent,  therefore,  that  the  motion  to  be  so  admitted,  should 
be  made  on  notice  to  the  other  party  to  enable  him  to  contest 
that  fact 

If  the  executor  or  administrator  neglect  or  refuse  to  appear 
and.  make  himself  a  party,  the  court  may  issue  a  process  requir- 
ing him  to  show  cause  why  the  action  should  not  proceed ;  and 
if  he  fail  to  appear  within  twenty  days  after  service  of  such 
process,  then  the  court  may  proceed  and  render  judgment 
s^ainst  the  deceased  party,  in  the  same  manner,  as  if  the  exe- 
cutor or  administrator  bad  roluDtarOy  made  himself  a  party  to 
the  &uit(i) 


(■)Balti'Fnc.58,59,I10.  9Cranch,S44.  iWbeti.aei.  11  Wheat  1.  7 
Cra)ieb,49S.  1  Gal.  133.  Ware.  51.  19  PeL  40.  13uro.330.  Jod.Aci, } 
31.  Dnnlip,  tn.    3  CnDch.  193.    1  Paine,  483. 

(I)  S  Ciuah.  199.    1  Fame,  483.    3  Cnnch,  193. 
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{  486.  Answers  as  well  as  libels,  and  indeed  all  pleadings 
should  state  the  matter  with  all  due  certainty  and  precision, 
In  case  of  misconduct  set  up,  there  must  be  special  allegation 
of  the  facts,  with  due  certainty  of  time,  place,  and  circum- 
stances. Any  responsive  pleading  should  reply  to  each  article, 
by  a  clear  and  exact  admission  or  denial,  or  defence  to  the  mat- 
ter of  it.  Proper  certainty  and  precision  are  of  the  greatest  im- 
portance ;  for  as  the  party  camiot  regularly  prove  that  which  is 
not  properly  alleged,  so  it  is  nof  sufficient  that  there  are  &ct3 
proved,  which  might  have  a  material  bearing,  unless  there  are 
allegations  suited  to  bring  them  before  the  court,  as  matters  of 
plea  and  controTeisy.(o) 

{  487.  The  general  rule  is,  that  the  whole  substantive  case 
of  a  party  should  be  at  once  brought  before  the  court,  but  sup- 
plemental pleadings  (libel,  answer,  interrogatories  or  excep- 
tions,) may  be  filed  whenever  new  parties,  new  allegations,  or 
a  more  full,  definite,  or  accurate  statement  of  the  subject  matter 
of  the  controversy  may  be  necessary,  and  supplemental  plead- 
ings, and  not  affidavits,  are  the  proper  mode  of  bringing  before 
the  court  such  new  matter.(&) 

i  488.  When  any  pleading  or  paper  is  defective  in  form  ot 
substance,  it  may  be  amended,  and  any  party  may,  at  any  time, 
thus  correct  his  papers  by  further,  or  more  full  and  regular,  sup- 
plemental, amendatory,  exceptive,  or  responsive  allegations  to  be 
filed  in  the  cause. 

Parties  are  not  required  to  furnish  copies  of  origioiil  pleadings 
to  the  adverse  party,  but  each  party  is  required  to  take  out  copies 
from  the  clerk's  office ;  in  the  case,  however,  of  new,  furdier, 
amendatory,  or  supplemental  papers,  they  must  be  furnished  to 
the  opposite  party. 

When  such  further  papers  are  put  in,  if  they  aflect  the  pro- 
ceedmgs  in  any  material  point,  the  opposite  party  will  be  en- 
titled to  the  indulgence  of  the  court  in  a  continuance  of  the 


(«}  t  Sddib.  338, 384. 

(i)  7  Jot.  1117.    BeiU'Fna.9].    S  Howud'i  Rep.  441.  7  Ibid.  799.    3  Ha» 
Ba.  97.    S  W.  Rob.  904.    Ibid.  337. 
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St^iutation  and  Bail. 

f  489.  It  has  been  before  stated  that  the  proper  mode  of  giving 
security  or  bail  in  Admiralty  is  by  stipulation,  instead  of  the 
common  law  mode  of  bond  or  recogniza'bce.  No  particular  form 
of  words  is  necessary  to  constitute  a  stipulation.  It  is  sufficient 
if  it  appear  that  the  party  stipulating  undertakes  to  respoiid,  ac- 
cording the  legal  requisition ;  and  a  bond  or  recognizance  would 
be  held  good  in  the  American  Admiralty  courts.  There  hare 
been  doubts  raised  on  the  subject,  but  they  have  been  based  oa 
some  hypercritical  application  of  English  rules  of  jurisdictioQ, 
which  have  held  that  the  Admiralty  could  not  have  jurisdiction 
of  an  action  on  an  instrument  under  seal.  The  usual  form  of 
the  Admiralty  stipulation  briefly  recites  the  pendency  of  the  suit, 
and  closes  by  distinctly  assuming  the  required  obligation.  It  is 
executed  without  seal,  and  should  be  acknowledged  by  the 
party  before  the  court,  the  clerk,  or  a  commissioner.(a) 

i  490.  Stipulations  differ  from  other  contracts  in  an  important 
particular.  In  contracts  between  parties,  it  is  the  intention  of 
the  party,  expressed  in  aa  instrument,  which  is  to  govern  the 
construction,  but  the  security  which  is  taken  in  the  progress  of 
a  suit  in  a  court  of  Admiralty,  for  the  purpose  of  sustaining  and 
enforcing  its  jurisdiction  and  authority,  is  taken  under  the  order 
of  the  court  or  of  the  law.  Its  terms  are  directed  by  the  law  or 
the  court,  and  as  the  will  of  the  party  is  not  consulted  as  to  the 
tenor  of  the  obligation,  so  his  will  or  intention  is  not  regarded  in 
its  interpretation.  If,  therefore,  there  be  an  ambiguity  in  the 
terms  of  the  stipulation,  or  if  the  constrdction  of  them  be  doubt- 
ful,  it  is  not  the  intention  of  the  party  for  which  we  are  to  iii- 


Wftre,  3^6.     Enoj.  d*  Janf.  n 
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quire,  for  the  will  of  the  party  had  nothing  to  do  in  dfltannining 
its  conditions — the  doubt  must  be  lemoved  by  consulting  the 
intention  of  the  court  or  the  law  which  required  the  stipulation, 
and  dictated  its  terms.(a) 

^  491.  Instead  of  a  stipulation  with  personal  surety,  the  court 
will  usually  allow  a  deposit  of  money  in  the  registry  of  the 
court,  as  security. 

When  personal  sureties  are  given,  they  are  required  to  swear 
to  their  responsibility  to  twice  the  amount  of  the  sum  for  which 
they  undertake,  over  and  above  all  debts. 

If  any  party  in  interest  desire  a  more  strict  inquiry  into  the 
responsibility  of  the  sureties,  he  may,  by  an  exception  and  no- 
tice thereof  to  the  opposite  party,  require  that  the  sureties  appear 
personally  before  the  court  or  a  commissioner,  and  submit  to  a 
strict  examination  as  to  their  property  and  respon8ibility.(&) 

i  493.  If  either  party  put  in  insufficient  sureties,  or  the  sure- 
ties become  irresponsible  or  insufficient,  or  remove  out  of  the 
district,  on  proper  application,  the  court  will  compel  further  se* 
curity,  under  the  penalty  of  a  slay  of  the  proceedings,  in  case  of 
a  tibellant,  or  in  case  of  defendants,  by  denying  the  right  to  the 
party  further  to  appear  and  contest  the  8uit.(fr) 

i  493.  The  stipulations  taken  in  the  course  of  an  Admiralty 
cause  are  of  several  kinds.  Under  the  Roman  practice  they 
were  classified  in  various  divisions  and  subdivisions — according 
to  their  nature^according  to  the  occasion  calling  for  them,  and 
according  to  their  form ;  but  this  classification  is  obsolete — and 
the  learning  connected  with  it  ia  of  little  practical  utility.(c) 

In  the  case  of  Lane  v.  Townsend,  (Ware,  386, 304,)  Judge 
Ware,  with  his  characteristic  learning  and  acnteneas,  has  pre- 
sented the  subject  very  clearly  and  correctly,  as  the  matter  stood 
before  the  promulgation  of  the  Admiralty  Rules  of  the  Supreme 
Court. 


(a)  Dig.  4S,  1,  53.    Wm,  992.    T  N.  T.  Lag.  Ob.  U& 
(6)  Ad.  Rule,  6, 10, 11.    B«Ui'Frw.41. 
(c)  Wan,  363.    Dnnlap,  153. 
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Iq  the  American  Admiralty  now,  Hie  stipulations  —lor  coata — 
for  costs  and  damages — for  value — to  appear  and  abide  the  de- 
cree of  the  court,  and  pay  the  amount  lecorered, — are  the  only 
stipulations  practically  in  use.  They  vary  slightly  in  their 
form,  to  adapt  them  to  the  Ttuious  purposes  to  which  they  are 
appUed  in  the  ori^oal  and  appellate  courts.(a) 

^  494.  The  libellant's  stipulation  for  costs  in  personam  and 
in  rem,  is  for  the  payment  of  all  such  costs  and  expenses  as 
shall  be  awarded  against  him  by  the  final  decree  of  the  court, 
or,  upon  an  appeal,  of  the  appellate  court(A) 

In  cases  of  libels  in  personam,  when  no  bail  has  been  taken, 
and  no  property  has  been  attached  to  answer  the  exigency  of 
the  suit,  the  court  may,  in  its  discretion,  require  the  defendant 
to  give  a  stipulation  with  sureties,  in  such  sum  aa  the  court  may 
direct,  to  pay  all  costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit,  upon  the  final  adjudication  thereof  or 
by  any  interlocutory  order  in  the  progress  of  the  suit.(c)  It  is 
presumed  that  the  court,  in  such  cases,  would  make  the  giving 
the  stipulation  a  condition  of  permitting  the  defendant  to  appear 
and  contest  the  suit. 

§  495.  In  case  of  fiUng  a  mere  claim  to  the  property  in  rem, 
the  claimant  must  file  a  stipulation,  with  sureties,  in  such  sum 
as  the  court  shall  direct,  for  the  payment  of  all  costs  and  ex- 
penses which  shall  be  awarded  against  him  by  the  final  decree 
of  the  court,  or,  upon  appeal,  by  the  appellate  court.((/)  The 
clainiant's  property  being  in  custody,  he  is  properly  liable  only 
for  costs. 

In  case  of  intervention  by  a  third  person,  in  a  suit  or  proceed- 
ing in  rem,  the  stipulation  is  to  abide  by  the  final  decree,  and 
pay  all  such  costs,  expenses  and  damages,  as  shall  be  awarded 
by  the  court  upon  the  final  decree,  whether  it  is  rendered  in  the 
original  or  appellate  court.(e)    There  are  obvious  reasons  why 


(a)  Ad  Rnlw  3, 4, 10, 11, 35,  S5.        (*}  Id.  OB. 
(<01<i96.  C«)U.34. 
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a  third  person  mtenreaing;  should  be  tesponsiUe  for 
welt  as  costs. 

i  496.  The  stipulation  of  bail  to  the  action  in  personam,  \b 
given  on  the  anest  of  the  party,  or  on  his  appearing  in  dischai^e 
of  bia  property  or  credits  attached.  The  stipulation  is,  that 
he  will  appear  in  the  suit,  and  abide  by  all  orders  of  the  court, 
interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded 
by  the  final  decree  Tendered  in  the  court  to  which  the  process 
is  returnable,  or  in  any  appellate  court.(a]  On  this  stipulation 
the  bail  have  no  right  to  surrender  their  principal,  nor  has  the 
principal  any  right  to  surrender  himself  in  discharge  of  the  bail. 
The  stipulation  is  an  absolute  undertaking  to  pay  the  decree,(6) 

\  497.  The  stipulation  of  bail  to  the  action  in  a  suit  in  rem^ 
is  given  to  procure  the  discharge  of  the  property  proceeded 
against  It  has  been  before  remarked,  that  on  such  a  discharge 
the  owner  takes  ihe  property  cum  onere,  and  it  lemains  in  his 
hands,  subject  to  all  the  liens  which  legally  attach  to  it.  It  is 
only  necessary,  therefore,  that  he  give  security  to  pay  what  the 
libellant  may  recover,  leaving  all  other  persons  to  assert  their 
demands  by  a  new  pnxseeding  in  rem,  after  the  discharge.  The 
owner  is  therefore  required,  before  taking  his  property,  to  give  a 
stipulation,  with  sureties,  in  such  sum  as  the  court  shall  direct, 
to  abide  by  the  decree,  and  pay  the  money  awarded  by  the  final 
decree  rendered  by  the  court,  or,  in  case  of  appeal,  by  the  apr 
pellato  courL(c) 

i  498.  The  stipulation  for  value  is  given  in  a  suit  in  rem, 
where  the  suit  is  brought,  not  to  enforce  a  partial  hen  upon  the 
property,  but  to  recover  the  property,  or  to  sell  the  property, 
as  in  cases  of  seizure,  of  licitation,  of  salvage,  of  possessory 
or  petitory  suits,  or  suits  against  recusant  owners.  In  all 
such  cases,  where  a  party  is  entitled  to  have  the  property  de- 
hvered  on  bail,  he  is  bound  to  stipulate,  with  sureties,  to  pay  the 


(a)  Ad.  Rnto,  3,  4.    Tid.  pnctdeati  in  lh«  Apptndix. 

(»)  Won,  397.    MalrnM,  88. 

(«)  AbI«,  ft  447.    3  MuoD,  ST.    Ad.  Haiti,  IQ,  U. 
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full  value  of  the  property.  Aad  in  any  case,  a  party  may  h«7t 
his  property  delirered  to  him  on  bis  giving  the  proper  MJpnla- 
tion,  with  sureties,  for  the  full  value  of  the  property.  This 
value  may  usually  be  fixed  by  the  consent  and  agreement  of 
parties;  if  not,  then 'it  is  ascertained  by  an  appraisement,  by 
sworn  appraisers,  to  be  appointed  by  the  court,  on  motion  and 
hearing  of  the  parties.  The  value  being  ascertained,  the  claim- 
ant must  give  a  stipulation,  with  sureties,  in  that  amount,  that 
he  will,  on  the  interlocutory  or  final  order  or  decree  of  the  court, 
or,  in  case  of  appeal,  of  the  appellate  court,  on  notice  of  such 
order  or  decree  to  the  proctor  for  the  claimant,  to  pay  into  court 
the  sum  ascertained  as  the  value.(a) 

§  499.  The  act  of  March  3,  1847,  entitled  "An  act  for  the  re- 
duction of  costs  and  expenses  of  proceedings  in  Admiralty 
against  ships  and  vessels,"  requires  a  brief  notice,  in  this  con- 
nection. The  inconsistency,  impracticability,  and  injustice  of 
its  provisions  are  such,  that  it  has  been  productive  of  nothing 
but  evil,  by  counteracting  the  laudable  purpose  expressed  in  its 
title.  It  is  unnecessary  to  speak  of  the  motives  or  measures  of 
those  who  imposed  upon  unsuspecting  members  of  Congress, 
and  induced  them  to  hurry  through  both  houses  of  Congress,  in 
the  confusion  of  the  last  day  of  the  last  session  of  that  Congress, 
a  law  so  excellent  in  its  apparent  purpose,  and  so  lame  and  impo- 
tent in  its  provisions — further  than  to  say  that  it  was  a  covert 
attempt,  practically,  to  deny  justice  to  seamen,  notwithstanding 
the  favor  with  which  all  nations,  and  especially  our  own,  re- 
gard their  claims.  The  balance  due  to  a  seaman  is  usually  less 
than  $60,  and  rarely  exceeeds  $100,  and  in  case  of  dispute,  they 
are  the  easy  victims  of  oppression  if  they  are  without  profes- 
sional aid.  This  act  seeks  to  comjiel  them,  even  when  success- 
ful, to  submit  to  a  decree  for  their  little  debt  without  costs — a 
ruinous  decree — while  it  leaves  to  the  merchant,  with  his  larger 
demand,  the  right  to  a  full  and  just  decree  for  his  debt,  with  costs. 
The  effect  of  such  discrimination  is  apparent,  as  soon  as  it  is 
understood.    It  practically  deprives  the  seaman  of  his  time  bim* 


(a)  Wars,  3S6.  -  Vld  l)w  Ibniii  in  [he  Appeodii. 
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ored  aod  sacred  lien  upon  the  ressel.  It  doea  not  reduce  (b«- 
ODsts  aod  expenses.  They  are  untouched  in  amount.  They 
are  only  thrown  upon  the  innocent  instead  of  the  guilty  parties. 
The  clerk  caonot  refuse  to  perform  his  duties, — the  marshal 
must  assume  his  great  reeprasibility  of  custody  and  care — pay 
for  adTertisiitg — pay  a  keeper  and  other  Docessary  disburse- 
ments, and  neither  have  any  fees  or  reimbursement  unless  the 
libellant  recover  and  collect  a  sum  so  large  that  fifty  per  cent  of 
it  will  pay  all  the  fees  of  the  witnesses  and  commissioner,  and 
leave  a  residue  to  be  divided,  pro  rata,  between  those  respon- 
sible and  necessary  and  involuntary  officers  of  the  govern-* 
ment ;  and  the  proctor,  who  alone  can  pilot  the  seaman  through 
the  courts,  ia  al^olutely  denied  all  costs,  except  from  the  pocket 
of  (he  seamen.(a) 
The  act  is  as  follows : 

%  600.  "  An  Act  for  the  Reduction  of  the  Costs  and  Expenses 
of  Proceedings  in  Admiralty  against  iSkips  and  Veuels. 
"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  in 
any  case  brought  in  the  courts  of  the  United  States,  exercising 
jurisdiction  in  admiralty,  where  a  warrant  of  arrest,  or  other 
process  in  rem,  shall  be  issued,  it  shall  be  the  duty  of  the  mar- 
shal to  stay  the  execution  of  such  process,  or  to  discharge  the 
property  arrested  if  the  same  has  been  levied,  on  receiving  from 
the  claimant  of  the  same  a  bond  or  stipulation  in  double  the 
amount  claimod  by  the  libellant,  with  sufficient  surety,  to  be  ap- 
proved by  the  judge  of  the  said  court,  or,  in  his  absence,  by  the 
collector  of  the  port,  conditioned  to  abide  and  answer  the  decree 
of  the  court  in  such  cause;  aitdsuch  bondorsiipulation  shall  be 
returned  to  the  said  court,  and  judgment  on  the  same,  both 
against  the  principal  and  sureties  may  be  recovered  at  the  lime 
of  rendering  the  decree  in  the  original  cause ;  Provided,  That 
the  entire  costs  in  any  such  case,  in  which  the  amount  recovered 
by  the  libellant  shall  not  exceed  one  hundred  dollars,  shall  not 
be  more  than  fifty  per  cent  of  the  aniotint  recovered  in  the  same, 
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'vfaich  costs  shall  be  applied,  first,  to  the  payment  of  the  usua 
fees  for  witnesses,  and  the  commissioner,  where  a  commissioner 
shall  act  on  the  case,  and  the  residue  to  be  divided,  pro  rata 
between  the  clerk  aud  marshal,  tinder  the  direction  of  the  judge 
of  the  court  where  the  cause  may  be  tried :  Provided,  furthert 
That  no  attoroey's  or  proctor's  fees  shall  be  allowed  or  paid  out 
of  the  said,  costs, 

"  Approred,  March  3,  1847." 

i  601.  Does  the  act  intend  to  allow  every  person,  even  a  stran- 
ger, to  take  possession  of  a  libelled  vessel,  giving  a  bond  to  pay 
the  demand  for  which  she  is  libelled — if  not,  how  is  the  marshal 
to  discriminate;  or  does  it  only  extend  to  a  "claimant,"  as 
known  to  the  Admiralty  practice,  one  who  has  filed  his  claim 
showing  his  interest  and  given  the  necessary  stipnlation — if  so, 
is  the  claim  to  be  filed  with  the  marshal?  Does  it  embrace  all 
cases  in  rem,  and  transfer  from  the  court  to  the  marshal  the  im- 
portant judicial  power  of  staying  proceedings  in  a  cause,  and  dis- 
posing of  the  questions  of  delivering  property  on  stipulation — 
without  appraisement — without  notice  to  the  libellant — without 
orders  or  proceedings  in  court  ?  How  is  the  libellant  to  proceed  to 
a  decree  when  no  property  is  arrested,  and  no  party  appears?  Of 
what  use  is  a  bond  to  abide  and  answer  a  decree  in  "the  original 
cause,"  when  that  cause  has  but  one  party  and  he  the  libellant. 
These  and  other  pregnant  questions  must  be  answered  by  those 
who  seek  to  apply  the  act.     The  practice  under  it  is  simple. 

Prepare  a  bond — have  it  executed  with  surety,  and  ap- 
proved by  the  Judge  or  the  Collector  of  the  port — give 
it  to  the  Marshal,  and  take  the  property^without  fee 
or  reward  to  amy  one.{a) 

I  502.  If  a  libellant  be  unable  to  give  security  for  costs,  he  is 
not  thereby  denied  justice,  but  he  is,  on  application  to  the  judge, 
permitted  to  give  the  juratory  caution,  or  security  by  his  oath. 
This  is  analogous  to  the  common  law  practice  of  suing  in  for- 
ma pauperis.  That  is  to  say,  he  personally  stipulates  in  the 
necessary  amount,  to  appear  from  time  to  time,  as  required  by 

W  Conk.  Ad.  446-e.    Va.  (h«  form  of  tlw  Bood,  in  Ih*  Appoadis. 
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he  court,  aod  adds  to  it  his  oath  that  be  will  do  so.  The  de 
fendant  may  also,  by  order  of  the  judge,  be  permitted  to  give  the 
juratory  cautioo  in  proper  cases,  where  he  cannot  procure  bail- 
This  security  is  but  rarely  taken. 
The  juratory  security  for  costs  is  m  the  following  form : 
"la  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

"  In  a  certain  cause,  civil  and  maritime,  wherein  A.  B. 
is  libellant  and  C.  D.  is  defendant, — on  this  tenth  day  of 
February,  1849,  the  said  A.  B.  personally  appeared  and  stip- 
ulated in  the  sum  of  one  hundred  dollars,  to  prosecute  this  said 
cause,  and  to  pay  all  costs  and  expenses  which  may  be  awarded 
against  him  herein,  by  the  final  decree  of  this  court,  and,  in  case 
of  appeal,  of  the  appellate  court ;  and  to  appear  on  the  twelfth  day 
of  February  instant,  (the  return  day,)  and  as  often  ai^erwards 
as  he  shall  be  ordered  by  the  court.  And  the  said  A.  B.  made 
oath  that  he  would  appear  as  aforesaid.  "  A,  B. 

-'Taken,  acknowledged,  and  sworn, 
February  10th,  1849,  before  me, 

"CuAS.  W.  Newton,  U.  S.  Qtrntntasion^." 


(•}  Dnnlmp'i  Fnw.  1ST.    Conk.  Prao.  463, 53B.    Huriol'i  Fonni,  361 
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Seamen's  Wages. 

i  603.  The  character  of  seamen  and  the  nature  of  their  employ- 
ment has  induced  the  Coogrees  to  provide  specially  for  the  collec- 
tion of  their  demands  for  vages.  Seamen  bare  always  been  con- 
sidered as  wards  of  the  Admiralty,  and  the  wages  of  their  periloas 
serrice  hare  been  by  all  nations  highly  favored  in  the  law.  It 
was  the  great  considerations  of  policy  and  justice  connected  with 
that  humble  but  most  useful  class  of  citizens,  that  induced  the 
English  common  law  courts  to  leave  to  the  Admiralty  the  un- 
disputed cognizance  of  suits  for  seamen's  wages,  and  to  make 
those  wages  a  lien  upon  the  lant  plank  of  the  ship.  A  cheap 
and  summary  mode  has  been,  therefore,  provided,  for  hearing 
the  controversies  in  relation  to  their  wages,  which  are  usually 
of  small  absolute  amount  but  of  very  great  importance  to  the 


j  604.  As  soon  as  the  voyage  is  ended,  and  the  cargo  or  bal- 
last dischaiged,  the  seaman  is  entitled  to  his  wages.  If  there 
be  any  dispute  as  to  his  wages,  or  if  he  be  discharged  from  the 
vesqel,  he  may,  without  any  delay,  proceed  to  enforce  payment. 
If  the  balance  be  admitted  he  must  wait  ten  days,  or,  at  least,  a 
reasonable  time,  after  the  cai^o  is  out,  before  he  commence.  If 
the  vessel  have  left  the  port,  when  the  voyage  ended,  without 
paying  the  wages,  or  is  about  to  go  to  sea  again  before  the  ex< 
piration  of  the  ten  days,  be  proceeds  by  libel,  in  the  first  in- 
stance, and  arrests  the  vessel— all  the  seamen  joining  in  the 
same  suit — and  the  suit  proceeds  like  other  suits  in  rem.  In  all 
other  cases  he  proceeds  by  a  preliminary  summons  before  a 
magistrate,  before  whom  the  question  of  probable  cause  of  suit 
is  inTe8tigated.(a) 


(a)  B«tt«'  Pnc  60,  tt  m;.    Seimea'*  Aat  of  JBljr  90, 1 7:0. 
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{  506.  In  mcb  cams,  the  judge  of  the  District,  or  a  magistrate 
or  United  States  comnuBsLoQer,  issues  a  sammoos  to  the  nutiter 
of  the  Teasel,  to  appeal  before  him  and  show  cause  why  process 
should  not  issue  against  the  vessel,  according  to  the  course  of 

.  Admiralty,  to  answer  for  the  wages.  This  summons  should  be 
founded  on  an  affidavit,  or  a  libel,  showing  a  prima  /ads  right 
to  sue.  On  the  return  of  the  summons,  if  the  master  do 
not  appear,  the  certificate  of  sufficient  cause  is  giren  of  course. 
If  the  master  appear,  he  is  permitted  "  to  show  that  the  wages 
are  paid,  or  otherwise  satisfied  or  forfeited,"  or  to  settle  the  dis- 
pute on  the  spot,  without  further  suit.    If  he  does  neither,  the 

.  magistrate  girea  a  certificate  that  there  is  sufficient  cause  where- 
on lo  found  Admiralty  process,  and  the  certificate,  with  the  libel, 
is  filed  with  the  clerk,  who  issues  the  process  against  the  vessel, 
and  the  suit  proceeds  in  the  regular  maimer,  according  to  the 
course  of  Admiralty.(a) 

i  S06.  The  suit  being  thus  commenced,  if  there  be  any  other 
seamen  on  the  same  voyage,  having  like  cause  of  complaint, 
they  are  not  compelled  to  repeat  the  preliminary  proceeding,  but 
by  petition,  stating  their  case,  they  axe  allowed  to  jcnn  in  the 
suit,  which  is  done  by  £ling  their  petition  and  annexing  it  (o 
the  libeL  They  are  then  considered  as  original  hbellants,  and 
the  suit  proceeds,  in  their  collective  names,  to  a  decree.  Their 
rights  are  entirely  separate  and  independent  They  are  co< 
Hbellants,  but  not  joint  libellants,  and  they  are  competent  wit- 
nesses for  each  other.  Each  man's  case  must  be  separately 
proved — should  be  separately  passed  Upon  by  the  court,  and  the 
decree  should  be  separate  for  each,  especially  in  cases  in  which 
the  amount  wUl  justify  an  appeal.(£] 

i  607,  The  practice  in  these  cases  is  founded  on  the  "act  for 
the  government  and  regulation  of  seamen  in  the  merchant  ser- 
vice." This  is  believed  to  embrace  all  vessels  not  in  the  national 
naval  service.    The  first  three  sections  of  the  act  relate  to  ves- 


(■)  B«tU'  Frae.  60,  cl  nj.    Tid.  tba  pnndenta  in  tha  Ai^ndls. 
(ft]  6  PMtm'  143. 
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sela  and  voyages  of  a  particolat  character,  bat  other  sections  of 
the  act  embrace  "  any  ahip  or  vessel,"  "  any  seaman  or  mariner,'* 
and  the  careful  use  of  difierent  phraseology  for  different  purposes, 
in  the  different  sections,  shows  that  the  language,  in  every  case, 
was  intended  to  have  Its  appropriate  force.(a)  The  law  as  ad- 
ministered under  this  act,  in  the  Southern  District  of  New  York 
will  be  found  very  fully  laid  down  in  Betts'  Practice,  pages  59 
to  68. 

By  the  act  of  1846,  chap,  60,  canal  boats,  navigated  without 
masts  or  ateam,  are  not  subject  to  be  libelled  for  wages. 

i  608.  The  learned  Judge  of  that  District,  with  a  desire  to 
promote  expedition,  and  to  reduce  expense,  in  1838  established  for 
that  District  a  summary  practice,  in  all  cases  when  the  demand 
is  under  $50,  and,  of  course,  not  subject  to  appeal.  As  that 
practice  is  local,  it  will  not  be  set  forth  here  in  detail.  It  will 
be  found  in  the  rules  of  that  court,  which  are  given  in  the  Ap- 
pendix, and  in  the  full  commentary  on  those  rules  in  Betts' 
Practice,  pages  16,  78  to  82.  The  statutory  practice  of  the  pre- 
liminary summons  and  this  summary  practice,  greatly  reduced 
expenses.  It  is,  however,  much  to  be  desired  that  the  Congress, 
or  the  Supreme  Court,  would  enact  a  lower  tariff  of  fees,  in 
plenary  cases,  arranged  with  a  full  knowledge  of  the  course  of 
Admiralty  proceedings  and  the  wants  of  commerce  in  this  be- 
half. 


'■  A«t  of  July  SO,  1790.    Aeto  «f  1846,  p  61. 
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Prize  Causes, 

if  609.  By  the  prize  act  of  June  26,  1812,  it  is  provided,  (sec. 
4,}  thut  all  captures  and  prizes  of  vessels  and  property,  shall  M 
forfeited,  and  shall  accma  to  the  owners,  officers,  and  ciovs  of 
the  vessels  by  whom  such  captures  and  prizes  shall  be  madej 
and,  on  dun  condemnation  had,  shall  he  distributed  according  to 
any  written  agreement  which  shall  be  made  betveen  them ;  and 
if  there  be  no  such  agreement,  then,  one  moiety  to  the  ownerB 
and  the  other  moiety  to  the  officers  and  crew,  to  be  distrihuted 
between  the  officers  and  crew,  as  nearly  aa  may  be,  eccording 
to  the  rules  for  the  distribution  of  prize  money,  by  the  "  act  for 
the  better  government  of  the  navy  of  the  United  States,"  passed 
the  23d  April,  1800.(a) 

By  section  six  it  is  provided,  that  before  breaking  balk  of 
any  vessel  which  shall  be  captured  as  aforesaid,  or  other  dis- 
posal or  conversion  thereof,  or  of  any  articles  which  shall  be 
found  on  board  of  the  same,  such  captured  vessel,  goods,  or 
effects  shall  be  brought  into  some  port  of  the  United  States,  or 
into  some  port  of  a  nation  in  amity  with  the  Unitttd  States,  and 
shall  be  proceeded  against  before  a  competent  tribunal,  and  after 
condemnation  and  forfeiture  thereof  shall  belong  to  the  owneA 
and  captors  thereof,  and  be  distributed  as  aforesaid ;  and  in  the 
case  of  all  captured  vessels,  goods,  and  effects  which  shall  be 
brought  within  the  jurisdiction  of  the  United  States,  the  District 
Courts  of  the  United  States  shall  have  exclusive  original  cogni- 
zance thereof^  as  in  civil  causes  of  Admiralty  and  maritime  juris- 
diction. And  the  said  courts,  or  the  courts,  being  courts  of  Ihe 
United  States,  into  which  such  cases  shall  he  removed,  and  in 
which  they  shall  be  finally  decided,  shall  and  may  decree  resti- 


(■)  a  Stat.  *l  Lu|«,  G9,  TIB. 
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tution,  ID  vholfl  or  in  part,  when  the  capture  shaU  shall  have 
been  made  vithout  just  cause.  And  if  made  without  probable 
cause,  or  otherwise  unnecessarily,  may  order  and  decree  dama- 
ges and  costs  to  the  party  injured,  and  for  which  the  owners  and 
commanders  of  the  vessels  making  such  captures,  and  also  the 
vessels,  shall  be  liable.  Other  sections  provide  for  military  sal- 
vage on  recapture.  By  virtue  of  these  provisions,  the  District 
Comts  have  full  jurisdiction  in  peraonatn  and  tn  rem,  (^  the 
questions  of  prize  and  its  iacidents.(a) 

i  610.  It  is  not  deemed  necessary  to  enter  into  the  details  <^ 
the  practice  in  prize  cases,  and  only  a  brief  note  will  be  made 
of  the  proceedings  exhibiting  some  of  their  pecoiiarities. 

The  District  Courts,  in  time  of  war,  appoint,  by  commission 
under  the  seal  of  the  court,  standing  commissioners  of  prize,  in 
the  principal  ports,  who  perform  their  duties  under  their  general 
appointment  and  under  the  sanction  of  their  general  oath  of 
office. 

Whenever  a  prize  is  brought  in,  it  is  the  duty  of  the  captors 
immediately  to  give  notice,  in  writing,  to  the  judge  of  the  District, 
or  to  one  of  the  prize  commissioners,  of  the  arriral  of  the  pro- 
pertjr,  and  where  it  may  be  found ;  and  also  to  deliver  under 
oath,  in  writing,  all  documents  and  writings  found  in  the 
piize. 

{  511.  As  soon  as  a  prize  is  thus  reported,  it  is  the  duty  of  a 
commissioner  to  repair  on  board  anJ  take  note  of  the  condition 
of  the  prize,  and  proceed  to  take  the  preparatory  examination  of 
witnesses.  For  this  purpose,  the  captors  must  produce  before 
the  commissioner  tme  or  more  of  the  persons  captured  with  the 
property,  and  he  must  examine  them,  with  the  other  witnesses, 
.on  the  standing  interrogatories  adopted  by  the  court,  for  the  pur- 
.  pose  of  having,  at  the  earliest  opportunity,  in  the  form  of  depo- 
sitions, the  circumstances  of  the  property  and  the  capture.  The 
commissioners  have  no  authority  to  use  any  but  the  standing 
interrogatories  except  by  the  express  direction  of  the  court. 

The  witnesses  are  examined  separately,  and  not  in  ihe  pre- 
sence of  each  other,  under  oath.  Each  witness  is  required  to 
answer  to  each  interrc^atory,  and  when  the  deposition  is  corn- 
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plele  he  sigas  it,  and  the  commissiouer  adds  biajunt  The 
depoaidooa  being  all  completed,  the  commissioner  seals  up  the 
depositions  and  the  ship's  papers  and  documents,  and  addresa- 
ing  the  package  to  the  court,  with  an  indorsement  showing  what 
it  is,  sends  it  to  the  clerk  of  the  comt 

{ 612.  The  captors  must  also,  without  delay,  libel  the  pro- 
perty in  the  District  Court,  for  condemnation  as  lawful  prize. 
The  libel  may  be  filed  without  waiting  for  the  preparatory  exa- 
minations. If  the  oapture  be  made  by  a  national  vessel,  thai  the 
District  Attorney  ot  the  United  Sutes,  in  the  name  of  the  gor- 
enuneat,  libels  ^e  property  in  their  behalf  and  that  of  the  cap- 
tors. 

In  tbe  oAse  of  captures  by  privateers,  the  commander  employs 
hisftfoctor  and  libels  in  behalf  of  himself  and  the  other  capUn* ; 
aad,  in  like  manner,  in  case  of  captures  by  individuals,  they 
libel  in  their  own  names  jointly,  or  one  or  more  for  themselrea 
and  others.  After  the  libel  is  filed,  the  usual  process  of  arrest 
and  monidon  issues  to  the  marshal,  who  arrests  the  property 
and  keeps  it  till  aJUei  condemnation  and  sale,  unless  the  parties 
consent  to  a  sale  or  delivery  on  stipuladon.  Pordes  put  in  their 
claims,  and  the  suit  proceeds  to  a  decree  in  the  same  manner  aa 
a  seizure  case  or  other  suit  in  rem.  The  preparatory  deposidons 
are  <^>eDed  by  order  of  the  court,  aod  are  evidence  in  die  case. 

Afier  a  decree  of  condemnadon,  the  property  is  sold,  and  the 
]«oceeda  divided  accordii^  to  law. 


M  BMU-  Pno.  79,  It  Ml.     MtrriMt'i  Fonn*,  193.  ISO.     Etokw'  Cnt.  984,  <( 
•tf.  9  Bra.  CiT.  and  Ad,  444.  For  tb«  praoMlcnta  ia  thi  Appendix,  rid  the  ladax. 
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I  613.  Tha  causa  being  ready  for  bearing,  is  noticed  fbr 
beanng  accordiag  to  tha  rules  established  in  the  district  when 
it  is  to  be  heard.  The  circumstances  of  the  different  districts 
Tary  so  widely,  that  no  general  rule  could  irell  be  adopted 
for  all. 

The  libellant,  and  the  claimant  or  respondent,  are  both  actors, 
and  either  party  may  notice  the  cause,  and  Mng  on  the 
heariog.(a) 

}  fil4.  It  has  already  been  stated,  that  tha  drfendant  cannot' 
tie  heard  in  his  defence,  nor  introduce  evidence  in  the  cause, 
unless  he  hsTe  appeared  in  die  cause  and  contested  the  sni^ 
either  by  exceptions  to  the  libel,  or  by  ansverii^  iL  If  he 
does  neither,  the  court  will  hear  and  adjndge  the  cause  «• 
parte,  upon  the  evidence  offered  by  the  libellant  If  the  neglect 
to  answer  has,  however,  been  from  ignoraoce  or  other  sufficient 
oause,  the  court  is  not  precluded  from  receiving  evidence,  and 
may  exercise  its  discretion  for  the  purposes  of  justice.(&) 

f  616.  At  the  hearing,  if  either  party  be  not  in  attendance, 
his  adversary  raay  take  such  decree  as  he  would  be  entitled  to 
if  his  pFeading  were  confessed.  If  any  postponement  be  desired 
by  either  party,  on  sufficient  reason,  it  is  granted  by  the  judge* 
the  whole  matter  being  in  his  discretion.  He  may  postpone 
for  a  longer  or  shorter  period,  absolutely,  or  on  such  terms  and 
conditions  as  justice  may  demand.  The  nature  of  maritime 
transactions  is  such,  that  witnesses  are  often  transient,  and  their 
convenience,  as  well  as  the  necessities  of  the  parties,  often 
exercise  an  important  influence  in  determining  the  mind  of  the 
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comt  ia  matleTa  relating  to  th«  msie  conduct  of  the  besriog. 
The  court  sometimes  commences  the  hearing  to  take  the  testi< 
mony  of  transient  vituesses  on  either,  or  both  sides,  without 
r^ard  to  the  usual  order  of  proceeding,  and  then  postpones  the 
cause  for  a  longer  or  shorter  tim^  as  may  he  necessary  to  take 
the  other  testimony  and  complete  the  hearing.  Sometimes  the 
testimony  is  all  taken,  and  the  cause  is  postponed  to  hear,  at  a 
future  day,  the  arguments  of  counsel.  Sometimes  postpone- 
ment is  ordered  only  on  condition,  that  the  party  asking  it,  shall 
consent  to  take  the  depositions  of  witnesses,  in  writing  out  of 
court,  or  to  admit  what  is  expected  to  he  proved  hy  them. 

§  616.  It  is  this  flexibility  of  a  Court  of  Admiralty — its  power 
tP  adapt  itself  to  the  circumatances  of  the  parties  and  their  wit- 
nesses, without  prejudice,  and  often  with  signal  advantage  to 
the  cause  of  justice— that  constitutes  one  of  its  great  points  of 
luperiority  over  the  courts  of  common  law  and  trials  by  jury. 

The  full  and  proper  presentment  of  the  facta — the  careful 
consideration  and  arrangement  of  them  in  argument — the  due 
deliberation  and  reflection  upon  the  facts  and  the  law,  which 
tn  the  usual  characteristicB  of  proceedings  in  an  Admiralty 
Court — are  oAen  impossible  in  tribunals  of  which  a  necessary 
part  is  a  jury,  drawn  hy  hazard  from  the  community  at 
large,  tak«i  forcibly  from  their  private  affairs,  and  without 
the  practised  powers  of  analysis,  of  memory  and  of  judgment 
which  alone  could  enable  them  to  detect  fallacies,  to  unravel 
the  tangled  web  of  deceit,  and  resist  the  persuasives  of  elo< 
quence,  especially  when  compelled  to  a  hurried  imammlty  in 
cases  where  the  wisest  are  compelled  to  doubt. 

{ 517.  An  Admiralty  cause  is  to  be  decided  according  to  the 
allegations  and  proofs— secundum  allegata  it  probata — and  the 
proofs  must  correspond  to  the  allegation8.(a}  The  allegations 
are  to  be  found  in  the  pleadings.  On  the  hearing,  therefore,  the 
first  thing  to  which  the  attention  of  the  Court  is  called,  is  the 
pleadings.  The  advocate  for  the  libellant  opens  his  case  by  a 
very  brief  and  general  statement  of  the  nature  of  his  caset  and 

(a)  I  Sbol  388. 
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of  the  defeDce,  and  reads  the  libel — the  advocate  for  the  defen- 
dant reads  the  answer,  and,  if  Ihere  be  o^er  pleadings,  each 
party  reads  his  ovn.  The  more  circnmstantial  and  careftil 
opening,  which  the  inexperience  of  jiuors  renders  necessary  in 
trials  at  common  law,  are  out  of  place  in  an  Admiralty  Court 
The  pleadings  being  read,  the  proofs  are  introduced  in  the  same 
general  order  which  must  prevail  in  all  lawsuits,  but  with  less 
Strict  adherence  to  the  artificial  rules  which  are  sometimea 
made  to  constrain  the  parties  in  jury  trials.  The  judge  always 
exercises  his  discretion  as  to  the  order  of  calling  and  re-call- 
ing  witnesses,  and  the  course  of  examination. 

Evidence, 
i  518.  Pleadings. — ^What  is  the  legal  effect  of  an  answer  as  evi- 
dence has  been  considered  a  matter  of  doubt,  and  it  has  been  said, 
that  if  the  answer  be  not  contradicted  by  two  witnesses,  or  cir- 
cumstances and  one  witness,  it  must  be  t^en  as  true  in  all  mat- 
ters, responsive  to  the  libel.  This  is  the  rule  in  Chancery  but  not 
in  Admiralty.  The  answer  to  the  libel  has  no  more  force  as  evi- 
dence than  the  libel  itself  has.  They  are  not  evidence  in  the 
common  sense  of  the  word.  Being,  however,  the  solemn  state- 
ment of  facts,  by  the  parties,  under  the  solemnity  of  an  oath,  the 
court  is  bound  to  examine  them  carefully,  and  it  is  impossible 
that  they  should  not  influence  the  mind  of  the  court — in  many 
cases  of  nicely  balanced  proo&,  the  influence  of  the  pleadings 
may  well  turn  the  8cale.(a} 

■  i  519.  Answers  to  Interrogatoriea.— The  power  to  interrogate 
the  parties  furnishes  an  effectual  means  of  bringing  the  party  be- 
fore the  court,  with  great  advantage,  in  abridging  the  more  expen- 
sive and  doubtful  viva  voce  proof  on  trial.  Either  party,  as  has 
been  stated,  may  interrogate  the  other,  in  writing,  as  to  any  mat- 
ters of  fact,  which  may  be  necessary  to  support  the  action,  or 
maintain  the  defence,  and  the  party  interrogated  is  boubd  to  an- 
swer, in  writing,  each  interrogatory,  unless  his  answer  will  ex- 
pose him  to  prosecution  or  punishment  for  a  crime,  <»  to  a  pe- 
nalty or  forfeiture  of  his  property  for  a  penal  offence.    The 

(«)  Ware;  S99.  Ante,  f  419, 417. 
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vmrtn-  to  theK  special  intam^toriefl  ore  evidence  in  the 
caose  at  the  hearing,  for  both  partie8.(a) 

t  520.  Depoaititma  de  bene  ease. — The  provision  made  by 
the  act  of  Congress,  for  taking  testimony  de  bene  esse,  in  cases 
in  the  Courts  of  the  United  States,  without  a  cottwUssion,  de- 
dimus  potestatetn,  or  letters  rogatory,  greatly  promotes  the  con- 
venience of  suitors.  The  depositions  are  often  taken  ex  pm-te, 
and  they  are  for  that  reason  exposed  to  criticism.  No  pre- 
sumptions are  made  in  their  favor,  and  they  will  uot  be  received 
in  evidence  unless  the  provisions  of  the  act  be  strictly  followed. 

The  authority  conferred  upon  the  Magistrate  is  special,  and 
confined  within  certain  limits  and  conditions,  and  the  facts 
calling  for  the  exercise  of  it  should  appear  upon  the  face  of  the 
instrument,  and  not  be  left  to  parol  proof.(i) 

^  521.  They  may  be  taken  in  the  following  cases  : 
When  the  testimony  of  any  person  shall  be  necessary  in  any 
civil  cause  depending  in  any  district  in  the  United  States,  who 
lives  at  a  greater  distance  from  the  place  of  trial  than  one  hun- 
dred miles — or  is  bound  on  a  voyage  to  sea — or  is  about  to  go 
out  of  such  distnct — or  is  about  to  go  to  a  greater  distance  than 
one  hundred  miles  before  the  time  of  trial— or  is  ancient — or  is 
very  infirm. 

If  622.  They  may  be  taken  before  the  follovtng  officers : 
Any  Justice  or  Judge  of  any  of  the  Courts  of  the  United 
States — or  before  any  Chancellor,  Justice  or  Judge  of  a  Su- 
preme or  Superior  Court — any  Mayor  or  Chief  Magistrate  of  a 
city — or  Judge  of  a  County  Court  or  Court  of  Common  Pleas  of 
any  of  the  United  States,  who  is  not  of  counsel  or  attorney  to 
either  of  the  parties,  or  interested  in  the  event  of  the  cause,  or 
any  United  States  Commi8sioner.(c) 


(■)  Ad.  Kale  S3, 31, 39.     15lar7,91.    Ware,  49',  501,  504. 

lb)  Jni.  Act  of  1769.  Vid.  tha  Seotion  of  the  Act  in  the  Appaodiz.  S  Cimaeh, 
m  aWbeataST.  SCal.aU.  l  Wuh.  144.  3Id.343,sa9.  1  Id.  315.  7 
Wbut  S56.  FaL  Cir.  R.  335,  391.  Paine,  356,  400.  4  Day,  131.  N.  Car. 
Ci**,  ei.  1  F«t  355.    5  PeL  604.   1  Broekenb.  3GT.     1  Stat  at  Lari*,  73,  §  30. 

(«)Ibid.    A«terM(Kh,  1817,  eh.3D.    3  Sut.  at  Largo,  350.    AuU,  {  33& 
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)  S23.  They  fimst  be  takes  in  the  foUowiog  manner : 
A  DotificatioD  from  the  Magistrate  cv  officer,  before  vhom  tha 
depoBitioD  is  to  be  taken,  to  the  adverse  party,  to  be  present  at 
the  taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit, 
must  first  be  made  out  and  serred  on  the  adverse  partf  or  hia 
attorney,  as  eidier  may  be  nearest,  if  either  is  within  one  hun- 
dred miles  of  the  place  of  taking  the  deposition,  alloving  tim6 
for  their  attendance  after  being  notified,  not  less  than  at  the 
rate  of  one  day  for  every  tw«nty  miles  travel.  And  in  causes  of 
Admiralty  and  Maritime  Jurisdiction,  or  other  cases  of  seizure, 
where  a  libel  shall  be  filed,  in  which  an  adverse  party  is  not 
named,  and  depositions  are  taken  before  a  claim  is  put  in,  the 
like  notification  must  be  given  (o  the  person  having  the  agency 
or  possession  of  the  property  libelled  at  the  time  of  the  capture 
or  seizure,  if  known  to  the  libeilanL(a) 

i  534.  This  notification  must  be  "  made  out  and  served,"  it 
must  therefore  be  in  writing.  It  should  be  entitled  in  the  cause, 
or  with  reasonable  ceiiainty  describe  the  cause.  It  must  be 
*'  from  the  Magistrate"  "  to  the  adverse  party" — it  must  there- 
fore be  signed  bjr  (he  Magistrate  in  his  official  character,  and 
addressed  to  the  party  to  be  notified,  by  name — in  suits  in  per- 
sonam, to  the  party  adverse  to  him  on  whose  part  the  deposition 
is  to  be  tak:ea — in  suits  m  rem,  in  which  personal  defendants, 
claimants,  owners  or  possessors  of  the  property,  are  named  in 
the  libel,  before  a  claim  is  put  in,  it  must  be  addressed  to 
them — after  a  claim  is  put  in,  it  mnst  be  addressed  to  the 
claimants.  If  there  be  no  such  party  named  in  the  libel,  and 
no  claim  is  put  in,  then  it  must  be  addressed  to  the  peraon  hav< 
ing  the  agency  or  possession  of  the  property,  at  the  time  of  the 
seizure  of  it  in  the  cause,  if  he  be  known  to  the  Ubellant. 

Any  person  may  be  compelled  to  appear,  and  depose  in  the 
same  manner,  as  to  appear  and  testify  ia  court.  This  is  hy  the 
usual  subptEna,  served  in  the  usual  manner,  and  if  he  refuse  or 
neglect  to  appear,  the  Magistrate  may,  on  duo  proof  of  tervjce 
of  the  subpoena,  bring  him  before  him,  by  attachment. 


(•)Jttd.A«t«riTB9.«Sa    t  SIM.  al  brga,  7*.    ?Hmr.6». 
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(  525.  At  the  taking  of  (he  deposition,  the  witnesB  must  be 
carefully  examined  and  cautioned,  and  bwotd  or  affirmed  to  tes- 
tify the  whole  tmth.  The  deposition  should  have  a  proper  ti- 
tle, showing  the  cause,  and  the  official  description  of  the  officer. 
The  witness  may  be  examined  by  both  parlies,  or  their  cotiusel, 
if  present,  and  if  the  deposition  be  ex  parte,  (he  Magistrate 
should  endeavor,  by  a  careful  examination,  to  get  out  the  whole 
truth.  The  testimony  must  bo  reduced  to  writing,  either  by 
the  Magistrete  or  by  the  deponent,  in  his  preseuce — and  it 
must  be  subscribed  by  the  witness — and  the  magistrate  should 
put  his  official  jurat  to  it,  with  the  dale,  and  retain  the  deposi- 
tions till  he  deliver  them,  with  his  own  hand,  into  the  court  for 
which  they  are  taken,  or  the  magistrate  may  add  his  official 
certifif^ale  of  the  reason  for  taking  the  deposition,  viz.,  that  the 
witness  resides  more  than  one  hundred  miles^^r  is  about  to  go 
to  sea,  or  otherwise,  according  to  the  act,  and  of  the  notice,  if 
any,  given  to  the  adverse  party,  stating  the  time  given  him  to 
appear.  It  is  well  to  annex  a  copy  of  the  notice.  The  Magis- 
trate should  state,  in  his  notice  to  the  adverse  party,  as  well  as 
in  his  certificate,  the  reason  for  taking  the  deposition,  and  if  he 
omit  to  do  so,  the  deficiency  cannot  be  supplied  by  other  proof.(a) 
If  no  notice  be  given,  it  would  be  well  to  certify  the  reason 
why  it  was  not  given ;  also,  hat  the  officer  was  not  counsel,  or 
attorney,  or  interested — that  the  deposition  was  reduced  to  wri^ 
ing  by  the  witness  or  the  officer,  and  signed  by  the  witness. 
If  these  documents  be  on  separate  pieces  of  paper,  they  should 
be  properly  annexed  together,  and  referred  lo  with  reasonable 
certainty.  They  must  then  be  sealed  up  by  the  Magistrate,  in 
an  envelope,  and  directed  to  the  Court  in  which  the  cause  waa 
pending,  and  n  main  under  his  seal  till  opened  in  Court(&) 

They  should  be  endorsed  with  the  title  of  the  cause,  and 
marked  "  Depositions,"  and  they  may  be  forwarded  by  mail  or 
by  private  hand. 

As  soon  as  they  are  received  by  the  clerk,  be  marks  their  re- 
ceipt, and  presents  them  to  the  Judge  in  Court,  who  opens  them, 


(■n  How.  693.    HWarii.  314.    4  Dar,  131.    H.  Candiaa  Cm.  BI. 
(1)1  Fat  351.    S  P*L  G04.    8  Cnaeb,  70.    SCead.  35. 
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and  the  clerk  enters  the  fact  in  the  minutes  of  the  Court,  and 
files  the  depositions,  and  notifies  the  proctor  of  the  party  on 
whose  behalf  they  ate  t&kGn.(a) 

{  536.  By  a  general  rule  of  the  District  Court  of  the  Southern 
District  of  New  York,  notice  must  be  given  to  the  Proctor  of 
the  opposite  party,  of  the  filing  of  the  depositions,  and  all  objec- 
tions to  the  form  or  manner  in  which  they  were  taken  or  re- 
turned, are  deemed  waived,  unless  such  objections  are  specified 
in  writing,  in  four  days,  unless  further  time  be  granted  by  the 
Judge.  Exceptions  taken  thus  eariy  will  sometimes  enable  the 
party  to  remove  them,  or  retake  the  deposition  before  the  trial.(6) 

{  627.  When  witnesses  are  examined  on  the  hearing  of  a 
cause  in  the  District  Court,  in  a  case  in  which  an  appeal  will 
lie,  the  respective  parties  may,  on  satisfying  the  Court  that  they 
may  not  be  able  to  produce  their  witnesses,  on  the  hearing  of 
the  appeal  before  the  Circuit,  move  to  have  their  testimony 
taken  down  in  writing,  and  it  shall  be  done  so  by  the  Clerk  of 
the  Court,  The  testimony  so  taken  down  by  the  clerk,  is  taken 
also  de  bene  esse,  and  is  to  be  used  on  the  hearing  of  the  ap- 
peal only  in  case  the  wimesses  are  then  dead,  or  gone  more 
than  one  hundred  miles  from  the  place  where  the  Court  is  sit- 
ting, or  that  by  reason  of  age,  sickness,  bodily  infirmity,  oi  im- 
prisonment, they  are  not  able  to  travel  and  appear  at  court 

i  628.  The  depositions  themselves,  sworn  to  and  certified  in 
form  according  to  the  act,  will  be  prima  facie  evidence  of  the 
official  character  of  the  Magistrate,  and  of  the  truth  of  his  cer- 
tificate, and  the  regularity  of  the  proceedings,  to  take  them  so 
far  as  they  are  certified  to,  but  the  opposite  party  will  be  al- 
ways at  liberty,  before  the  depositions  are  read  in  evidence,  to 
disprove  any  or  all  the  facts  necessary  to  establish  their  validi- 
ty— and  no  necessary  fact  will  be  presumed,  of  which  the  certi- 
ficates  and  depositions  are  8ilenL(c) 


(a)  Vid.  ths  Fonni  in  the  Appgndu. 

(b)  B«tU'  Prae.  86. 

(c)  Pain*;  358.    1P*L3S1.    6F«t  604,617.    9  WhnL  387.    1041.488.    S 
WhIi-406.    lBnafc.367.    a  W«od.  db  IL  136 
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If  the  party  against  whom  the  depositions  are  taken,  is  pre- 
sent at  the  examination,  it  is  his  duty  to  make  all  the  objec- 
tions to  the  examination  which  are  known  to  him  at  the  tinie.(o) 

i  529.  It  has  been  held,  in  the  first  Circuit,  that  deppations 
taken  during  the  session  of  the  Court,  are  inadmiBsible,  even  if 
regularly  taken,  it  being  the  duty  of  the  party  and  his  counsel 
to  be  present  in  Court — and  that  the  taking  of  the  deposition* 
without  notice,  was  good  cause  for  a  continuance  to  enable  the 
other  party  to  cross-examine  the  witness  or  repel  his  testimony 
and  this  is  said  to  be  the  practice  in  most  of  the  Circuits.  Even 
at  a  greater  distance  than  one  hundred  miles,  if  the  adverse 
party  have  known  counsel  residing  where  the  deposition  is 
taken,  he  should  be  notified.(6) 

i  630.  To  authorize'  the  party  to  read  a  deposition  taken  de 
bene  esse,  under  the  Act  of  Congress,  he  must  show  that  the 
witness  is  dead,  or  gone  out  of  the  United  States,  or  out  of  the 
district,  to  a  greater  distance  than  one  hundred  miles  from  the 
place  where  the  Court  is  sitting,  or  on  a  voyage  to  sea,  or  that 
by  reason  of  age,  sickness,  or  bodily  infirmity,  he  is  unable  to 
travel  and  appear  in  court.(c) 

i  631.  Commission  or  Dedimus  potestatem. — By  the  proviso 
to  the  30th  section  of  the  Judiciary  Act,  every  Court  of  the 
United  States  is  clothed  with  the  power  to  grant  a  dedim%ia  po' 
tettatem,  or  commission  to  take  depositions,  according  to  the 
common  usage,  when  it  may  be  necessary  to  prevent  a  faUure 
or  delay  of  justice.  This  remedial  proviso,  with  its  beneficial 
purpose  fully  and  distinctly  set  forth,  cannot  be  construed 
otherwise  than  to  give  the  courts  the  fullest  power,  in  every 
manner  usual  in  courts  of  justice,  to  depute  their  own  power  to 
take  testimony  in  a  cause  where  the  ends  of  justice  will  be 
promoted  by  doing  so.  A  commission  to  take  testimony  in  an 
enemy's  country,  in  prize  cases,  is  not  is5ued.(d) 


(•)  PuD«,  400.  (i)  9  W«ud.  A  M.  137, 138.    3  G«L  3J4. 

(e)7Hcnr.  693.    Jud.  Aet  oTlTSS,  ^30.    4  Wheat.  508. 
(<0  Jnd.  Act  of  1789, 4  80.    9  G«U.  »3.    But  U  Lvfe,  197,  note.    1  Fst  C 
C.  B.931    HaU'iAdST. 
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The  circumstances  under  which,  and  the  mode  in  which 
the  application  may  be  made  to  the  Court,  may  be  regulated  by 
standing  rules  of  the  Court,  or  left  to  the  discretion  of  the  Court 
in  each  particular  case.  In  the  Southern  District  of  New  York, 
it  is  regulated  by  standing  rules  (a) 

}  632.  Commissioners  under  a  commission  to  take  testimony, 
set  under  a  special  authority  derived  from  thg  Court,  which 
must  be  strictly  pursued — and  cannot  be  exercised  by  any  one 
but  tie  Commissioner  named  in  the  writ. 

In  executing  a  commission,  all  the  interrogatories,  direct  and 
cross,  must  be  put  to  the  witnesses,  and  substantially  answered. 
Within  the  United  States  and  its  territories,  witnesses  may  be 
compelled  to  appear  before  the  Commissioners,  and  produce 
hooks  and  papers,  and  testify  pursuant  to  the  act  of  January 
24, 1827,  which  will  be  found  in  the  appendix.  The  deposi- 
tions are  not  in  any  sens  ■  de  bene  esse,  and  none  of  the  peculiar 
reqtusites  in  case  of  depositions  de  bene  esse,  are  material.(6) 

{  633.  Letters  Rogatory — or  Commissions  sub  mvtutB  vicis- 
situdittis. — By  the  law  of  nations,  the  Courts  of  Justice  of 
different  countries  are  bound  to  be  mutuallyatding  and  assisting 
to  each  other  for  the  furtherance  of  justice.  Hence,  when  the 
testimony  of  witnesses  who  reside  abroad,  is  necessary  in  a 
cause,  the  Court  or  Tribunal  where  the  action  is  pending,  may 
send  to  the  Court  or  Tribunal  within  whose  Jurisdiction  the 
witnesses  reside,  a  writ  patent  or  close,  as  they  may  think 
proper.  They  are  usually  called  letters  rogatory,  but  are  some- 
times denominated  sub  mutua  vicissituduiis,  from  a  clause 
which  they  generally  contain.  By  that  instrument,  the  Co'urt 
abroad  is  informed  that  a  certain  claim  is  pending  in  which 
the  testimony  of  certain  witnesses  who  reside  within  its  jnri»- 


(«)  TId.  lh«  BnlM  io  the  Appendix. 

(i) 4 6UL ■!  L>r|e,  197.  3  Dat  401.  5Cnuioh,33S.  1  Gtl.  166.  3  Id.  93. 
I  Wwh.  34.  IWd.  144.  3  Id.  7.  Ibid.  34.  Ibid.  893.  Ibid.  936.  Ibid.  S63. 
SWbMt  S87.  Jbid.  371.  4  Id.  SOd.  3  Fet  613.  3  Ibid.  1.  3  Wub.  109. 
IU.404.    4U.71S.    IbliieS.    Id.  323.    PttCi(.S.8.    Ibid.S35.   Ibid  SDl. 
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diction  is  required,  and  it  is  requested  to  take  their  depositions, 
or  cause  them  to  be  taken,  in  due  course  atid  form  of  law,  for 
the  furtherance  of  justice  and  aub  mututB  viciasitudinu  oblen- 
tu :  that  is,  with  an  offer  on  the  part  of  the  Court,  making  the 
request  to  do  the  like  for  the  other  in  a  similar  case.  If  these 
letters  rogatory  are  received  by  an  inferior  Judge,  he  proceeds  to 
call  the  witnesses  before  him,  by  the  process  commonly  employ* 
ed  within  his  jurisdiction,  examine  them  on  interrogatories  or 
takes  their  depositions,  as  the  case  may  be,  and  the  proceedings 
being  filed  in  the  Registry  of  this  Court,  authentic  copies 
thereof^  duly  certified,  are  transmitted  to  the  Court  a  quo,  and 
are  legal  evidence  in  the  cause.  If  the  letters  are  directed  to  a 
Court  of  superior  jurisdiction,  they  appoint  an  examiner  or 
commissioners  for  the  purpose  of  executing  them  and  the  pro- 
ceedings are  filed  and  returned  in  the  same  manner.(a) 

i  534.  Parties. — In  cases  of  salvage,  mariners'  wages,  and 
prize,  it  usually  happens  that  the  parlies  are  the  only  persons  by 
whom  the  most  important  facts  can  be  proved,  as  no  others 
are  present.  They  are,  therefore,  from  the  necessity  of  the 
case,  as  well  as  upon  principles  of  public  policy  as  private  jus- 
tice, admitted  as  witnesses  in  their  own  favor,  for  each  other  to 
prove  such  facts,  by  special  exception  to  the  general  rule  of  evi- 
dence.(a) 

When  parties  are  examined  as  witnesses,  they  are  not  to  be 
examined  as  to  any  matters  except  those  to  which  their  compe- 
tency is  limited. 

i  635.  It  has  often  been  made  a  question  whether  amaster  of  a 
vessel  is  a  competent  witness  in  suits  by  his  seamen  for  their  wa- 
ges, and  conflicting  decisions  are  found  in  the  books, — but  the 
principle  to  be  drawn  from  them  all  is,  that  his  competency  de- 
pends upon  the  same  principles  as  that  of  any  other  witness.  He 
is  not  an  exception  to  the  general  rule.  And  in  Admiralty,  the 
rates  of  the  common  law  as  to  the  competency  and  incompe- 


(«)  BiH'i  Ad.  37.    1  P»L  C.  C.  330.    Conk.  Ad.  64a 
(i)  Wum,  37. 
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teiicy  of  witnesses,  are  adopted  in  instance  caiues,  with  the  ex- 
ceptions which  have  been  B(>ticed.(a] 

{  S36.  When  the  proofs  of  a  party  are  imperfect,  ytf  go 
fai  to  estabUsh  his  case,  he  may  offer  his  own  oath  in  corm- 
boralioD  of  the  other  proo&.  This  practice  is  derived  from  the 
necessity  of  having  more  than  one  witness,  by  the  civil  law. 
Full  proof  of  a  fact  could  not  be  made  by  one  witness,  and  in 
many  cases,  manifest  injustice  would  be  the  necessary  result  of 
the  absence  of  any  second  witness.  In  such  cases  the  party 
was  allowed  to  complete  his  proof  by  his  own  oath.  This  is 
what  is  called  the  suppletory  oath.  This  oath  may  be  prayed, 
and  is  granted  in  all  maritime  cau8es.[A) 

By  the  suppletory  oath  the  party  himself  testifies,  "  that,  of 
his  own  certain  knowledge,  the  facts  stated  in  his  all^ation,  (to 
which  he  offers  his  oath,]  are  true." 

{  537.  In  certain  other  cases,  a  party  may  be  a  witness  in  his 
own  cause.  The  search  for  a  paper,  and  its  loss,  may  be  proved 
by  the  party  himself,  to  lay  the  foundation  for  secondary  evi- 
dence. In  suits  for  personal  property — for  the  contents  of  a 
trunk  or  package,  known  to  no  one  but  the  party  himself,  he 
may,  firom  necessity,  be  a  witness  to  prove  the  contents — the 
existence  and  situation  of  the  trunk  or  package  being  proved  by 
other  testimony.(6) 

$  638.  There  is  also  the  oath  deeiaory,  which  either  party  may 
tender  to  the  other,  that  is,  offering  further  decision  of  the  cause 
upon  the  oath  of  his  adversary.  The  adversary  is  bound  either 
to  accept  the  offer,  or  make  a  similar  proposition  in  return. 
This  is  a  mode  of  proof  known  to  the  civil  law,  and  is  said  to 
have  been  practised  m  Admiralty  in  the  Massachusetts  District 
It  is  not  in  general  usn,  but  under  the  modifications  which  the 
law  of  evidence  is  now  undei^ing,  it  would  not  be  surprising 
if  something  like  it  should  come  into  use  in  all  courts.(c) 


(■}  KnB.  33B.    3  WhML  435.    Conk.  Ad.  641    Bow.  Et.  B7. 

<l)  HiU'i  Ad.  93.    WkM.50S.    Duilap,  384-8.    GtMnlaaTa  Gr. »(. 

(e)  GnaalMf '•  Er.  304  u  408. 
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{  539.  The  testimony  being  concluded,  the  cause  is  ai^ued  at 
that  time  or  a  future  day.  The  advocate  of  the  libellant  qsu< 
ally  states  the  principal  points  of  foot  and  of  lav  upon  which  be 
relies,  with  his  legal  authorities.  The  advocate  of  the  defen- 
dant then  argues  the  case  to  the  court,  and  the  advocate  of  the 
libellant  closes  the  discussion,  and  the  cause  is  fully  submitted 
to  the  judge  for  his  decision,  which  may  be  given  on  the  spot  in 
cases  in  which  there  is  not  a  possibility  of  doubt,  oi,  as  is  usual, 
it  is  pronounced  after  re-examination  and  deIibeTation.(a) 

It  is  usual  for  the  advocates  to  submit  to  the  court  written 
points  of  fact  and  of  lav,  with  reference  to  the  testimony,  and 
the  authorities,  and  also  to  furnish  the  court,  at  the  ai^ument, 
a  draft  of  such  decree  as  is  deemed  proper. 

(  540.  Allusion  has  already  been  made  to  the  power  of  the 
court  to  vary,  interrupt,  or  postpone  proceedings  when  the  cause 
of  justice  may  require  it.  So,  after  the  hearing  of  the  cause  ii 
concluded,  on  proper  cause  shown,  the  court  will  rescind  the 
conclusion  of  the  cause  for  the  purpose  of  hearing  further  proofis. 
This  is  sometimes  done  on  the  suggestion  or  request  of  the  judge 
himself,  if,  in  his  examination  of  the  case,  he  finds  that  by  the 
suiprise  of  the  party,  or  by  his  own  exclusion  of  testimony,  Che 
case  is  so  imperfectly  before  him  that  injustice  may  be  doae ; 
and  it  is  sometimes  ordered  on  the  application  of  the  party  when 
there  is  newly  discovered  evidence,  or  when  it  is  necessary  to  en- 
able him  to  supply  omi88ions.(£) 


(a)  BelU'  Prao.  99,  97, 

(t)  9  Hag.  Ee.  Sap.  149.    I  Dad.  10.     1  Fhil.  ITS.    9  Dad.  TO.    SCnK^TSfi. 
1  BMg.  Ee.  88.    3  Aet.  5T,  58,  a.    1  C.  Bob.  168.    S  Dad.  70. 
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Decree. 

(  541.  The  cause  being  heard  and  submitted  to  the  Court  for 
decisioD,  the  Court  pronounceB  its  decree  according  to  the  facts 
and  the  law,  in  favor  of  the  libellants,  or  the  defendants,  or  some 
of  the  libellants  and  some  of  the  defendants,  and  against  the 
others  with  or  without  costs,  distri  bull  rely,  for  or  against  any  or 
all  the  parties,  as  justice  may  require.  The  flexibility  of  the  Ad- 
miralty proceedings  in  this  respect  greatly  conduces  to  the 
cause  of  justice. 

i  543.  The  decree  made  upon  the  hearing  may  be  interlocu- 
tory or  final.  It  is  final  when  it  disposes  of  the  whole  contro- 
versy, and  leaves  nothing  further  for  the  court  to  do  in  the  cause, 
as  when  the  libel  is  dismissed  with  c:>sts,  or  without  costs, — or 
there  ia  a  decree  for  a  sum  certain,  with  or  without  costs. 

But  when  by  the  decree  something  still  remains  to  be  done  by 
the  court  before  all  the  rights  of  the  parties  in  the  premises,  are 
fixed,  and  tiie  recovering  party  has  an  order  for  execution—then 
the  decree  is  interlocutory,  however  much  it  may  dispose  of  the 
merits  of  the  cause. 

1  643.  When  the  decree  is  against  the  Itbellant,  whether  the 
suit  be  tn  personam  or  m  rem,  the  usual  form  of  the  decree 
is  that  the  iibet  be  dismissed,  with  costs  or  withqut  costs. 

If  the  decree  be  in  favor  of  the  libellant,  in  a  suit  for  the 
recovery  of  money,  and  the  amount  be  nut  ascertained,  it  Is 
usual  to  decide  the  principles  on  which  the  amount  is  to  be 
settled,  and  to  refer  it  to  a  Commissioner  to  ascertain  and  re- 
port  the  amount  to  the  Court  in  the  same  manner  as  on  a 
default.  In  the  Southern  District  of  New  York,  long  ezpe- 
rience  has  fully  established  the  practice  of  confining  the  testi- 
mony on  the  hearing  in  such  cases  to  the  right  of  the  party 
to  recover,  and  of  leaving  the  details  of  the  amount  to  be  proved, 
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and  the  sum  or  balance  to  be  ascertained  before  a  Commis- 
sioner, and  reported  by  him  to  the  Court.{a) 

This  not  only  renders  it  unnecessary  that  the  time  of  the 
Court  should  be  occupied  with  the  small  details  of  accounts 
and  computations,  and  the  multifarious  testimony  necessary 
to  ascertain  them,  but  it  greatly  promotes  the  interest  of  par- 
ties, by  enabling  them  to  bring  their  proofe  before  the  com- 
missioner, from  time  to  time,  as  convenience  may  dictate. 

i  544.  A  copy  of  the  order  of  reference  should  be  served  on 
the  Commissioner  and  on  the  opposite  party — and  notice  should 
be  given  of  the  time  of  proceeding  with  the  reference.  The 
Commissioner  appoints  the  lime.  On  the  hearing,  the.  testi- 
mony taken  before  Court,  and  any  other  testimony  may  be 
given.  It  is  introduced  as  on  a  trial,  and  is  taken  down  by 
the  Commissioner.  Commissioners  have  the  usual  powers  of 
Masters  in  Chancery,  and  may  administer  oaths,  and  examine 
parties  and  witnesses  in  proper  cases.  They  have  also  the 
power  to  summon  witnesses,  and  compel  their  appearance  to 
testify,  and  may  adjourn  the  hearing  from  time  to  time,  to  give 
the  parties  time  to  put  in  their  proofs.(&) 

The  hearing  being  closed,  the  Commissioner  reports  to  the 
Court  the  result  and  conclusion  to  which  he  has  arrived. 

^  646,  The  Report  is  in  the  following  form : 

DISTRICT   COURT    OP    THE    UNITED   STATES,   POR   THE   SOUTH- 
ERN   DISTRICT   OP    NEW   TO    ES. 


William  Sobinson, 

mi.   Ti  D^*i    J  Ai       »,      \  Commissioner'a  Report. 

The  Baique  Richard Alsop, her  |  '^ 

tackle,  &C. i 

In  pursuance  of  a  decretal  order  made  in  this  cause,  on 
the  first  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-nine,  by  which,  among   other 


(a)  Aate,  4  449.    Vid.  tlia  Farm*  of  th«  Decnn  ia  Iha  App«ndU. 
(»)Ad.Rale44. 
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tfaipgii,  H  iras  jafenod  to  one  of  the  Commiwionen  of  tbic 
Couit,  to  ascertaiif  and  compute  the  atnount  due  to  tbe  libels 
IfiDt,  for  tqateriaU  and  repairs,  «nd  to  report  tberepn  to  this 
pOUrt  with  all  convenient  speed. 

},  John  W,  Nelson,  United  Stales  Commissioner,  do  report, 
tbat  I  have  been  attended  l^  the  Proctor  for  the  libellant  and 
the  Proctor  for  the  claimant,  and  have  talfen  and  examined 
the  testimony  offered  by  the  Proctors  respectively,  add  do 
find  that  there  is  due  to  the  Ubellaut,  for  the  materials  and 
repairs  mentioned  in  tbe  libel,  the  sum  of  one  hundred  and 
tighty-eight  dollars  and  ten  cents. 

Dated  the  20th  day  of  September,  A.  D.  1849. 
Ail  which  respectfully  submitted, 

JoHw  W.  Nelson, 
U.  S.  Commuaioner. 
4.  p.,  Proctor/or  Libellant. 

On  the  request  of  either  party,  the  Commissioner  must  report 
the  testimony  taken  before  him,  fully,  to  the  Court,  and  he  may 
always  report  specially. 

i  546.  If  either  party  be  dissatisfied  with  the  conclusion  to 
vhich  ^e  Oommissiooer  has  arrived,  either  on  the  principles  of 
bis  report,  or  in  the  allowances  which  be  has  made,  he  may 
except  to  the  report  If  tbe  report  be  special,  and  error  appear 
on  the  face  of  the  report,  a  written  exception  is  not  necessary  .(a) 

The  following  is  the  form  of  exceptions  to  the  report ; 
A.B. 


CD. 

Exceptions  on  the  part  of  tbe  libellant,  to  the  Report  of  John 

W.  Nelson,  Esqiure,  a  United  Slates  Commissioner  in  thia 

cause,  dated  September,  1B49 : 

Firs:  Exception.  That  tlie  said  Commissioner  did  not  allow- 
to  the  defendant  fifty  dollars  and  twenty-four  cents,  paid  by 
him  to  the  libellant. 

Second  ilxeeption.  That  the  said  Commissioner  allowed  to 


(•>  Vtf.  otbw  Fofma  cf  Sepotta  b  tb»  Appandiz. 
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the  libellant,  seven  ty-seveti  dollars,  for  said  impairs,  iMydAd  Ibe 
Mntract  price  fbr  the  same. 

Third  Exception.  That  the  said  OommiBSionAr  has  repot14d 
a  balance  of  $188  70,  due  to  the  libellant,  instead  of  a  baluiM 
of  $60,  as  shown  by  the  proofs. 

A.  B.,  Prorfw/or  Libellant. 

When  there  are  no  exceptions,  the  report  being  filed,  is  con- 
firmed onjnotion,  without  notice.  When  there  are  exceptions, 
the  party  excepting  files  and  serves  his  exceptions,  and  the 
cause  is  again  put  upon  the  docket  or  calendar  for  bearing. 
The  following  is  the  form  of  a  decree  thereon : 
A.  B. 


This  cause  coming  on  to  be  heard  on  th«  exceptions  to  the 
report  of  John  W.  Nelsob,  Esquire,  the  Cotninissioner  to  whom 
the  same  was  referred,  bearing  date  September  20th,  1849,  and 
the  adTOcates  for  the  respective  parties  being  heai^J,  on  motion 
of  C.  D.,  Proctor  for  the  libellant,  it  is  ordered,  that  said  excep- 
tions be  oremiled,  and  that  the  said  report  be  in  all  things  con* 
firmed  with  costs — and  that  the  libellant  recover  against  the 
defendant  the  sum  of  $188  10,  with  costs,  and  have  execation 
therefor.(a) 

{  547.  If  the  suit  be  in  personam,  and  the  decree  be  for  the 
libellant  for  a  sum  certain,  the  usual  form  of  the  decree  is,  that 
the  libellant  recover  against  the  defendant  and  his  stipulators  the 
amount,  with  costs  to  be  taxed,  and  that  he  have  execution  there- 
for. In  cases  in  rem,  it  is  usual  to  give  a  decree  the  same  form  as 
tn  personam,  and  also  if  the  property  be  still  in  custody,  to  decree 
a  condemnation  and  sale  of  the  property,  and  that  the  proceeds 
be  brought  into  courL  If  the  property  have  been  delivered  on 
atipulation,  then  that  the  stipulators  pay  into  court  the  amount 
of  their  stipulation,  within  a  certain  time  after  notice  of  the  de- 
eree,  or  that  a  summary  judgment  be  entered  against  them  on 
their  stipulation,  and  that  execation  issue  thereon. 


(«)  Vid  otbar  Foma  of  EaMptlMW  wd  DtcnM  is  On  Apptodu. 
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la  a.  suit  in  rem,  it  is  not  usual  to  render  a  decree  in  perao- 
ntan,  but  if  the  case  proved  shova  a  clear  right  to  recover  in 
peraonam,  the  libellant  may  be  permitted,  after  a  decree  in 
rem,  to  introduce  the  proper  allegations  in  peraonam,  and  pro- 
ceed upon  them  to  a  further  decree  against  the  per30ii.(a) 

i  546.  After  the  decree  is  made,  it  sometimes  appears  that,  by 
accident,  oversight,  mistake,  or  misapprehension,  the  decree  is 
erroneous.  In  such  cases,  the  Court  of  Admiralty  possesses 
the  power  of  correcting  or  va'rying  the  decree.  Such  a  varia- 
tion, however,  should  be  confined  to  the  alteration  of  an  error 
arising  from  the  defect  of  knowledge  or  information  upon  a  par- 
ticular point  in  the  case,  and  the  error  must  be  brought  to  the 
attention  of  the  court  wilh  the  utmost  possible  diligence. (6) 

'  §  549.  Cosls.-The  costs  in  Admiralty  are  entirely  under  the  con- 
trol of  the  court,  and  they  are,  therefore,  often  made  the  means  of 
amercing  either  of  the  parties  for  misconduct,  and  are  a  saluta- 
ry check  upon  mischievous  litigation.  They  are  sometimes, 
from  equitable  considerations,  denied  to  the  party  who  recovers 
his  demand,  and  they  are  sometimes  given  to  a  libellant  who 
fails  to  recover  any,  when  he  was  misled  to  commence  the  suit 
by  the  act  of  the  other  party.  In  prize  cases  and  salvage  cases, 
the  property  is  sometimes  acquitted  on  payment  of  costs  by  the 
claimant.  In  the  Massachusetts  District,  in  a  hard  case,  the 
court  decreed  for  a  libellant  for  his  whole  demand,  with  cMts, 
and  then  allowed  a  set-off  of  a  demand  against  debt  and  costs, 
so  that  although  the  set-off  was  more  than  the  debt,  still  the 
libellant  had  a  large  portion  of  the  costs.(c) 

It  is  evident  that  no  system  of  rules  can  be  laid  down  in  a 
matter  so  purely  in  the  discretion  of  the  court.  The  general 
rule  is,  that  coats  follow  the  decree — and  circumstances  of  equi- 
ty, of  hardship,  of  oppression,  or  of  negligence,  induce  the  court 
to  depart  from  tliat  rule  in  a  great  variety  of  cases. 


(■)  BeiU'  Prw.  99.    Boyd's  Proc.  9B.    Conk.  Prac.  774,  T75. 
(6)  Betla' Pno.  100.    S  Chit.  Gen.  Prac.  538.     i  W.  Rob.  31. 
(e)  Wua.395.     Dualap,  87.      Danlap,  103.     E6n.  TO.     S  W.  Rob.SOC.     3 
H(E.  90. 
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Undei  ordinary  circumstaDces,  a  demand  of  payment  of  a 
debt  before  suit  brought,  is  so  obviously  required  by  fail  deal- 
iog,  that  Courts  of  Admirahy,  in  the  exercise  of  their  practical 
equity  powers,  sometimes  insist  upon  proof  of  such  demand, 
before  a  decree  for  costs  will  be  giTen.(a) 

An  unconscionable  demand,  or  a  demand  pursued  in  a  vex- 
atious or  unconscionable  manner,  wilt  not  usually  carry  cosu. 
When  a  libellant  has  put  forward  a  principal  demand,  which  he 
makes  no  real  attempt  to  enforce,  or  which  he  must  know  to  be 
unfounded,  and  recorers  only  a  compamtively  trifling  amount, 
which  would  not  hare  been  resisted,  it  is  not  usual  to  allow 
him  costs.    Ckists  are  never  decreed  against  the  Govemment.(6) 

{  650.  Fees. — There  is  no  legal  tariiS*  of  fees  in  Admiralty, 
and  the  Supreme  Court  could  not  render  a  greater  servico  to 
the  Admiralty  Courts  than  to  establish  a  moderate  tariff  of  fees 
Id  all  cases,  making  the  practice  in  this  respect  uniform  through 
out  the  United  States,  At  present,  there  is  a  great  diversity, 
springing,  in  some  degree,  from  the  fact,  that  where  there  is  no 
fixed  rate,  there  will  always  be  a  strong  tendency  to  assimihite 
the  rates  to  those  in  the  State  Courts  of  Common  Law  and 
Equity,  although  there  cannot  be  found  a  statute  in  which  the 
practice  of  the  Admiralty  Courts  is  named,  where  it  is  not  evi- 
dent that  uniformity  and  not  diversity  is  the  purpose  of  the 
law,  and  where  it  is  not  equally  evident  that  the  Congress  con- 
sidered the  Admiralty  practice  as  peculiar,  and  in  no  manner  to 
be  classed  with,  or  likened  to,  the  practice  of  the  Courts  oi 
Common  Law  and  Equity.  The  fees  of  Proctors  and  Advo- 
cates are  now  subject  to  the  regulation  of  the  courts,  under  their 
general  power,  to  regulate  the  practice.  The  rates  established 
in  the  Southern  District  of  New  York  will  be  found  in  the  ap- 
pendix. They  have  always  been  less  than  the  fees  in  common 
law  and  equity.  They  are,  in  a  measure,,made  up  from  the 
fee  bill  of  the  Court  of  Admiralty  of  the  State  of  New  York, 
before  the  Constitution,  as   established  by  a  statute  of  that 


(■)DanUp,91,93.     t  Chit.  Ftcid  3GS. 

(i)  1  W.  Rob  3Sa     1  Notn  of  Gun,  305.    10  Jui.  506.    4  NotM  of  Cw««, 
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State,  and,  bo  &r  as  that  State  vas  conceraed,  adopted  hy 
Congress  in  the  first  Process  Act  of  iSeptetaber  29,  17S9.  Th* 
statute  will  be  found  in  the  Appendix,  where  it  is  re-prinled  a9 
fit  to  furnish,  in  Bome  manner,  a  guide  to  the  judgment  of  the 
courts,  in  establishing  a  tariff  of  fees  foi  the  United  States,  in 
Admiralty  caiises.(a) 

The  fees  of  the  Clerk  and  the  Marshal  are  regulated  by  the 
Acts  of  Congress,  and,  in  some  cases  by  the  discretion  of  the 
Court.  Vid.  theProcess  Act  of  September  29, 1?B9,  continued  in 
force  till  the  Process  Act  of  May  8,  1793.  Also,  the  Admiralty 
Pee  Bill,  in  the  Act  of  March  1, 1793— the  Act  of  28th  Februa- 
ry, 1799~and  the  Civil  Appropriation  Act,  of  3d  March,  1H41, 
(the  proviso  to  the  clause  making  judicial  appropriations-X^} 

{ 551.  Whenever  there  are  several  actions  or  processes 
against  persons  who  might  legally  bs  joined  in  one  action — and 
whenever  there  are  several  libels  against  any  vessel  or  cargo 
which  might  legally  be  joined  in  one  libel,  only  the  costs  of 
one  suit  can  be  allowed,  except  on  special  cause  shown,  for  th« 
multiplicity  of  suits.  And  in  causes  of  like  nature,  or  relative 
to  the  same  question,  ^e  court  has  full  power  to  make  any  or- 
ders with  a  view  to  avoiding  unnecessary  costs,  and  especially 
to  consolidate  causes.  The  order  to  consolidate  will  be  mad« 
only  on  application  to  the  court,  on  notice  to  the  other 
party. 

If  Proctors,  Advocates,  or  other  persons  managing  or  con- 
ducting causes,  appear  to  have  multiplied  the  proceediugs,  so 
as  to  increase  costs  unreasonably  and  vexatiously,  they  may 
be  required,  by  order  of  the  court,  to  satisfy  any  excess  of 
costs  so  incurred  ;  and  the  court  will  protect  the  Proctor  from 
a  collusive  settlement  to  the  prejudice  of  his  right  to  hi8C0sts.(c} 

(0)  Vid  IhB  AppsDdix. 

(t)  "  The«xpeBwi  in  Court!  of  Admiralty,  ire  rmjnrally  ■  aal^sct  of  complaint 
ky  Unite  wbo  are  Dot  snfficienlly  acqnaioteil  wilh  the  prooeidiag*  thorp,  and  (b* 
■iBDDor  Id  which  ihejr  aritw.  TIimb  auma,  which  aoem  moat  to  atattia  hy  Ifaoit 
larf*  anwaut,  relato  lolely  to  tho  cnatsdy  of  the  property,  a  daly  wbieh  doca  not 
devotre  Dpoa  any  other  apsciOB  of  Coorta  of  Jualice."  Stewatt'i  K.  568.  Tfafj 
are  not  higher  Ibao  what  are  uaoally  and  Tolanlariiy  paid  and  received  by  mat. 
dianU  for  like  •orrleeL    Ibid  4B9. 

<c)Actorjgly39,  1813.    Botta' Fne.  131.    Ibid.  IIL     Wuo,  47I. 
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}  662.  Tbe  court  discourages  hard  and  sharp  pracdce,  either 
in  the  proceedings  in  court,  or  in  the  negotiations  between 
the  parties — hurrying  up  a  suit  without  a  demand  of  payment 
or  reasonable  indulgence — refusing  to  listen  to  officers'of  ad- 
justment—making  technical  objections  to  a  tender  sufficient  in 
amount — if  brought  before  the  court,  are  likely  to  be  remember- 
ed in  the  decree  upon  tbe  question  of  costs,  and,  in  like  manner, 
the  court  encourages  efforts  to  settle,  and  a  tender  or  offer  to  pay 
a  reasonable  sum,  and  will,  under  all  circumstances,  hold  an  of- 
fer to  pay  as  equivalent  to  a  technical  tender,  and  a  declaration 
in  advance,  that  less  than  a  certain  sum  will  not  be  accepted, 
will  be  considered  as  waiving  a  formal  tender,(a) 

It  is  the  common  practice  of  Courts  of  Admiralty,  to  give  coun- 
sel fees  either  in  the  shape  of  damages,  or  as  a  part  of  the  costs.(&) 

i  S53.  It  is  often  the  case,  from  the  peculiar  form  of  Admi^ 
lalty  proceedings,  that  justice  requires  that  costs  should  be  ap- 
portioned— as,  when  the  court  discriminates  belwcen  parlies  io 
its  decree,  agd  some  appeal  and  others  do  not — and  when  the 
property  is  in  custody  in  several  causes,  and  the  fees  of  the 
Marshal  for  the  custody  and  keeping  of  the  property,  have  ac 
erued  for  a  commoa  benefit  to  unconnected  parties — ^in  such 
and  similar  cases,  the  court  will  sometimes  apportion  the  coatB.(c) 

Costa  are  taxed  by  the  clerk,  on  notice  to  the  opposite  party — 
subject  to  an  appeal  to  tbe  Judge — and  when  the  costs  are  to 
be  paid  out  of  a  fund  in  court,  the  taxed  bill  should  be  filed. 

{  554.  The  final  decree  of  the  court  being  pronounced,  the 
Clerk  enrols  the  decree.  The  enrolment  consists  of  an  engross- 
ment of  the  pleadings,  processes,  stipulations,  orders  and  evi- 
dence in  the  cause,  arranged  in  chronological  order,  from  the 
libel  to  the  final  decree,  constituting  a  complete  written  history 
of  the  cause.  The  depositions,  and  exhibits,  and  documents, 
if  there  be  any,  are  inserted  at  length  in  the  enrolment,  as  a 
part  of  the  evidence,  and  the  testimony  of  the  witnesses  who 
are  examined  in  court,  ia  coined  from  the  notes  of  testimony 
taken  by  the  Judge. 

(<i)DuiiUp.  104-5.    Cook.  Frac.  Til.  (»)  9  WbuL  36g.    3P«tB.30T. 

(e)  3  Law  Bvp.  (new  ttrit*,)  Si, 
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EweetUion, 

$  655.  In  all  cases,  the  libellant  may  have  aa  attachment  to 
compel  the  defendant  to  perform  the  decree.  This  is  obtained 
by  order  of  the  court  on  motion,  and  upon  the  attachment,  the 
defendant  may  be  arrested  and  committed  to  prison,  until  he 
performs  the  decree,  or  is  otherwise  discharged  by  law  or  by 
the  order  of  the  court  The  court  would  therefore  require 
cause  to  be  sho#n  why  an  attachment  should  i^sue  in  the  first 
instance.  In  cases  where  the  decree  is  for  the  mere  payment  of 
money,  although  the  rule  of  the  Supreme  Court  provides  that 
the  party  may,  at  his  electioi],  have  the  attachment  in  such  car 
ses,  that  election  is,  of  course,  subject  to  the  discr^onary  con- 
trol of  the  court,  who  would  not  allow  its  process  to  be  made  a 
mere  instrument  of  oppression.  If  it  should  appear  that  the 
party  have  goods  and  chattels,  from  which  the  money  can  be 
made  by  a  levy,  then  the  proper  process  is  a  writ  of  execution, 
combining  the  nature  of  a  capias,  and  Jieri  facias,  command- 
ing the  Marshal  or  his  deputy  to  levy  the  amoimt,  of  the  goods 
and  chattels  of  the  defendant,  and  for  want  thereof,  to  arrest 
his  body  to  answer  the  exigency  of  the  execution.{a) 

i  656.  The  following  is  the  form  of  an  execution : 
THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 
To  the  Marshal  of  the  Southern  District  of  NewYork, 
Greeting  : 
'Whereas,  a  libel  was  filed  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  New  York,  on  the 
[l.  8.]  twenty-eighth  day  of  October,  one  thousand  eight  hun- 
dred and  forty-three,  by  Elisha  Bui^ess,  libellant,  against 
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Ramon  De  Znldo,  and  such  proceedings  were  thereupon  had, 
that  by  the  judgment  and  decree  of  the  said  court  in  said  cause, 
on  the  twenty-second  day  July  last  past,  the  said  Ramon  De 
Zaldo  was  required  to  pay  to  the  said  libellant  the  sum  of  five 
hundred  and  two  dollars  and  three  cents,  besides  his  costs  in 
this  suit,  to  be  taxed,  and  execution  was  ordered  therefor  :  And 
whereas,  the  said  costs  have  been  dufy  taxed  at  the  sum  of 
one  hundred  and  seventy-nine  dollars  and  fifty-nine  cents,  as 
by  the  records  and  files  of  said  Court  fully  appear. 

Now,  iherefore,  we  command  you,  that  of  the  goods  and 
chattels  of  the  said  Ramon  De  Zaldo,  in  your  district,  and,  in 
default  of  goods  and  chattels  of  him,  then  of  the  lands  and  te- 
nements in  your  district,  of  which  be  is  seized,  on  the  day  you 
shall  receive  this  writ,  or  at  any  time  afterwards,  you  cause  to 
be  made,  the  sum  of  six  hundred  and  eighty-one  dollars  and 
sixty-two  cents ;  and  further,  that  you  have  those  moneys  in 
said  court,  at  the  City  Hall,  in  the  City  of  New  York,  on  the 
first  day  of  June  next,  to  render  to  the  said  libellant  in  satisfac- 
tion of  said  decree  ;  And  in  deCiult  of  goods,  chattels,  or  lands, 
then  that  you  arrest  the  said  defendant,  if  he  be  found  in  your 
district,  and  keep  him .  under  safe  and  secure  arrest  until  he 
shall  pay  the  said  sum  of  six  hundred  and  eighty-one  dolUrs 
and  sixty-two  cents,  with  interest,  from  the  said  twenty-swwnd 
day  of  July  last  past,  and  your  fees,  or  until  he  be  otherwise  dis- 
charged by  law  or  by  the  order  of  the  court ;  and  ths^  you  duly 
return  to  the  said  court  what  you  shall  do  in  the  premises,  toge- 
ther with  this  writ. 

Witness  the  Honorable  Samuel  R.  Betls,  Judge  of  the  said 
court,  in  the  Southern  District  of  New  York,  this  twenty-se- 
venth day  of  May,  one  thousand  eight  hundred  and  forty-foui, 
and  of  our  independence  the  sixty-eight^. 

JiUB^  W.  MsTCALr,  Clerk. 

BuBR  &>  Benedict,  Proctors. 

Executions  in  favor  of  the  United  States  may  run  thiongh- 
ont  the  United  States,  and,  in  oases  of  individuals,  they  nuy 
run  throughout  the  State,  even  where  there  are   two  di»> 
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tricts  in  the  State ;  bat  they  must,  in  all  cases,  be  issued  iioiD, 
and  returnable  to,  the  court,  where  the  decree  is  obtained.(a) 

5  657,  In  cases  in  rem,  where  there  has  been  a  decree  of  cor- 
demnati(Hi  and  sale,  a  venditioni  exponas  is  the  proper  execu- 
tion'to  issue,  if  the  property  be  still  in  custody.  If  the  property 
hare  been  delivered  on^tipulation,  an  order  is  made  that  the  sti- 
pulators perform  the  condition  of  their  stipulation,  and  in  de- 
fault thereof  that  a  summary  judgment  be  entered  against 
them  on  their  stipulation,  on  which  an  execution  issues  against 
them  in  personam, 

i  658.  If  the  property  is  still  in  custody,  and  a  venditioni  ex- 
ponas  issues,  the  marshal,  on  proper  public  notice,  sells  the  pro- 
perty and  is  bound  to  pay  the  proceeds  forthwith  into  the  hands 
of  the  clerk,  to  be  paid  into  the  registry  of  the  coiut,  to  be  dis- 
posed of  by  the  court  according  to  Uw.(&) 

The  following  is  the  form  of  the  writ : 

"  Southern  District  of  Neio  York,  ss. 
"The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Oreeeting :  Wherea^ 
a  libel  of  information  was  filed  iu  the  District  Court 
''  of  the  United  States  for  the  Southern  District  of  New 

[t.  8.3  York,  on  the  first  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine, 
against  the  ship  Rover,  her  tackle,  apparel,  and 
furniture ;  praying  that  the  same  may  be  condemned  and  sold, 
for  the  causes  alWged  in  the  said  libel  of  information.  And 
whereas  the  said  ^ip  has  been  attached  by  the  process  issued 
out  of  the  said  Distrttt  Court,  in  pursuance  of  the  said  libel  of 
infonnalion,  and  is  now  in  custody  by  virtue  thereof:  and  such 
proceedings  have  been  thereupon  had,  that  by  the  final  sentence 
and  decree  of  the  said  court,  in  this  cause  made  and  pronounced, 
on  the  first  Tuesday  of  June  one  thousand  eight  hundred  and 
forty-nine,  the  said  ship,  her  tackle,  apparel,  and  fimiiture  are 
condemned  and  ordered  to  be  sidd  by  you,  the  said  Marshal* 


(•}8Ut.stLug«,  lU. 
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after  giring  six  daya  notice  of  such  sale,  according  to  law. — 
Therefore,  you,  tiie  said  Ma,rahal,  are  hereby  commanded  to 
cause  the  said  ship,  her  tackle,  6cc.,  so  condemned  and  ordered 
lo  be  sold,  to  be  sold  in  manner  and  form,  npon  the  notice  and 
at  the  time  and  place  by  law  required.  And  that  you  hare  the 
nHHieys  arising  from  such  sate,  in  said  Court,  at  the  city  hall  in 
the  city  of  New  York,  on  the  first  Tuesday  of  July,  one  thousand 
eight  hundred  and  forty-nine,  and  that  you  then  pay  the  same 
k)  ihe  cleric  of  the  court,  and  have  you  also  then  and  there  this 
writ. 

"  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
Court,  at  the  city  of  New  York,  in  the  Southern  District  of  New 
York,  this  twenty-fourth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-nine,  and  of  our  indepen- 
dence the  seventy-third. 

"Jas.  W.  Ubtcalp,  CUrk. 

"C.  L.  BsNBDicT,  Proctor." 

On  which  the  marshal  returns  as  follows : 

"In  obedience  to  the  above  precept,  I  have  sold  the  said  ship 
Rover,  her  tackle,  apparel,  and  furniture,  and  the  proceeds  of 
such  sale,  amounting  to  thirteen  thousand  one  hundred  dol- 
lars, I  have  paid  to  the  Clerk  of  this  Court  as  I  am  above  com- 
manded. 

"Dated  this  15th  day  of  July,  1849. 

"Henry  F.  Tallmadoe,  U.  S.  MarthaV 

i  659.  It  is  a  great  irregularity  for  the  marshal  to  distribute 
the  money,  or  any  part  thereof,  to  the  parties,  even  according  to 
(he  decree.  His  function,  under  a  venditioni  exponas,  is  solely 
to  sell  the  property  for  cash,  and  bring  the  proceeds  of  the  sale 
into  court,  deducting  nothing  but  the  expenses  of  the  sale.  The 
flexibility  of  Admnalty  process,  of  which  mention  has  been 
ofteu  made,  rendere  it  highly  improper  for  any  of  the  officers  of 
the  court  to  meddle  with  that  which  may,  in  the  end,  be  materi- 
ally modified  by  the  court.(a) 


(■)  S  Wbwd.  IM.    AaU,  4  398.    Warn  3M,  3116. 
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It  often  bappeiiH  that  there  are  liens  upon  the  property  soldi 
accruing  while  the  property  ia  in  custody  of  the  law — aach  as 
wharfage,  storage,  labor,  &c.  These  the  marshal  has  no  right 
to  pay  without  the  order  of  the  court;  much  less  would  he 
hare  the  right  to  discharge  previously  existing  liens,  of  any  de- 
8cription.(a 

'  ^  660.  All  moneys  paid  into  the  hands  of  the  clerk,  to  be  de- 
posited in  the  registry  of  the  court,  must  be  immediately  depo- 
sited, in  the  name  of  the  court,  in  some  bank  designated  by  the 
court  as  the  depository  of  the  registry,  and  that  account  must 
always  be  kept  by  the  bank,  subject  to  the  condition  that  no 
money  shall  be  drawn  out,  except  by  a  check  signed  by  a  judge 
of  the  court,  and  countersigned  by  the  clerk,  stating  on  whose 
account  and  for  whose  use  it  is  drawn,  and  in  what  suit,  and 
out  of  what  fund,  in  particular,  it  is  paid.(i) 

It  is  the  duty  of  the  clerk  to  keep  a  regular  book  containing 
a  memorandum  and  copy  of  all  the  checks  so  drawn,  and  the 
dates  thereof,  and  it  is  his  duty  at  every  term  to  report  to  the 
court  in  detail  the  moneys  in  the  registry.  AfWr  the  proceeds 
of  a  sale  are  in  the  registry,  there  not  unfreqnently  arise  grave 
qnestiona  in  the  matter  of  distributing  the  funds ;  for,  in  Admi- 
ralty,  the  principles  of  distribution  vary  according  to  circum- 
stances. They  are  sometimes  distributed  according  to  the  order 
in  which  the  suits  were  commenced,  and  sometimes  in  the  order 
Id  which  the  liens  were  created,  and  sometimes  in  the  reverse 
of  that  order,  and  sometimes  to  all  alike,  rateably.  The  order  of 
distribution,  or  marshaliiag  the  proceeds,  is  settled  by  the  court 
according  to  the  legal  priority,  although  the  court  sometimes 
refers  it  to  the  clerk  to  report  the  claims  and  their  order  of  pre- 
ference. The  clerk  then  gives  the  parties  a  hearing  and  makes 
up  bis  report  in  writing,  to  which  any  party  may  take  excep- 
tions, in  the  same  manner,  as  to  other  such  reports,  and  the 
maUer  is  thus  brought  before  the  court  for  argiunent,  and  final 
and  deliberate  adjustment.(c] 


(•)  W«n,  354, 359.  (t)  Ad.  Bula  4! 

it)  4  Cnneh,  3S8     1  Wand.  R.  39.    Bo  jd's  Tax.  45. 
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i56I.  Proceeds  in  the  Registry. — Any  person  having  an  inte- 
rest in  any  proceeds  in  the  registry  of  the  court  may,  by  petitioa 
and  summary  proceedings,  iaterrene  for  his  interest  for  a  delivery 
of  them  to  him,  notwithstanding  the  decree ;  and  npon  due  notice 
to  the  opposite  party,  if  any,  the  court  will  proceed  summarily 
to  hear  and  decide  thereon,  according  to  law  and  justice.  If 
the  party  fail  in  his  claim,  or  desert  it,  the  court  may  award 
costs  against  him.(a} 

{  562.  Remnants  and  Surplus. — It  ia  often  the  case  in  pro- 
ceedings in  rem,  that  afler  a  condemnation  and  sale,  and  pay- 
ment of  the  libellant,  there  remains  in  court  an  unappropriated 
balance  of  the  proceeds ;  this  is  sometimes  called  remnants  and 
surplus.  The  party  entitled  to  the  whole  or  any  portion  of  the 
residue  can  obtain  it  only  by  petition  or  motion  to  the  court. 

The  proceeds  of  property  which  was  affected  by  a  lien  are 
still  affected  by  it,  in  whosesoever  hands  they  may  be.  The 
r^ular  sale  of  property,  under  a  decree  of  the  court,  gives  a 
good  title  against  all  the  world,  and  hence  the  proceeds  are  often 
subject  to  demands  which  were  not  embraced  in  the  suit;  and 
the  court,  on  motion  or  petition,  will  adjudicate  upon  the  rights 
of  parties  claiming  an  interest  in  the  remnaQta  and  8Urplus,(fr) 

The  party  may  also  proceed  against  renmants  by  hbel  and 
monition  in  a.  new  suit,  if  he  have  a  hen  upon  them. 

The  notion  prevailed,  for  a  while,  that  a  party  might  enforce, 
against  proceeds  or  remnants  and  surplus  in  the  registry,  a  de- 
mand which  he  could  not  enforce  against  the  property  by  an 
original  suit.  It  is  now,  however,  well  settled  that  a  party  will 
not  be  allowed  to  resort  to  the  proceeds  or  renmants  of  the  pro- 
perty to  enforce  a  demand  which  was  not  a  hen  upon  the  pro* 
perty,  and  enforceable  in  the  Admiralty.(c) 


(a)  Wm,  359.    Gilp.  18s.  (»)  OUp.  189,  S49. 

(e)  3  Haf '  M.  139.    1  VH.na.  194.    Ed.  Ad.  Jar.  99  to  IDG 
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PatUUma — Motions — Orders — Rules — Notkes. 

i  663.  There  are  proceedings  of  ao  indepeadent  character 
cooDected  wilh  the  powers  of  a  Court  of  Admiralty,  which 
an  not  properly  actions  oi  suits.  These  are  origiaally  com- 
menced by  petition,  and  carried  to  their  final  determination  by 
tfie  simple  orders  of  the  court,  without  any  formal  suit  or  pn>- 
cess.(a) 

Such  are  proceedings  for  a  surrey,  on  the  application  of  sea- 
men alleging  unseaworthiness — or,  on  the  application  of  a 
master  to  authorize  a  sale  by  him,  as  master,  or  other  proceed- 
ings, where  a  final  decree  or  adjudication,  inter  partes,  is  not 
sought  for,  but  where  the  aid  of  the  court  is  sought,  to  authenti- 
cate, or  give  solemnity  aad  impartiality  to  proceediDgs  autho- 
rized by  statute  and  by  the  general  Admiralty  law.  And 
whenever  a  party  desires  the  order  of  the  court,  regulating, 
correcting,  modifying,  or  arresting  the  proceedings  in  the  cause 
^-or  authorizing  any  incidental,  ancillary,  or  provisional  pro- 
ceeding, he  may  apply  to  the  court  by  petition  or  motion.(6} 

i  664,  If  a  petition  be  resorted  to,  the  petitioner  must  state 
briefly  and  clearly  the  facts  on  which  the  demand  for  the  relief 
are  founded,  either  by  a  full  statement,  or  by  reference  to  the 
pleadings,  depositions,  or  other  documents,  and  must  close  with 
a  prayer  for  the  relief  desired,  so  framed  as  to  inform  the  court 
and  the  opposite  party,  if  there  be  one,  of  the  relief  demanded 
in  the  premises.  The  petition  must  be  sworn  to  by  the  peti- 
tioner. A  copy  must  be  served  on  the  Proctor  of  the  opposite 
party,  with  such  notice  of  the  time  of  presenting  the  same,  as 
is  required  by  the  rules  of  the  court 


(a)  DnnUp'*  Pne.  139.    BMI^  Prae.  117, 119. 

(i)  BMnwB*a  Aet,  4  3.   Ants,  {  399.    BeU^  Pnc.  U7.    Daolap'i  Pnc  1! 
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i  665.  In  case  a  motion  is  resorted  to,  the  facts  must  be 
brought  before  the  court  in  affidavits,  or  by  proper  reference  to 
the  pleadings,  depositions,  or  other  documents. 

Copies  of  the  affidavits  must  be  served,  with  a  notice 
containing,  like  the  prayer  of  the  petition,  an  intelligible  state* 
ment  of  the  relief  or  order  which  the  party  desires. 

The  other  party  produces,  at  the  hearing,  without  service  of 
copies  or  notice,  such  proofs  by  affidavits  or  other  documents, 
as  may  best  answer  his  purpose. 

On  these  two  sets  of  papers,  the  court  usually  disposes  of  the 
matter,  unless  in  the  exercise  of  a  sound  discrotion,  time  and 
liberty  are  given,  by  the  court,  to  the  moving  party,  to  introduce 
rebutting  'or  explanatory  proofs.  This  is  rarely  done  except 
in  cases  of  urgent  equity,  of  hiu-dship  or  of  surprise. 

Wherever  circumstances  authorize  or  require  an  ex  partB 
motion  or  petition,  as  is  sometimes  the  case,  the  coiurt  always 
requires  not  only  full  proofe  to  justify  the  order  asked  for,  but 
also  proof  of  diligence  in  eudeavoriag  to  give  notice  to  the 
other  party,  if  it  be  a  matter  of  which  he  is  entitled  to  notice. 

}  666.  In  the  English  Admiralty,  the  court,  in  most  cases, 
gives  its  directory  orders,  the  form  of  a  writ,  under  seal  of  the 
court  They  are  sometimes  called  commissions,  and  sometimes 
warrants — thus,  there  are  commissions  to  take  bail — to  appraise, 
to  sell,  &C.— -which  are  moved  for  by  the  party,  ordered  by  the 
court,  and  issued  by  the  clerk.  In  the  American  Admiralty 
Courts,  with  more  simplicity  and  directness,  the  order  of  the 
court,  made  on  motion  or  petition,  takes  the  place  of  the  com- 
mission or  warrant — a  copy  certified  by  the  clerk  being  sufficient 
evidence  of  the  direction  of  the  courL(a) 

There  is,  however,  no  legal  objection  to  the  more  ctunbtons 
and  expensive  forma  of  the  English  practice. 

f  667.  There  are  no  common  motions,  orders  and  rules,  in 
Admiralty.  The  rules  of  court  may  sometimes  authorize  or^ 
ders,  of  course,  but  they  ais  always  to  be  entered  by  the  clerk, 

(4)  Bettf' Pnc.  43, 44.    DonUp,  177. 
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as  made  in  court,  either  as  of  the  stated  term  of  the  court,  or 
as  of  a  special  court  of  that  day.  There  are  many  chamber 
orders,  mere  mandates  of  the  Judge — staying  proceedings  for  a 
provisional  purpose — extending  or  enlarging  time — directing  the 
issue  of  process — fixing  the  amount  of  bail,  &c.  These  are  made 
6x  porta  by  the  Judge,  on  affidavit  showing  the  neq^ssity-^ 
they  are  not  entered  in  the  minutes  of  the  court,  but  are  served 
on  the  opposite  party,  by  delivering  him  a  copy.  If  he  be  of 
opinion  that  the  order  has  been  granted  improvidently,  or  on 
mistaken  suggesUoa,  he  may  apply  for  a  hearing  upon  it,  on  an 
ex  parte  order  to  show  cause  why  it  should  not  be  vacated.(o) 

{ 668.  Each  court  prescribes  what  notice  shall  be  given  of 
the  various  steps  in  a  cause  to  be  brought  before  it  The 
different  systems  of  common  law  and  equity  practice,  in  the 
courts  of  the  States,  which  prevail  in  the  Courts  of  the  Uni- 
ted States,  in  common  law  and  equity  causes,  have  caused, 
m  some  proceedings,  diversity,  where  it  ought  not  to  ex- 
ist In  the  New  York  districts,  no  causes  are  pat  upon  the 
docket  or  calendar,  at  any  term  of  the  court,  except  such  as 
the  parties  shall  notify  the  clerk  to  put  upon  the  docket,  and 
shall  also  notify  the  opposite  party  that  they  are  to  be  so  put 
on.  In  other  districts,  the  clerk,  from  his  own  registers,  entries, 
and  files,  makes  up  a  docket  or  list  of  all  the  causes  at  issue, 
and  no  notices  are  given,  by  or  to  any  one,  on  the  subject  Each 
party  is  expected  to  attend  court,  and  when  his  causes  are 
called,  either  bring  them  on  for  trial,  or,  by  the  order  of  the 
court,  or  the  consent  of  his  adversary,  have  them  continued  ; 
or  if  his  adversary  be  not  present,  have  them  dismissed  or  de- 
cided by  default  This  latter  practice  is  the  proper  Admiralty 
practice.  It  prevails  in  the  Supreme  Court  of  the  United 
States,  and  might  well  be  prescribed  by  that  court  for  all  the 
District  and  Circuit  Courts  in  Admiralty  causes. 

All  notices  in  the  Southern  District  of  New  York,  are  notices 
of  finir  days.    In  all  matters  except  the  hearing  of  causes,  al- 
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1  the  tegular  notice  is  four  days,  the  court  will,  on  suffi- 
cient cause  shown,  order  a  shorter  uotice.(a) 

All  notices  and  other  papers  to  be  served  in  a  cause,  are  to 
be  served  on  the  proctor  instead  of  the  party,  if  a  proctor  have 
appeared  in  the  eauee. 

i  669.  Each  Diadict  Court  and  each  Circuit  Court  may,  by  ge- 
neral rules,  regulate  their  practice,  in  such  manner  as  they  shall 
deem  most  expedient  for  the  due  administration  of  justice,  ia 
suits  in  Admiralty,  in  all  cases  not  provided  for  hy  the  General 
Admiralty  Rules  of  the  Supreme  Court — and  such  rules  exist 
in  most,  if  not  all  the  districts,  both  in  the  Circuit  Courts  and 
the  District  Courts.  Those  of  both  courts,  in  the  Southern  Dis- 
trict of  New  York,  in  Admiralty  cases,  will  be  found  ia  the  Ap- 
peDdix.(fr) 


(a)  ^d.  Iha  Sntca. 

(i)  Ad.  Rnla  46.    rnoHi  Ael  of  1193,(9. 
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Adtraralti/  emd  Maritime  Crimes. 

i  570.  The  grant  in  the  Constitution,  of  judicial  power,  to  the 
gOTemmerit  of  the  United  States,  in  ail  cases  of  Admiralty  and 
maritime  jurisdiction,  is  without  limitation,  and,  of  couise,  em- 
braces criminal  aa  well  as  ciTil  cases.  It  is  under  this  gmnt 
alone,  that  the  federal  goremment  have  the  right  to  pimish  a 
large  class  of  offences  whose  punishment  is  provided  for,  in  the 
acts  of  Congress  in  relation  to  crimes  and  offences  on  the  high 
seas.  In  these  acts,  the  various  offences  are  not  classed  or  de- 
scribed as  Admiralty  cases,  but  they  are  indiscriminately  ar- 
ranged with  other  descriptions  of  crimes  subject  to  the  federal 
jurisdiction.  They  will  be  found  in  the  crimes  acts  of  1790,  of 
1804,  of  1820,  of  1825,  and  of  1835,  in  various  sections,  providing 
for  the  punishment  of  crimes  and  ofTences  committed  "  on  the 
high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  harbor,  creek, 
basin  or  bay,  or  in  any  other  waters  within  the  Admiralty  and 
maritime  jurisdiction  of  the  United  States."  The  power  of  the 
federal  government  to  punish  these  offences,  is  derived  from  the 
Admiralty  and  maritime  grant  in  the  Constitution ;  and  of  all  of 
them  which  are  not  capital,  the  District  Court  has  jurisdiction. 
If  committed  within  any  district,  the  trial  must  be  in  that  dis- 
trict ;  and  if  upon  the  high  seas,  out  of  a  district,  then  in  the 
district  where  the  offender  is  apprehended,  or  into  which  he  may 
be  first  brought(a)  Those  who  contend  for  the  narrow  juris- 
diction of  the  Admiralty,  have  not  always  considered  what  would 
be  its  effect  upon  the  criminal  jurisdiction  of  the  Getieral  Gov- 
ernment 

^  671.  Under  the  general  provisions  that,  in  Admiralty  and 

(a)  Coiut.  ut  3,  }  9.  1  Stat  at  [Arge.  4  id.  115, 777.  5  id.  017.  6  Amsnd. 
to  the  Cout  U.  B. 
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maritime  cases,  the  mode  of  proceeding  should  be  accoiding 
to  the  usages  of  courts  of  Admiralty,  the  trial  of  maritime  offences 
must  hare  been  according  to  the  usage  of  Admiralty  courts,(a] 
had  not  the  Constitution  and  amendments  otherwise  provided : 

"  The  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury,  and  such  trial  shall  be  held  in  the  state  where 
the  said  crimes  shall  have  been  committed,  but  when  not  com- 
mitted within  any  state,  the  trial  shall  be  at  such  place  oi  places 
as  the  Congress  may,  by  law,  have  directed."(6) 

"No  person  shall  be  held  to  answer  for  a  capital,  or  oth- 
erwise  infamous  crime,  unless  on  pteaentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service,  in  time  of  war  or 
public  danger."(c) 

"  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  pubUc  trial  by  an  impartial  jury  of  die  state  and 
district  where  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation,  to  be  con- 
fronted with  the  witnesses  against  him,  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor,  and  to  have  the  assis- 
tance of  counsel  for  his  deknc6."(d) 

§  672.  The  practical  operation  of  these  provisions,  has  been  to 
make  the  practice  of  the  Admiralty,  in  criminal  cases,  the  same 
as  the  practice  of  the  courts  of  common  law,  in  like  cases.  The 
cases  are  none  the  less  cases  of  Admiralty  and  maritime  juris- 
diction, although,  like  criminal  cases  in  the  EngUsh  Admiralty, 
they  are  triad  before  a  jury,  and,  from  the  beginning,  conducted 
after  the  manner  of  trials  at  common  law,  in  criminal  cases. 
The  proper  effect  of  those  provisions  is  not,  however,  to  adopt, 
in  such  cases  the  practice  of  the  state  courts,  but  the  practice 
must  be  according  to  the  usage  of  Admiralty  courts,  subject  to 
the  hmitations  of  the  Constitution,  the  amendments,  and  the 
acts  of  Congress.(e] 


(a)  Act  of  M«y  8tb,  179S,  ^  S.  (6)  Conit  art.  3,  {  3. 

(c)  5th  Amendment.  (d)  Gth  Atneadmeat. 

(«)  Conk.  Treat  335. 


^d  by  Google 


316  ADKIRALTT  PRACTICE. 

}  673.  The  powers  usually  exercised  by  justices  of  the  peace 
and  other  magistrates  in  the  states,  of  issuing  warrants  for 
crimeB,  making  preliminary  examinations,  and  coDiDiitting, 
are  usually  exercised  by  the  United  States'  commissioners,  by 
virtue  of  the  act  of  August  23,  1842,  which  will  be  found  in  the 
Appendix.(o) 


{a)5  8ULMUrES,  516. 
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CHAPTER    XXXVI. 

Limitations. 

1 574.  There  is  no  fixed  rale  of  limitation  of  the  time  in  which 
Admiralty  suits  shall  be  brought,  except  in  the  cases  of  crimi- 
nal suits,  and  suits  quasi  criminal.  Statutes  of  limitation  ars 
founded  entirely  on  public  policy,  rather  than  on  sound  principle. 
Indulgence  to  a  debtor,  and  delay  in  prosecuting  him,  would 
seem  not  to  form  any  good  reason  why  the  creditor  should  lose 
his  debt  1'he  policy  of  all  nations  has,  however,  fixed  limit* 
to  that  indulgeace,  in  certain  cases — longer  in  one  nation  than 
another,  and  almost  as  various  as  the  classes  of  cases,  These  lim- 
itations have  usually  been  subject  to  exceptions,  one  of  which  ia 
in  favor  of  persons  beyond  sea,  and  all  of  which  have  their  fotm- 
dation  in  the  inconvenience  or  impracticability  of  sooner  enforc- 
ing the  demand. 

{  575.  If  the  omission  to  euact  any  statute  of  limitations  in 
civil  cases  of  Admiralty  and  maritime  jurisdiction,  sprang  from 
the  peculiar  character  of  the  cases,  and  the  pursuits  of  many  of 
those  employed  in  maritime  commerce — a  large  portion  of  their 
time  in  foreign  countries,  on  tlie  seas,  and  beyond  the  seas — 
urged  by  the  strongest  incentives  of  commercial  necessity,  as 
well  as  of  public  policy,  to  pursue  their  avocations  without  in- 
terruptions, and  without  being  the  masters  of  their  own  steps — ^it 
would  not  be  the  only  instance  in  which  the  founders  of  the 
republic,  and  the  framers  of  her  first  system  of  laws,  silently 
manifested  their  remarkable  forecast  and  practical  wisdoro.  I 
cannot  help  thinking,  that  in  such  cases,  the  matter  of  limita- 
tions is  best  left  as  it  is,  to  the  discretion  of  the  court,  who 
can  bat  judge  in  view  of  all  the  circumstances,  whether  the 
demand  be  so  stale  as  to  be  considered  neglected  and  aban- 
doned— availing  themselves  of  that  principle  of  limitation  In  (he 
administration  of  every  system  of  jurisprudence  which  is  de- 
rived out  of  the  nature  of  things,  and  which  is  admitted  in  the 
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oniTersal  maxim, — "  vigUaniihua  non  domUentibus  subveninnt 
leges."  This  is  the  constant  practice  of  courts  of  Admiralty. 
This  discretion  of  the  court  is  not  mere  caprice,  nor  will,  nor 
arbitrary  power.  It  is  the  sound  legal  discretion  of  cultirated 
reason,  in  which  the  circumstances  of  the  parties  and  of  the 
property,  and  of  the  transaction— the  wants  and  convenience  of 
commerce,  and  the  demands  of  public  policy — and,  most  espe- 
cially, the  analogies  of  the  local  laws  of  limitation,  are  fully  to 
be  considered  and  carefully  weighed.(a) 

i  67'6.  In  criminal  and  penal  cases,  and  cases  of  forfeiture, 
there  are  limitations  fixed  by  the  acts  of  Congress,  No  person 
shall  be  tried  for  treason,  or  other  capital  offence,  wilful  murder 
and  forgery  excepted,  unless  the  indictment  for  the  same  be 
found  by  a  grand  jury  within  three  years  next  after  the  com- 
mission of  the  offence  ;  nor  shall  any  person  be  prosecuted,  tried, 
or  punished  for  any  offence,  not  capital,  unless  the  indictment 
or  information  for  the  same  be  found  or  instituted  within  two 
years  frodi  the  time  of  committing  the  offence ;  tins  does  not, 
however,  extend  to  persons  feeing  from  justice.(&) 

i  677.  For  a  large  number  of  offences  against  the  revenue 
laws,  ships  and  vessels  and  other  property  are  specifically  for- 
feited, and  the  forfeiture  ia  eufoiced  by  proceedings  in  rem  in 
Admiralty.  By  the  custom  house  act  of  March  2,  1799,  i  89, 
prosecutions  for  those  forfeitures,  as  well  as  actions  against  per- 
sons for  violations  of  that  act,  are  limited  to  three  years  nextafter 
the  penalty  or  forfeiture  was  incurred ;  but  by  the  act  of  March 
26, 1804,  ^  3,  the  limitations  in  such  cases,  was  extended  to  five 
years.  The  same  period  of  limitations  applies  to  prosecutions  for 
the  slave  trade  by  the  9th  section  of  the  act  of  April  20, 
1818. 


(a)  3  GalL  477.  3  Mu.  91.  5  C.  Rob.  103.  3  Lon'n.  307, 313.  1  C.  K«b. 
laa  3I1I.935.  6id.46.  IDod.463.  8  Sbiiid.376.  1  Yo.  &  Col.  455.  B  Clirk 
&  Fin.  131.    3  Dad.  338.    Edw.  Jot.  149,    But  4  Anne,  c.  16.    3  H«g.  117,419. 

Hairud,334. 

(i)  CiioM*  Act  of  April  30, 1790,431.     3  Cnaob,  336.    IOd.397. 
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THE  ciBcnrr  courts  of  the  dnited  states. 

T%e  Jtoiadiction  and  Practice  in  Admiralty  and  Marititne 
Cases. 

i  578.  It  has  been  already  stated,  that  the  circuit  courts  have 
bo  original  civil  Admiralty  jurisdiction.  It  has  also  been  shown 
in  what  cases  and  how,  original  cases,  in  the  District  Court,  may 
be  transferred  to  the  Circuit  Court  for  original  hearing.  The 
Circuit  Court  has  also,  concurrently  with  the  District,  a  large 
criminal  jurisdiction  in  Admiralty  cases.  In  all  these  cases,  the 
practice  in  the  Circuit  Court,  is  like  that  in  the  District  Court,  in 
like  cases,  and  is  set  forth  in  the  preceding  sections  of  this  worl^ 
and  to  them  the  reader  is  referred.  The  Admiralty  rules  of  the 
Supreme  Court,  apply  to  the  Circuit  as  well  as  the  District  Court. 
The  practice  of  the  Ckcuit  Court,  in  cases  of  appeal,  however, 
should  be  stated.(a) 

{  579.  Appeals. — From  all  final  decrees  in  a  District  Court  an 
appeal,  when  the  matter  in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  or  value  of  fifty  dollars,  is  allowed  to  the  Circuit 
Court  next  to  be  bolden  in  the  District. 

The  appeal  can  be  taken  only  to  a  final  decree.  An  interior 
cutory  decree — an  incidental  decree — a  decree  in  a  matter  of 
discretion,  cannot  be  appealed  from.  The  appeal  from  the  final 
decree,  however,  brings  up  for  review  all  the  orders,  decrees,  and 
proceedings  in  the  cause.(6) 

i  680.  It  is  of  great  importance  to  the  due  administration  of 
justice,  that  causes  should  not  be  carried  up  in  fragments,  ujioq 


(■)AiiU,  K330(o3S3. 

(t)  ABt  of  Much  3, 1803.     6  Cnneb,  306.    T  la.  15X    9  VfitaL  5T6.    11  id. 
S80.    SHow.SSS. 
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successire  appeals.  It  would  occasion  very  great  delays  aod 
oppressive  expenses.  It  was  to  praveDt  snch  a  couroe,  unques- 
tionably, tbat  the  CoDgress  limited  appeals  to  final  decrees,  and 
in  (he  same  spirit,  the  courts  bare  always  held,  that  if  one  party 
appeals  and  the  other  party  does  not  also  appeal,  be  shall  be 
bound  by  the  decree  of  the  court  below,  and  also  of  the  court 
above,  and  will  not  be  permitted  (o  ask  that  the  decree  be  modi- 
fied in  his  faror,  nor  to  bring  another  appeal.  We  hence  derin 
the  (me  criterion  of  a  final  decree.  The  final  decree  is  not  that 
which  decides  upon  the  substantial  merits  of  the  action,  but  that 
which  completes  the  decretal  action  of  the  court  in  the  cause ;  and 
that  an  appeal  will  bring  up  for  review,  at  once,  all  that  the  court 
has  done  in  the  cause,  so  far  as  it  may  injuriously  affect  the 
appellants.  We  also  perceive  the  proper  functions  of  an  appeal, 
which  is  to  bring  up  for  rehearing  and  re-adjudication  the 
whole  action  of  the  court  below,  so  that  the  court  above 
may,  in  all  things,  do  what  the  court  below  should  have  done) 
or  remand  the  cause,  with  directions,  which  shall  render  anothn 
appeal  unnecessary  .(a) 

If,  therefore,  there  remain  to  be  made  any  order — for  costs — tta 
confirmation  of  a  report — for  distribution,  or  other  order,  which 
is  but  a  consequence  of  the  decree  on  the  merits,  the  appeal  can 
not  be  entered  before  such  order  is  made — that  is  the  final  decree, 
— ^Dot  till  then  is  it  in  a  state  for  execution,  without  further  ac- 
tion of  the  court  below. 

$  681.  The  matter  in  dispute  must  be  fifty  dollars,  exclusive 
of  costs,  or  an  appeal  will  not  lie.  If,  however,  the  amount  au- 
thorizes an  appeal,  the  question  of  costs  is  subject  to  review,  w 
well  as  any  other  que8tion.(&) 

When  the  libellant  appeals,  the  amount  of  the  matter  in  dis- 
pute is  the  amouut  demanded  in  the  libel.  If  there  be  no  amount 
specifically  demanded  in  the  libel,  the  party  will  be  permitted  to 
show  the  amount  by  affidavit  or  otherwise.  The  courts,  in  de- 
eding upon  the  question  of  amount,  lean  with  a  liberal  con- 


(a)3F«t318.    10  WbMt  431,  503.    11  M.  499. 
(t)  3  Bow.  SIO.    3  Pet.  307. 
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Mtuctuin  ill  favor  of  the  t^ht  of  appeal,  aod  if  the  recoreiy  can, 
by  posssibility,  be  more  thap  fifty  dollars,  aa  appeal  will  lie.(a) 

Whenever  the  rights  of  the  parties  are  separate,  although  they 
be  co-libelliats  or  co-defendants,  and  the  decree  is  distiibutirei 
as  in  cases  of  salrage,  marineis'  wages,  and  such  cases,  the  ag- 
gr^ale  amount  does  not  give  the  right  to  appeal,  but  no  party 
will  be  allowed  to  af^al  unless  the  amount  in  dispute,  so  far  aa 
he  alone  is  concersed,  exceeds  fiity  dollaTs.(A) 

When  the  defendant  or  claimant  appeals,  the  amount  decreed 
agaiiut  him  is  the  matter  in  dispute. 

Whenever  one  party  appeals  the  other  party  may  appeal,  so 
as  to  bring  up  for  review  the  whole  decree.  But  either  party 
may  appeal  from  the  whole  or  from  any  part  of  the  decree. 

i  682.  The  appeal  from  the  District  Court  must  he  made  to 
the  Circuit  Court  nest  to  be  holden  in  the  District  The  time 
limited  for  an  appeal  is,  therefore,  very  brief.  All  appeals  from 
the  District  Court  to  the  Circuit  Court  must  he  made  while  the 
court  is  sitting,  or  within  such  other  period  as  shall  be  desig- 
nated by  the  District  Court,  by  its  general  rules,  or  by  an  order 
specially  made  in  tbe  particular  suit  If  an  appeal  be  not  so 
made  the  decree  may  be  ezecuted.(c) 

i  683i  An  appeal  should  be  made  in  writing,  and  filed  in  the 
District  Court.  No  particular  form  of  words  is  necessary  to  con- 
stitute an  appeal.  It  will  be  held  sufficient  if  it  show  clearly^ 
that  the  party  appeals  from  tbe  decree. 

In  the  Sontbem  District  of  New  York  the  matter  of  appeals 
has  assumed  more  regularity  and  form  than  in  some  of  the  other 
districts,  and  the  practice  there  has  been  found  conducive  to  a 
full  rehearing  of  the  cause,  with  the  greatest  economy  of  tim^ 
labor  and  expense.  The  practice  in  that  District,  therefore,  will 
be  Alone  stated.  In  any  District  where  the  practice  is  diflerent, 
a  recurrence  to  the  roles  of  the  courts  there,  will  show  in  what 
respects  this  practice  is  to  be  modified  or  departed  from. 


(«)4Dd.S(L     4 Cimiwb, SIS.     5iiL13.    7  id.  976.    SFMMi,33.    7id.453. 
Oilp.  37. 

(i  8  Pelwi,  4.    6  id.  143, 
(c)  Ad.  Bole  SS.    3HM.443. 
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-  The  convenience  of  parties  has  been  uiually  foondto  raquim 
HM  a  few  days  time  should  be  Klloved,  as  a  matter  of  eourao, 
in  which  the  party  may  eonsider  whether  he  will  appeal.  In 
England  fifteen  days  are  allowed.  In  the  civil  law  practice,  tM 
time  was  ten  days.  By  the  rules  of  the  District  Coart,  ten  days 
are  allowed  from  the  time  when  the  decree  is  in  a  condition  t« 
he  executed  without  further  proceedings  in  that  cotnrt.(a) 

{  5S4.  So  far  as  the  District  Court  is  concerned,  a  brief  notice 
in  writing  to  the  clerk  of  the  court,  and  to  the  opposite  proctor, 
ia  a  sufficient  notice  of  the  appeal,  to  operate  as  a  stay  of  pro- 
ceedings till  security  may  be  put  in. 

This  notice  is  as  foUowt : 

"'DISTRICT  COORT  OF  THB  DKITED  8TATB8  FOR  THE  SOUTH- 
ERN  DISTRICT  OF  MEW  YORK. 


C.  D. 


"Sir  :— The  defendant  intends  (o  ap- 
peal from  the  final  decree  of  the  court  in  this  cause. 
"  Dated  Oct.  1, 1848. 

"R  T.,  Proctor  for  Deft. 
/     "ToJ.W.M.,  Esq.,  Clerk." 

This  notice  served  on  ihe  clerk  and  the  opposite  proctw,  will 
•lay  the  execution  of  the  decree,  till  the  expiration  of  the  tinM  to 
put  in  the  necessary  security  on  the  appeal,  which  is  required 
by  the  rules  of  the  District  Court 

i  585.  Whenever  an  appeal  is  entered  the  appellant  must  give 
security  for  damages  and  costs  within  ten  days  after  the  appeal 
ia  entered,  and  if  security  is  not  given  within  that  time,  the  de- 
cree may  be  executed  as  if  there  had  been  no  appeal,  unless  the 
court  allow  further  lime.  The  appellant  must  give  four  days 
notice  to  the  adverse  party,  or  proctor  if  he  have  one,  o(  the  time 
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lud  pbtcit  of  gifing  the  stipuUdon,  and  of  tbe  persoos  prop— oA 
M  sumticii,  with  their  ftdditioai  uid  description.  Tbe  si^retief 
miurt  ifaMi  justify,  and  submit  to  sn  exftmioatioD  as  to  their  8uf> 
ficinDcy.  They  must  stipulate  in  double  the  decree  for  damage* 
or  debt  and  costs,  when  the  defendant  appeals,  and  in  such  sum 
•»  nay  be  fixed  by  the  court,  if  the  appeal  be  by  the  libellant(a) 
The  rules  of  tbe  Circuit  Court  require  that  there  should  be  aa 
appeal  in  writing,  more  formal  than  the  notice  of  appeal  which 
has  been  mentlooed,  and  that  it  should  be  returned  with  the 
other  documents,  as  an  important  paper  in  the  court  above.  It 
should  hriefiy  state  the  allegatiom  and  prayer  of  the  parlies  in 
the  proceedings  in  the  District  Court,  and  the  decree,  with  th9 
time  of  rendering  the  B8me.(&) 

}  686.  It  is  the  well  settled  practice  of  the  Admiralty,  that  in 
the  appellate  court,  the  parties  are  permitted  to  allege  what  was 
not  alleged,  and  to  prove  what  was  not  proved,  in  the  court 
below.  This,  however,  must  be  taken  with  the  limitation  that 
new  causes  of  action  cannot  thus  be  introduced  in  the  appellate 
court,  otherwise  an  appeal  might  be  made  the  means  of  giving 
original  jurisdiction  to  an  appellate  court  (c) 

The  «aect  of  this  practice  has  been  (o  present  appeals  in  three 


1.  Appeals  for  a  mere  review  of  the  action  ©fthe  court  below 
in  which,  on  the  same  pleadings  and  the  same  prooCs,  the  cause 
is  to  be  re-ai^ued  in  the  court  above. 

2.  Appeals  in  which,  on  the  same  pleadings  or  allegations, 
the  cause  is  to  be  re-tried,  on  the  testimony  in  the  court  below, 
and  other  testimony,  introduced  for  the  first  time  in  the  court 
above. 

3.  Appeals  in  which  the  whole  proceeding  is  re^Mnstmcted, 
new  pleadings  or  allegations  are  put  in,  and  the  cause  proceeds 
in  all  respects  as  though  it  had  never  been  heard  in  tbe  court 
below. 

§  587.  It  is  obvious,  that  the  course  of  proceedings  in  tbe  court 

(■)  Vid.  Uia  form  of  lb*  ■Upalallon  is  tli*  AppMdU. 

(A)  Cira.  Coart  Bal*.  IIS. 

(f)  AnU,  i  483.    ClMke  Fni.  Itt.  M  Hril  U  IIQ. 
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abora,  u  well  on  the  part  of  the  court  as  of  the  partiM,  imut 
vary  materially,  ae  the  appeal  shall  be  of  one  or  the  oth«  of 
those  classes.  Appeals  are  usually  of  the  first  or  second  class. 
Those  of  the  third  class  are  very  rarely,  if  ever,  necessary  or 
ei^iedient. 

The  appellant  must,  therefore,  in  his  appeal,  state  what  conrsa 
he  intends  to  pursue  in  this  behalf  in  the  court  above,  and 
he  shall  be  concluded  by  the  appeal. 

This  appeal  must  be  signed  by  the  party  or  his  proctor,  and 
ffled  in  the  District  Court,  within  the  time  limited  for  appealing', 
and  with  it  must  be  filed  an  affidavit  of  service  of  a  copy  of  it 
OD  the  proctor  of  the  appellees  in  the  court  below.(a) 

Nothing  further  is  necessary  to  be  done  to  complete  the  appeal. 
No  answer  need  be  made  to  the  appeal,  or  issue  taken  upon  it, 
and  no  process  or  order  is  necessary  to  bring  the  appellees  into 
the  Circuit  Court.  The  appellant  must,  however,  proceed  to 
have  the  necessary  documents  transcribed  without  delay,  and 
within  twenty  days,  and  by  the  first  day  of  the  term  of  the  Cir- 
cuit Court  next  after  the  appeal,  unless  a  longer  time  is  allowed 
by  the  judge.(4) 

S  588.  Within  four  days  after  the  documents  are  completed 
by  the  clerk  of  the  District  Court,  the  appellant  must  cause 
them  to  be  filed  ia  the  Circuit  Court,  which  is  then  deemed  to 
be  possessed  of  the  cause.  If  the  appellant  do  not  have  the 
documents  thus  returned,  the  appeal  is  not  received,  and  is 
deemed  deserted,  which  may  be  certified  to  the  court  below, 
and  thereupon  that  court  may  proceed  to  execute  its  decree.(c) 

After  the  Circuit  Court  is  possessed  of  the  cause,  by  the  re- 
teceipt  of  the  return  from  the  District  Court,  the  cause  is  no 
longer  in  the  District  Court  That  court  can  not  make  any  or- 
der whatever  in  relation  to  it.{d) 

If  on  the  appeal  it  shall  not  be  intended  to  niiake  new  allega- 
tions, nor  to  pray  different  relief,  not  to  seek  a  new  decision 


(a)  Cijr«.Rnl«  119,  130.    Tid,  the  form  of  ftn  appeal  in  tha  App«Ddii. 

(fr}Ciro.  Rnla,  IIP,  134,  1ST. 

(e)  Cite.  HuIf  194, 135. 

(il)  Onp.  40.    I  QkL  S03.     WlwM.  \U. 
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^  the  Acta,  then  the  pteadings,  evidence,  and  deoree,  vlQi  the 
stipuUtioos  aod  the  clerk's  account  of  the  funds  in  court,  ^>d  the 
aifieal,  must  be  certified  to  the  circuit  vith  the  appeaU-and,  ia 
all  casea,  the  statement  of  facts  agreed  upon  by  the  parties,  or 
settled  by  the  District  Judge,  and  on  file,  according  to  the 
practice  of  that  court,  may  be  certified  in  place  of  the  evidence 
at  large. 

If  it  be  intended  to  seek  only  a  new  decisum  o{  the  facto, 
then  the  pleadings,  with  the  stipulations  and  the  clerk's  account 
of  the  funds  in  court,  and  the  exhibits  and  depositions,  and  the 
appeal,  are  alone  to  be  certified. 

If  it  is  intended  to  put  in  new  pleadings  and  seek  new  re- 
lief, then  the  return  will  contain  only  the  appeal,  copies  of  the 
process  and  return,  the  clerk's  account,  and  the  depositions, 
exhibits,  and  stipulations  in  (he  cause.(a) 

The  return  or  record  sent  from  the  court  below  to  the  Appel- 
late Court,  is  called  Apostles,  from  the  Greek  wiM'fUjn  to  send 
away.  (6) 

^  589.  By  an  appeal  from  the  District  Court  to  the  Circuit 
Court,  the  Circuit  Court  becomes  possessed  of  the  cause,  which 
is  no  longer  in  the  District  Court.  The  Circuit  Court  alone  can 
make  orders  in  it,  and  executes  its  own  judgment  without  any 
interrentioQ  of  the  District  Court ;  and,  on  the  other  hand,  if  %  ■ 
further  appeal  be  had,  to  the  Supreme  Court,  that  court  docs 
not  execute  ils  own  judgments,  but  sends  a  special  mandate  to 
the  Circuit  Court,  to  award  execution  thereon.  The  regular 
order  of  proceedings,  therefore,  requires  that  the  property  should 
follow  the  cause  into  the  Circuit  Court,  not  only  with  a  view  to 
its  own  action,  but  also  that  of  the  Supreme  Court.{c) 

If,  therefore,  there  be  a  vessel  or  other  property  in  custody  of 
the  Marshal,  he  should,  by  a  proper  order,  be  directed  to  hold 
it,  subject  to  the  order  of  the  Circuit  Court  instead  of  the  Dis- 
trict Court.  If  there  be  funds  in  the  District  Court,  they  must 
be  transferred  to  the  Circuit  Court,  and  deposited  subject  to  its 
order — and  the  original  stipulations,  taken  in  the  District  Court, 

(a)  Cint.  BaU  131,  133,  103.    Vld.  tha  Forn»  in  the  A^tndii. 

(5)  Conntt  tna.  193.    3  Bmr.  Qt.  Ad.  4Se. 

{e)  6  Wb«aL  194,  ud  cues  then  cited.    6  Cosd.  SS. 
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mutt  be  sent  np  to  the  Circuit  Court-  In  no  ot^er  matitier  call 
the  cause  be  entirely  in  the  Circuit  Court,  and  that  court  havb 
the  power  to  make  a  full  decree,  and  execute  its  own  decree. 
For  in  the  District  Court,  as  well  as  in  the  Circuit  Court,  all 
parties  and  stipulators  are  bound  by  the  decree  in  the  cause, 
and  it  operates  directly  upon  the  persons  and  property.  The 
Circuit  Court  will,  if  necessary,  by  mandamus,  compel  the  dis- 
trict clerk  to  make  the  necessary  return.(a) 

Aa  soon  after  fitial  decree  aa  you  have  determined  to  ap- 
peal, and  within  the  term  allowed,  give  rtotice  of  appetH 
to  the  Clerk  of  the  District  and  the  opposite  Proctor. 
Oive  the  necessary  stipulations.  Prepare,  with  care, 
the  formal  appeal.  Serve  copy  on  ojiposite  Proctor, 
and  file  the  original  Jn  the  District  Clerics  office,  with 
afidavit  uf  service. 
Order  the  necessary  transcripts  and  return  to  be  made  to 

the  Circuit  Court. 
See  that  they  are  actually  returned  arut  filed  in  the  CireuU 

Court  in  due  time. 
See  that  the  property,  mongy,  and  stipulation,  are  also 
transferred  to  the  Circuit  Court. 

i  590.  The  enrolled  decree  remains  in  the  District  Court  as 
the  decree  of  that  court,  and,  till  reversed,  it  is  binding  upon  all 
the  parties,  as  an  adjudication  of  the  right.  It  is  suspended  or 
stayed  in  operation  during  the  pending  of  the  appeal. 

It  is  properly  said,  in  regard  to  Admiralty  cases,  that  an  ap- 
peal suspends  the  sentence  below,  altogether,  and  the  language 
of  some  of  the  cases  has  been  thought  to  justify  the  opinion, 
that  an  appeal  entirely  destroys  the  effect,  if  not  the  operative 
existence,  of  the  decree  appealed  from.  The  extent  of  the  prin- 
ciple, however,  seems  to  be  that,  notwithstanding  the  decree 
below,  the  cause  is  to  be  heard  and  decided  in  the  Appellate 
Court,  according  to  the  law,  as  it  exists  at  the  time  of  the  hear- 
ing, in  the  Appellate  Court,  In  the  same  manner  as  if  no  sen- 
tence had  been  pronounced.  In  other  words,  the  question  is 
not  in  the  court  above,  whether  the  court  below  erred,  but  whe- 


ts) Cat.  BuU.  199.    Tid.  tb*  Fpnn  in  the  Appendix. 
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thw,  by  Uie  existing  law,  the  decAe  oi^ht  to  aituid  oi  be  nto- 
<lified  or  reTersed.(a) 

{  691.  The  appeal  itaelf  auspencla  the  sentence  IkIow,  and 
prerents  its  execution — but  should  the  District  Court  proceed 
after  an  appeal,  the  Circuit  (>ourt  will,  on  notice  and  hearing 
the  parties,  issue  an  inhibition  to  the  District  Coiirt.(6} 

Should  any  District  Court  entertain  jurisdiction  of  any  cause 
of  Admiralty  and  Maritime  jurisdiction,  of  which  it  bad  pro* 
peily  no  jurisdiction,  the  defendant  is  not  compelled  to  take  the 
slow  and  expensive  process  of  an  appeal  to  arrest  the  jurisdic- 
tion, but  the  Supreme  Court  of  the  United  States  has  power  to 
issue  a  prohibition.(6) 

{  S92.  The  appeal  being  perfected,  and  the  proper  documents 
returned  to  the  Circuit  Court,  the  proctor  of  the  appellant  should 
notify  the  proctor  of  the  appellee,  that  the  same  are  so  returned. 
The  proctor  for  the  appellee  must  then  entor  his  appearance  In 
&e  C^ait  Cotut  without  delay,  and  within  the  first  two  days 
hi  the  term  next  after  he  is  notified  that  the  return  is  filed ;  if 
not,  the  case  may  be  brought  on  by  the  appellant 

The  entry  of  appearance  is  by  a  written  notice  to  the  clerk  of 
the  Circuit  Court,  that  the  proctor  appears  for  the  appellee,  and 
requests  that  his  appearance  be  entered. (b) 

(  693.  ff  the  appeal  is  of  that  kind  that  requires  new  pleadings, 
the  Ubetlant  files  a  new  libel  in  the  Circuit  Court,  within  the 
time  limited  by  the  court,  and  the  adrerae  party  answers  in  the 
same  manner,  or  his  da&ult  may  be  taken,  and  the  cause  pto- 
ceeds  like  an  original  cause  in  the  District  Court.  The  writtm 
depositions  and  answers  to  interrogatories,  and  other  written 
testimony  from  the  District  Court,  may  be  used  in  the  Chcuit 
Cotirt(c) 

i  694.  In  the  Ciicnit  Court  the  cause  proceeds  like  a  new  trial 
of  an  niginal  cause.  In  that  court,  as  in  the  District  Cotui, 
both  parties  are  actors,  and  may  give  notice  of  hearing,  and 

(fl)9Craiich,98l.     S  Pit.  57.    CddIc.  TrMt  3d.  ed.  157. 
-<»)tI>dl>i,B4.    Cira.  lUte  1S9,  ISa   Jad.  Act  »/ 1769,  $  1&    Tld.tli«F«fW 
in  llw  Arpvvdlz. 
<c)  ClTO.  Knte  13S,  l31, 133. 
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briDg  on  the  cause.  And  the  libellant  opens  and  doses  thd 
Cause  in  the  same  manner  as  in  the  court  below.  It  ia,  ia  truth, 
a  new  trial.  What  has  been  said  in  relation  to  decrees  of  the 
District  Court,  applies  with  equal  force  to  decrees  of  the  Circuit 
Court ;  and  the  same  stay  of  execution  for  ten  days,  In  appeal- 
able cases,  is  provided  by  the  general  rules  of  the  court.(a} 

5  595.  By  the  strict  Admiralty  practice,  the  clerk  of  the  court 
takes  down  in  writing  the  testimony  of  the  witnesses,  that  the 
same  may  be  returned  in  case  of  appeal.  The  practice  has  been 
found  to  be  productive  of  great  delay  and  expense,  and  it  has 
become  the  practice  in  the  Southern  District  of  Nuw  York,  to 
substitute  the  notes  of  the  judge,  instead  of  those  of  the  clerk; 
and  to  excuse  the  clerk  from  taking  the  testimony.  He  accord- 
ingly never  takes  down  the  testimony  in  that  district.  The 
notes  of  the  District  Judge  are  returned  precisely  as  he  takes 
them,  and  are  read  in  evidence,  and  each  party  introduces  such 
other  and  further  proof,  by  the  same  or  other  witnesses,  aa  may 
be  in  his  power.  The  practice  would  be  more  perfect  if,  in  cases 
when  an  appeal  is  taken,  the  whole  testimony  taken  below  could 
be  settled  by  the  proctot  of  the  appellant  serving  on  the  proctor 
of  the  appellee  his  statement  of  the  testimony— the  proctor  of 
the  appellee  proposing  amendments,  if  necessary,  and  the  judge 
settling  it — the  same,  when  settled,  to  be  filed  in  the  District 
Court  and  returned  to  the  Circuit  as  the  testimony  in  the  cause. 
Such  is  the  practice  in  the  Circuit  Court  as  to  the  testimony 
there.  It  can  hardly  be  doubted  that  the  practice  should  be 
made  uniform  by  the  Supreme  Court.(6) 

i  696.  If  there  be  any  reason  why  the  decree  of  the  District 
Court  should  be  carried  into  effect  subject  to  the  ultimate  deci- 
sion on  appeal,  the  Circuit  Court  will,  on  the  proper  application, 
at  any  time  after  the  cause  is  in  court,  on  notice,  order  the  de- 
cree to  be  carried  into  effect  on  such  terms  and  conditions  as 
may  be  just.  If  the  security  of  the  party  is  likely  to  be  greatly 
impaired  by  any  delay,  the  court  will  sometimes  order  the  de- 
cree to  be  executed  imless  further  security  is  put  in.(c) 


(«)Atfe,46eO.  Oie.  Sole  133, 134. 


(c)  Id  133. 
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i  597.  In  cases  where  an  appeal  lies  from  the  decree  of  the 
Circuit  Court,  the  final  decree  will  not  be  executed  till  ten  days 
have  elapsed  from  the  pronouncing  or  filing  of  the  decision  of 
the  court ;  and  if  the  appellant  desires  a  stay  of  proceedings,  he 
must  proceed  to  file  his  appeal  within  the  ten  days.(a) 

As  soon  as  the  appeal  is  made  from  the  decree  of  the  Cir- 
cuit Court,  the  appellant  must,  within  four  days,  or  such  fur- 
ther time,  as  the  court  may  allow,  make  and  serve  on  the  ad- 
verse party  a  statement  of  the  testimony  on  the  trial,  except  such 
testimony  as  was  in  writing,  which  must  be  properly  referred 
lo.  The  other  party,  within  four  days,  must  propose  amend- 
ments, or  the  statement  will  be  considered  as  acquiesed  in.  And 
the  statement,  if  not  acquiesced  in,  and  the  amendments,  must 
be  submitted,  by  the  appellant's  proctor,  lo  the  judge  who 
heard  the  cause,  within  four  days,  for  settlement,  and,  when 
settled,  they  are  engrossed  by  the  clerk,  and,  with  the  written 
evidence,  are  deemed  the  proofs  on  which  the  decree  was  made. 
The  statement,  so  settled,  operates  as  a  stay  of  further  proceed- 
ings in  the  Circuit  Court.(i) 

As  an  appeal  may  be  taken  at  any  time  within  five  years, 
there  would  be  an  evident  propriety  in  requiring  the  statement 
of  the  testimony  to  be  settled  in  all  appealable  cases,  and  filed  in 
the  cause  immediately  after  the  decree,  while  the  facts  are 
recent. 

i  598.  Afiet  the  cause  has  been  heard  and  decided  in  the  Su- 
preme Court,  on  appeal,  that  court  issues  its  remittitur  and  man- 
date to  the  Circuit  Court,  directing  the  decree  to  be  entered  and 
executed  there.  The  Circuit  Court  adopts  and  enters  the  pro- 
per decree,  and  it  is  then  treated  and  executed  as  an  original 
decree  of  that  court. 

What  has  been  said  on  the  subject  of  executing  the  decree  of 
the  District  Court  has  equal  application  to  the  Circuit  Court ; 
the  forms  of  execution  are  also  the  same,  mutatis  mutan- 
dis {c) 

(•)  Circ  BdI«,  134.    Infhi.  f  603.  (6)  Giro  Rola,  135.   Infra,  i  GOS. 

(c)  Aula,  4  555,  el  *tq.    Vid.  the  formi  in  lb«  Appendix. 
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THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

//*  Jurisdiction  and  Practice  in  Admiralty  and  Maritime 

Cases. 

\  599.  The  original  jurisdiction  of  the  Suprenie  Court  in  Ad- 
miralty and  Maritime  cases  is  coniined  to  cases  which  will 
rarely,  if  ever,  arise.  It  is  believed  that  no  such  case  has 
hitherto  been  brought  before  that  court,  and  they  are  quite  as 
little  likely  to  arise  hereafter.  Whenever  such  cases  arise,  the 
same  practice  will  be  required  in  that  court  as  exists  in  the 
Circuit  and  the  District  Courts  in  such  cases,  except  where  the 
practice  Is  otherwise  regulated  by  the  Supreme  Cuurt  in  its 
rule8.(o) 

§  600.  Fiom  all  final  judgments  or  decrees  rendered  in  a  Cir- 
cuit Court,  or  in  a  District  Court,  acting  as  a  Circuit  Court,  in 
any  cases  of  Admiralty  and  Maritime  jurisdiction,  and  of  prize 
or  no  piize,  an  appeal,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  or  value  of  two  thousand  dollars,  is 
allowed  to  the  Supreme  Court.(i) 

What  has  been  already  said  in  relation  to  the  amount  in  dis- 
pute, and  the  character  and  criterion  of  the  final  decree,  applies 
equally  to  cases  in  the  Supreme  Court,  and  will  not  be  here 
repeated,(c) 

S  601.  After  the  final  decisiou  of  the  Circuit  Court  is  made, 
and  the  final  decree  entered,  an  appeal  may  be  taken  at  any 
time  within  five  years,  but  if  the  party  against  whom  the  de- 
cree is  made,  desires  a  stay  of  proceedings  on  the  decree,  he 
must  appeal  within  the  time  allowed  by  the  rules  of  the  court, 


(a)  Ante,  f)  334. 

(t)  Act  of  Mareb  3,  IBai.    9  Slil.  at  Urge,  S«4. 

(c)  Ante.  4  581-    Sup.  Conn,  Kule  13. 
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or  furflier  dine  granted  by  the  court,  and  lodge  a  copy  of  hia 
appeal  in  the  clerk's  office  for  the  opposite  party.  Thfl  first 
step  is  the  Appeal — ^e  second,  the  Security — the  third,  the  Ci- 
tation— the  fourth,  the  Return— the  fifth,  the  Bond  for  coata^d) 

^  602.  The  Appeal. — The  appeal  is  entitled  in  the  cause  ia 
the  Circuit  Court,  and  signed  by  the  appellant  or  hia  proctor. 
It  should  briefly  recite  the  proceedings  in  the  Circuit  Court,  and 
be  filed  with  the  clerk  of  the  Circuit  Court — a  copy  is  also  to  he 
lodged  there  for  the  opposite  party,  within  ten  days,  Sundays 
excepted,  afier  the  passing  the  decree  complained  of,  if  the  ap- 
peal is -to  operate  as  a  stay  of  execution.  No  allowance  of  the 
appeal  is  necessary  (6) 

i  603.  The  Secttrity. — The  Judge,  before  signing  a  citation, 
must  take  good  and  sufficient  security  that  the  appellee  shall 
prosecute  his  appeal  to  effect  and  answer  all  damages  and  costs, 
if  be  fails  to  make  his  plea  good.  If  no  stay  of  proceedings  is 
required,  the  security  is  in  such  amount  as  in  the  opinion  of 
the  Judge  shall  be  sufficient  to  answer  all  such  costs,  as  upon 
affirmance  of  the  decree,  shall  be  decreed  to  the  appellee.(e) 

If  the  appeal  is  to  stay  execution,  the  security  must  be  is  a 
sufficient  sum  to  secure  the  amount  of  debt,  damages,  and 
costs  which  may  be  co7ered  by  the  decree  of  the  appellate 
conrt(<j) 

It  is  the  duty  of  the  Judge  to  be  satisfied  that  the  security  is 
good  and  sufficient,  and  to  show  that  by  his  approval,  endorsed 
on  the  bond.  The  security  is  usually  taken  in  the  form  of  a 
penal  bond,  and  the  penalty  should  be,  at  least,  double  the 
amount  recovered  in  the  court  below,  including  costs  and  da< 
inage8(«) 

The  bond  is  filed  in  the  Circuit  Court,  and  remains  there — 
because  the  Supreme  Court  does  not  execute  its  own  decree, 


(a)  10  WbMl.  306.    Vid.  Iba  Fornu  la  the  Appendix. 
(A)JudAet>f  1789,  423.    Ante,  {  597. 

(c)  Act  of  ISlth  Dm.  1T94,  i  93.     ' 

(d)  9  Wheal.  553. 

(I)  Vid.  Ik»  Farm  in  Um  Appeudu. 
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bat  remands  the  cause  to  the  Circuit  Court  to  execute  the  de- 
cree.fo) 

If  the  appeal  be  taken  within  five  years,  the  security  re- 
quired by  law  may  be  given  after  the  expiration  of  that  pe- 
riod.(i) 

^  604.  Citation. — There  must  be  a  citation  to  the  opposite 
party,  signed  by  a  Judge  of  the  Circuit  Court  which  rendered 
the  decree,  or  a  Judge  of  the  Supreme  Court,  giving  the  oppo- 
site party  at  least  thirty  days  notice.  The  effect  of  the  notice 
is  to  prevent  the  cause  being  heard  before  thirty  days  after  the 
party  is  notified,  unless  the  appellee  appear.(c) 

The  citation  must  be  signed  by  the  Judge,  and  served  perso- 
nally by  a  copy.  The  original  citation  must  be  filed  in  the 
clerk's  office,  to  be  returned  with  the  record. (ct) 

i  605.  TTie  Return. — The  return  must  contain  every  thing 
necessary  to  place  the  whole  cause  before  the  Supreme  Court, 
in  a  manner  to  be  fully  heard.  No  cause  will  be  heard  until  a 
complete  record  is  filed,  containing,  in  itself,  without  reference 
aliunde,  all  the  papers,  exhibits,  depositions,  statement  of  the 
testimony  as  settled,  and  other  proceedings, — as  well  those 
carried  into  the  Circuit  Court  from  the  District  Court,  as  those 
originating  in  the  circuit — including  the  appeal  and  citation,  with 
proof  of  the  service  of  them ;  and  this  record  must  contain  all  ob- 
jections to  the  testimony  taken  below,  as  no  objection  is  allowed 
to  be  taken  to  the  admissibility  of  any  deposition,  deed,  grant,  oi 
other  exhibit  found  in  the  record,  unless  the  objection  was  taken 
in  the  court  below,  and  entered  on  the  record,  and  the  same  will 
otherwise  be  deemed  to  have  been  admitted  by  consent.(e} 

}  606.  The  Bond  for  Costs.— On  filing  the  return  in  the  Su- 
preme Court,  the  appellant  must  give  to  the  clerk  a  bond,  with 


(a)  ADte,  i  59S. 

(i)  10  Wheat.  306. 

(e)  Vid.  ths  Form  id  tbn  Appendix.    1  ' 

(d)  5  Cnncb,  21,331,339. 

(()  Sup.  Court  Rule  33.    Ante,  {  597. 
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competent  security,  to  respond  to  costs,  in  the  penalty  of  two 
hundred  dollats,  or  deposile  that  amount  in  bank,  subject  to  his 
draft.  This  provision  is  very  strictly  enforced,  and  the  cause 
will  not  be  docketed  before  the  security  is  given,  and  must  take 
its  place  on  the  docket  as  of  that  date.  This  security  is  neces- 
sary, because  the  proctors  and  parties  are  usually  remote  from 
the  seat  of  OoTemment  where  the  clerk's  office  is  kept,  and  the 
clerk  incurs  considerable  expenses,  beyond  his  fees,  in  preparing 
tile  papers.  It  is  his  duty  to  have  the  record  printed,  and  he 
delivers  the  copies  to  the  parties  and  the  court.(a) 

5  607.  Each  party  should  enter  his  appearance  in  person  or 
by  proctor,  immediately  after  the  return  of  the  appeal.  If  an 
appearance  be  not  entered  on  the  record  for  either  party,  on  oi 
before  the  second  day  of  the  term  next  after  that  in  which  the 
case  is  docketed,  it  will  be  dismissed  at  the  costs  of  the  appet- 
lant(i) 

The  following  is  a  notice  to  the  clerk  to  enter  an  appear- 
pearance : 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Isaac  Newton,  claimant  of  the  1 
Steamboat  New  Jersey, 

Appellant.       I 
va.  I 

John  H.  Stehbins, 

Appellee.       J 

Sir— You  will  please  to  enter  my  appearance  for  the  appellee 
in  this  cause. 

December  3, 1849. 

E.  C.  Benedict, 

Proctor  for  Appellee. 
To  Wm.  T.  Carroll,  Esq.,  CUrk. 

i  608.  If  the  decree  appealed  from  was  rendered  thirty  days 
before  the  t^rm  to  which  the  appeal  is  returnable,  the  appellant 


(a)  Sup.  Court  Rale  37.    7  How.  784.    10  Pet 
(fr)  Sap.  Coait  Rata  54. 
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must  file  the  record  with  the  clerk  of  the  court  at  Washington, 
and  docket  the  cause  within  the  first  six  days  oi  the  term.  If 
he  do  not,  the  appellee  may  do  so,  and  hare  the  cause  stand  for 
argument,  or  he  may  have  the  appeal  dismissed.  After  the  six 
days,  the  a))pellaat  cannot  docket  the  cause,  except  upon  the 
terms  that  the  cause  shall  stand  for  argument  during  the  term, 
or  be  continued  at  the  option  of  the  appellee.  After  it  has  been 
once  dismissed,  the  appellant  cannot  docket  it,  unless  hy  con- 
sent, or  by  the  order  of  the  court.  And  if  it  be  not  docketed 
until  thirty  days,  from  the  commencement  of  the  term,  it  must 
be  continued  to  the  next  term.(a) 

i  609,  The  most  liberal  principles  prevail  in  reference  to 
amendments,  but  a  party  will  not  be  allowed,  by  amendment, 
to  introduce  a  new  subject  of  controversy — nor  will  a  new  claim 
be  allowed.  If  Justice  requires  that  a  new  claim  be  put  in,  or 
that  the  pleadings  be  reformed,  the  court  will  remand  Ihe  cause 
to  the  Circuit,  with  directions  to  permit  that  to  be  done  which 
is  necessary.(6) 

i  610.  If  pending  an  appeal,  either  parly  die,  his  legal  repre- 
sentatives may  voluntarily  come  in,  and  be  admitted  parties, 
and  the  cause  proceeds  without  interruption.  If  they  do  not 
voluntarily  come  in,  the  other  party  may  suggest  the  death  on 
the  record,  and,  on  moiion,  have  an  order,  that  unless  they  be- 
come parties  within  the  first  ten  days  of  the  ensuing  term,  the 
moving  party,  if  appellee,  may  have  the  appeal  dismissed,  or,  if 
appellant,  may  bring  oti  the  hearing.  The  order,  however,  must 
be  printed  in  a  newspaper,  at  Washington,  in  which  the  laws 
are  published,  by  authority  there,  at  least  sixty  days  before  the 
beginning  of  the  next  term  of  the  Supreme  Court.(c) 

Hearing. 
No  notice  of  hearing  from  party  to  party  is  necessary,  in  ca- 


(■]  Sup  CoDrt  Role  30,  43. 

CS)15PeL40.    4Whe«t.l.    6  Id.  380.    4Id.39.     I  Id.  298.    9Criiich,S( 
;  CraDch,  496.    Anis,  {  4B3. 

(0  Sup.  Coart  Kul«  9li.    Ante,  4  485. 
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aea  on  the  docket,  aod,  after  the  cause  has  been  docketed,  it  it 
coQtiaued  on  the  docket  till  disposed  of. 

If  there  be  any  special  motion  to  bn  made,  vhich  is  not  to  be 
put  on  the  docket,  notice  must  be  given  to  the  opposite  party, 
witli  copies  of  the  papers  to  be  used  on  the  motion.  The  no- 
tice must  be  for  a  leasonalile  time — the  situation  of  the  parties, 
and  the  nature  of  the  motion,  being  considered. 

§  6H.  If  there  be  any  irregularity  in  the  appeal — if  the  amount 
does  not  warrant  an  appeal — if  there  be  a  palpable  want  of  ju- 
risdiction, or  any  cause  why  the  cause  should  not  be  heard  on 
appeal,  it  is  the  practice  to  make  a  special  motion  to  dismiss  the 
appeal,  without  waiting  for  the  call  of  the  cause  in  its  order  on 
the  docket. 

When  an  appeal  has  been  dismissed  through  mistake,  it 
may  be  reinstated,  or  a  new  appeal  may  be  taken  within  the 
five  years.(o) 

i  612.  Motions. — The  court  does  not  hear  arguments  on  Sa- 
turday, (except  for  special  cause,)  but  that  day  is  devoted  to  the 
other  business  of  the  court,  and  on  Friday  in  each  week,  dur- 
ing the  sitting  of  the  court,  at  any  time  before  the  hearing  of  a 
cause  is  commenced,  special  motions  have  the  preference,  and 
they  should  be  made  at  that  time. 

i  613.  Argument.— On  the  second  day  in  term,  the  court  com- 
mences calling  the  cases  for  argument,  in  the  order  in  which  they 
stand  on  the  docket,  and  proceeds,  from  day  to  day,  except  Sa- 
turday, in  that  order.  Only  ten  causes  are  liable  to  be  called 
on  each  day.  If  either  of  the  parties  is  ready,  the  cause  is  heard. 
If  neither  parly  is  ready,  it  goes  fo  the  foot  of  the  docket, 
except  good  reason  to  the  contrary  be  shown  to  the  court 
No  cause  is  taken  up  out  of  its  place,  or  set  down  for  a  par- 
ticular day,  except  under  special  and  peculiar  circumstan- 
ces. Every  cause  which  has  been  twice  called  in  its  order,  and 
put  at  the  foot  of  the  docket,  if  not  again  reached,  is  continued 
to  the  next  term  of  the  court.(&) 

When  a  case  is  called  for  argument,  at  two  successive  terms, 

(a)  IS  Whekt.  1.  (,t)  Sop.  CodM  Sqla  36. 
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and,  on  the  call  at  the  second  term,  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed,  at  the  costs  of  the  appellee,  un- 
less good  cause  be  shown  for  a  further  po8tponemeDt.(a) 

The  court  will  not  hear  any  cause,  until  furnished,  by  the  pat- 
ties, with  a  printed  abstract,  containing  the  substance  of  all  the 
material  pleadings,  facts,  and  documents  on  which  they  rely,  and 
the  points  intended  to  be  made,  and  the  authorities  intended  to 
be  cited  in  support  of  them,  arranged  under  the  respective  points 
— and  no  book,  or  case  not  on  the  points,  can  be  referred  to  in 
the  argument.  Any  party  omitting  to  file  such  statement, 
will  not  be  heard,  but  the-  other  party  will  be  allowed  to  pro- 
ceed ex  parle.[b) 

Only  two  counsel  are  permitted  to  argue  for  each  party — and 
no  counsel  is  permitted  to  speak  more  than  two  hours,  with- 
out the  special  leave  of  the  court,  granted  before  the  argument 
begins.(e) 

i  614.  When  new  evidence  is  admissible,  and  depositions  are 
necessary,  the  deposilions  cannot  be  taken  de  bene  esse,  except 
by  consent.  They  must  be  taken  by  commission,  issuing  out 
of  the  Supreme  Court,  or  out  of  any  Circuit  Court,  upon  inter- 
rogatories, to  be  filed  by  the  party  applying  for  the  commission, 
on  notice  to  the  opposite  party,  to  be  served  with  a  copy  of  the 
interrogatories,  and  a  notice  to  Jile  cross  interrogatories  within 
twenty  days^d) 

If  it  should  be  necessary  to  inspect  originial  papers,  the  pre- 
siding Judge  of  the  Circuit  Court  may  order  them  sent  to  the 
Supreme  Court  for  inspection,  and  they  may  then  be  used  in 
evidence.(c) 

Oral  testimony  may  be  given  in  open  court,  whenever  it  is 
by  law  admissible. 

i  6L5.  If  the  counsel  on  either  or  both  sides  prefer  to  submit 


(s)  Sap.  Coon  Rule  35- 
(b)  Sap.  Court  Rule  39,  53. 
(e)  Sup.  Coatt  Rule  S3,  S3. 

(d)7CriDch,  92.    Ibid.  Ill  7.   3Whcat371.  8Cnnch,434.    Sup.  CduI  RalM, 
85,  27. 

(t)  Sap.  Court  Rule  36.    1  Wboal.  439. 
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a  priuted  argument,  the  court  will  receive  it.  If  a  printed  ar- 
gument is  filed,  the  case  stands  oo  the  same  fooling  as  if  there 
were  an  appearance  by  counsel.  The  written  or  printed  ai^u- 
ments  will  not  be  received,  unless  they  are  signed  by  an  attor- 
ney or  counsellor  of  the  Supreme  Court.(o) 

Cases  may  be  submitted,  on  printed  argument,  until  the  first 
Monday  in  February  in  each  term.  They  are  submitted  with- 
out regard  to  their  order  on  the  docket,  and  thus  a  preference  is 
obtained  by  submitting  a  cause  on  printed  argument,  although 
it  is  questionable  whether  a  cause  thus  submitted  is  so  effi- 
ciently discussed  as  od  an  oral  argument(6) 

i  616.  Decree. — In  cases  of  affirmance,  the  appellee  is  enti- 
tled to  costs,  unless  otherwise  ordered  by  the  court,  and  dama- 
ges, at  the  rate  of  six  per  cent  per  annum,  to  the  day  of  affirm- 
ance ;  and  if,  in  the  opinion  of  the  court,  the  appeal  is  brought 
merely  for  delay,  the  damages  are  ten  per  cent.  The  interest 
is  included  in  the  damBges.(c) 

In  cases  of  dismissal,  except  for  the  want  of  jurisdiction,  costs 
are  allowed  the  appellee.((f) 

In  cases  of  reversal,  except  for  want  of  jurisdiction,  costs 
are  allowed  the  appellant,  unless  otherwise  ordered  by  the 
court(e) 

Costs  are  never  given  against  the  United  States. 

Subject  to  those  general  limitations,  costs  and  counsel  fees  are 
in  the  discretion  of  the  court.  This  is  also  true  of  the  costs  in 
the  court  below.  The  appellate  court  does  not  ordinarily  inter- 
fere with  that  discretion.(/} 

The  court  does  not,  however,  always  simply  affirm  or  reverse 
the  decree  below,  but  often  modifies  it,  or  makes  a  new  docree, 
such  as  the  court  below  should  have  madB.(g-) 

In  all  cases  after  the  decree  is  made,  including  cases  of  dis- 


(a)Sap-CoartEtul«40,51,S3.        it)  Sap- Court  Rale  45. 
(i)  7  How.  733.  </)  3  Pet.  307.    9  How.  310. 

(e)  Bnp.  Court  Rub  17,  18,  SO,  45.  (g)  3  DaL  h. 
(rf)  Sup.  Coon  Rol*  45. 
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missal,  the  clerk  issues  a  mandate  or  other  process  to  the  court  be- 
low, informing  it  of  the  proceedings  in  the  Supreme  Court,  and 
in  the  mandate  he  inserts  the  amount  of  costs,  and  annexes  the 
bill  of  items  taxed  in  detail,  which  is  filed  in  that  court,  and 
the  decree  is  executed  there  (a) 


Sap.  Court  Sute  4S.    Ante,  f  59S. 
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RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  IN  ADMIRALTY. 

Rules  of  PraetUe  of  the  Crm^t  if  the  United  Slates  in  CavMt  <f  Adnir- 
aily  and  Marilime  Jurisdiuim  m  the  lyistanee  Side  of  the  Cou/rt,  is 
pariuaticeif  Act  (f  the  2Bd  of  Augait,  16*2,  Ch.  18S. 

RULE    I. 

Ho  mtint  proetai  BhaM  mue  from  tbo  District  Court  in  aoy  civil  cause 
of  admirelcy  aad  maritime  juriadictioti,  until  the  libel  or  libel  of  information 
■hall  be  filed  in  the  clerk's  oilice,  from  which  uuch  procen  is  to  issue.  All 
process  shall  be  served  by  the  marshal  or  by  hit  deputy,  or  where  be  tir 
they  are  interested,  by  some  discreet  and  disinterested  perwu  appointed  by 
the  court 

RULE   II. 

In  suits  in  persotutm,  the  mesne  proeeis  may  be  by  a  simple  warrant 
of  arrest  of  the  peraon  of  the  defendant  in  the  nature  of  a  eopias,  or  by  a 
warrant  of  arrest  of  the  person  of  the  defendant  with  a  clause  therein,  that 
if  he  cannot  be  found,  to  attach  his  gooda  and  chattels  to  the  amount  sued 
for,  or  if  nteh  property  cannot  be  found,  to  attach  his  credits  and  effects  to 
the  amount  sued  for  in  the  hands  of  the  garnishees  named  therein ;  or,  by 
a  sirople  monition  in  the  nature  of  a  summons  to  appear  and  answer  to  the 
suit,  as  (he  libellant  shall,  m  his  Ubel  or  information,  pray  for,  or  elecL 

RULE  HI. 
In  ail  suits  in  personam,  where  a  simple  warrant  of  arrest  issues  and  is 
executed,  the  marshal  may  take  bail  with  suSicient  sureties  from  the  party 
arrested  by  bond  or  stipulation,  upon  condition  that  he  will  appear  in  the 
suit  and  abide  by  all  orders  of  the  court,  interlocutory  or  final,  in  the  cause, 
and  pay  the  money  awarded  by  the  final  decree  rendered  therein,  in  the  court, 
to  wbidi  the  process  is  returnable,  or  in  any  appellate  court  And  upon 
•Qch  bond  or  stipulation,  summary  process  of  execution  majr  and  shall  be 
issued  against  the  principal  and  sureties  by  the  court  to  which  such  process 
is  returnable,  to  enforce  the  final  decree  so  rendered,  or  upon  appeal,  by  the 
appellate  court. 
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RULE  IV. 
In  all  suits  m  pertonam,  where  goods  and  chattels,  or  credit!  and  ef- 
fects, are  attached  under  Buch  warrant  authorizing  the  same,  the  attach- 
ment may  be  dissolved  by  order  of  the  court  to  which  the  same  warrant  ia 
returnable,  upon  the  defendant,  whose  property  is  so  attached,  giving  a 
bond  or  stipulation  with  sofficient  sureties  to  abide  by  all  orders,  interlocu- 
tory or  final,  of  the  court,  and  pay  the  amount  awarded  by  the  final  decree 
rendered  in  the  court  to  which  the  process  is  returnable,  or  in  any  appellate 
court  J  aod  upoit  micb  bond  or  stipulation,  sununary  process  of  execution 
shall  and  may  be  tsBued  against  the  principal  and  sureties  by  the  court  to 
which  such  warrant  is  returnable  to  enforce  the  final  decree  so  rendered,  or 
upon  appeal,  by  the  appellate  court 

RULE  V. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken  in  open 

court,  or  at  chambers,  or  before  any  commisnoner  of  the  court  who  is 

authorized  by  the  court  to  take  affidavits  and  bail,  and  depositions  in  cases 

pending  before  the  court 

RULE  VI. 
In  all  suits  in  personam,  where  ball  is  taken,  the  court  may,  upon  mo- 
tion for  due  cause  shown,  reduce  the  amount  of  the  sura  contained  in  the 
bond  or  stipulation  therefor:  and  in  all  cases  where  a  bond  or  stipulation  ia 
taken  as  bail,  or  upon  dissolving  an  attachment  of  property  as  aforesaid,  if 
either  of  the  sureties  shall  become  insolvent  pending  the  suit,  new  sureties 
may  be  required  by  the  order  of  the  court  to  be  given,  upon  motion  and  due 
proof  thereof. 

RULE    VII. 
in  suits  tn  pertonam,  no  warrant  of  arrest,  either  of  the  peraon  or  prop- 
erty of  the  defendant,  shall  issue  for  a  sunt  exceeding  fire  hundred  dol- 
lan,  unless  by  the  special  order  of  the  court  upon  affidavit  or  other  proper 
proof  showing  tlie  propriety  thereof. 

RULE  VIII. 
In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture, 
boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture,  boats 
or  other  appurtenances  are  in  the  powesdon  or  custody  of  any  third  pei^ 
son,  the  court  may,  ailer  a  due  monition  to  such  third  person,  and  a  hear- 
in;  of  the  cause,  if  any,  why  Che  same  should  not  be  delivered  over,  award 
and  decree  that  the  same  be  delivered  into  the  custody  of  the  marahal  or 
other  proper  oSicer,  if  upon  the  hearing  the  same  is  required  by  law  and 
justice. 

RULE   IX. 
In  all  cases  of  seizure  and  in  other  suits  and  proceedings  in  rtm,  the 
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pracen,  unless  otherniM  provided  for  by  statute,  shall  be  by  a  warrant  of 
Birest  of  the  ship,  goods  or  other  things  to  be  arrested,  aod  the  marshal 
■hall  thereupon  arrest  and  take  the  ship,  goods  or  other  things  ioto  his  pos- 
aessioa  for  safe  custody ;  and  ^all  cause  public  notice  thereof,  and  of  the 
time  assigned  for  the  return  of  such  process  and  the  hearing  of  the  cause, 
to  be  given  in  such  netvspiLper  within  the  district  as  the  District  Court  shall 
order,  and  if  there  is  no  newspaper  published  therein,  then  in  such  other 
public  places  in  ihe  dislriel  as  the  coort  shall  direct 

RULE  X. 
In  all  cases  where  any  goods  or  other  things  are  arresteil,  if  the  same 
are  perishable,  or  are  liable  to  deterioration,  decay  or  injury  by  being  de- 
tained in  custody,  pending  the  suit,  the  court  may,  upon  the  application  of 
either  party,  in  its  discretion,  order  the  nme.  or  so  much  theraof  to  be  sold, 
am  shall  be  perishable  or  liable  to  depreciation,  decay  or  injury,  apd  the  pro- 
ceeds, or  so  much  thereof  as  shall  be  a  full  security  to  Kitisfy  the  decree  In 
be  brought  into  court,  to  abide  the  event  of  the  suit ;  o^  the  court  may,  upon 
the  application  of  the  claimant,  order  a  delivery  thereof  to  him  upon  a  due 
appraisement  to  be  had  under  its  direction,  either  upon  the  claimant's  de- 
positing in  court  so  much  money  as  the  court  shall  order,  or  upon  his  giving 
a  stipulation  with  the  sureties  in  such  sum  as  the  court  shall  direct,  to  abide 
by  and  pay  the  money  awarded  by  the  final  decree  rendered  by  the  court 
or  the  appellate  court,  if  any  appeal  intervenes,  as  the  one  or  the  other 
course  sWi  be  ordered  by  the  court 

RULE  XI. 
In  Uke  manner,  where  any  ship  shall  bo  arrested,  the  same  may,  upon 
the  application  of  the  claimant,  be  delivered  to  him  upon  a  due  ap- 
praisement to  be  had  under  the  direction  of  the  court,  upon  the  claimant's 
depositing  in  court  »>  much  money  as  the  court  shall  order,  or  upon  his  giv- 
ing a  stipulation  with  sureties  as  aforesaid ;  and  if  the  claimant  shall  decline 
any  such  application,  then  the  court  may  in  its  discretioD,  upon  the  applica- 
tion of  either  party,  upon  due  cause  shown,  order  a  sale  of  such  ship,  and 
the  proceeds  thereof  to  be  brought  into  court,  or  otherwise  disposed  of  as  it 
may  deem  most  for  the  benefit  of  all  concerned. 

RULE  XH. 
Id  all  suits  by  material  men  for  supplies  or  repairs,  or  other  neces- 
saries for  a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the  libellant  may 
proceed  against  the  ship  and  freight  in  rem.  or  against  the  master  or  the 
owner  alone  in  perMjtam.  And  the  like  proceeding  in  rmt  shall  apply  U 
cases  of  domestic  shipsj  where  by  the  local  law  a  lien  is  given  to  malarial 
men  for  supplies,  repairs,  or  other  necessaries. 

RULE   XIII. 
In  all  suits  for  mariners'  wages,  the  libellant  may  prooeed  agBiait  the 
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Hhip,  Treight,  and  maaler,  or  against  the  ship  BJid  freight,  or  agaiiiat  the 
owner  or  maater  abnc  in  pertonam. 

RULE  XIV. 
In  all  BuitB  for  pilotage,  the  libellanl  may  proceed  against  the  ship  and 
maeter,  or  against  the  ship,  or  against  the  owner  alone,  or  the  master 
abne,  inpfrtonam. 

RULE    XV. 
In  all  Euits  for  damage  by  collision,  the  libellant  may  proceed  against 
file  ship  and  master,  or  against  the  ship  alone,  or  agaiust  the  master  or  the 
owner  alone,  t'n  personam. 

RULE    XVI. 
In  all  suits  for  an  afsault  or  beating  on  the  high  seas  or  elsewhere 
within  the  admkalty  and  maritime  jurisdictioo,  the  suit  shall  be  inptrsMom 
only. 

RULE  XVII. 
In  all  suits  agaiast  the  ship  oi  freight  founded  upon  a  mere  mari- 
time hypothecation,  either  express  or  implied,  of  the  master  for  moneys 
talcen  up  in  a  foreign  port  for  supplies  or  repairs,  or  other  necettaries  for  the 
voyage,  without  any  claim  of  marine  interest,  the  libellant  may  proceed 
either  in  rem,  or  against  the  master  or  the  owner  alone  in  perionam. 

RULE  XVIII. 
la  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall  be 
in  rem  only  against  the  property  hypothecated,  or  the  proceeds  of  the 
property  in  whosesoever  hands  the  same  may  be  found,  unless  the  master 
has  without  authority  given  the  bottomry  bond,  or  by  his  fraud  or  miscon- 
duct has  avoided  the  same,  or  has  subtracted  the  property,  or  vnless  the 
owner  has  by  hie  own  misconduct  or  wrong  lost  or  subtracted  the  property, 
in  which  latter  case  the  suit  may  be  in  peTienam  against  the  wrongdoer. 

RULE    XIX. 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erty saved,  or  the  proceeds  thereof,  or  in  perionam  agafnet  the  party  at 
whose  request  and  for  whoee  benefit  the  salvage  service  has  been  per- 
formed. 

RULE   XX. 

In  all  petitory  or  peaaesBory  suits  between  part  owners  or  adverse  pro- 
prietors, or  by  the  owners  of  a  ship  or  the  majority  thereof  against  the 
master  of  a  ship  for  ihe  ascertainment  of  the  title  and  delivery  of  the  po>- 
session,  or  for  the  possession  only,  or  by  one  or  more  part  owners  against 
the  others  to  obtain  security  for  the  return  of  the  ship  from  any  voyage 
undertaken  without  their  consent,  or  by  one  or  more  port  owners  against 
(he  others  to  obtain  possession  of  tlie  ship  for  any  loyage  upon  giving 
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■ecurily  for  the  safe  rettirn  thereof,  the  procen  ahall  be  by  an  arreat  of  the 
■hip.  and  \>y  a  tnonitioii  to  the  adverse  party  or  parties  to  appear  and  make 
anurer  to  the  suit. 

RULE  xxr. 

In  all  cases  where  the  decree  u  for  the  payment  of  money,  the  llbellaot 
may,  at  his  election,  have  an  attachment  to  compel  the  defendant  to  per- 
fona  the  decree,  or  a  writ  of  execution  in  the  nature  of  a  capiat  and  of  a 
fieri  facias,  commanding  the  marshal  or  his  deputy  to  levy  the  amount 
thereof  of  the  goods  and  chattels  of  die  defendant,  and  tat  want  thereof  to 
arrest  his  body  to  answer  the  exigency  of  the  execution.  In  all  other 
caaes  the  decree  may  be  enfcH'ced  by  an  attachment  to  compel  the  defend- 
ant to  perform  the  decree  :  and  upon  such  attachment  the  defendant  may 
be  arrested  and  committed  to  prison  until  he  performs  the  decree,  or  is 
otherwise  discharged  by  law,  or  by  the  order  of  the  court 

RULE  XXII. 
All  informations  and  libels  of  information  upon  sdzures  br  any  breach 
of  the  revenue  or  navigation  or  other  laws  of  the  United  Slates,  shall  state 
the  pLce  of  seizure,  whether  il  be  on  land,  or  on  the  high  seas,  or  on  navi- 
gable waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States ;  and  the  district  within  which  the  properly  ia  brought,  and  where 
it  then  is.  The  information  or  libel  of  information  shall  also  propound  in 
distinct  articles  the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and 
aver  the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of  the 
United  States  in  such  case  provided,  as  the  case  may  require,  and  shall 
conclude  with  a  prayer  of  due  process  to  enforce  the  forfeiture,  and  to  give 
notice  to  all  pemtna  concerned  in  interest  to  appear  and  show  cause  at  the 
return  day  of  the  process  why  the  forfeiture  should  not  be  decreed. 

RULE  XXIH. 
All  libels  in  instance  causes,  civil  or  maritime,  shnll  state  the  nature  of 
the  cause,  as,  for  example,  that  it  is  a  cause  civil  and  maritime,  of  contract, 
or  of  tort  or  damage,  or  of  salvage,  or  of  poaaesHion,  or  otherwise,  as  the 
case  may  be ;  aod  if  the  hbel  be  in  rem,  that  the  property  is  within  the 
district ;  and  if  in  personam,  the  names  and  occupations  and  places  of  resi- 
dence of  the  parties.  The  hliel  shall  also  propound  and  articulate  in  dis- 
tinct articles  the  various  allegations  of  facts,  upon  which  the  libellant  relies 
in  support  of  his  suit,  so  that  the  defeodant  may  he  enabled  to  answer  dis- 
tinctly and  separately  the  several  matters  contained  in  each  article ;  and  it 
shall  conclude  with  a  prayer  of  the  procea  to  enforce  bis  rights  in  rem,  or 
utpertonam,  (as  the  case  may  require.)  and  for  such  relief  and  redress  as 
the  court  is  competent  to  give  in  the  premises.  And  the  libellant  may  iur- 
tfaer  require  the  defendant  to  answer  on  oath  all  interrogatories  propounded 
by  hjm  touobiog  all  and  singular  the  allegations  in  the  libel  at  the  close  or 
conclusion  thereof. 
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RULE   XXIV. 

Id  &11  infonnatioiu  and  libela  in  causes  of  admiralty  and  maritime  JDri>- 
diction,  amendment*  in  matters  of  form  may  be  made  at  any  time  on  motion 
to  the  court  as  of  course.  And  new  counta  may  be  filed  and  amendments 
in  matten  oTaubatanoa  may  be  made,  upon  motion  at  any  time  before  the 
final  decree,  upon  such  terms  as  tbe  court  aball  impoae.  And  where  any 
defect  of  form  is  set  down  by  the  defendant  upon  special  eiceptiona.  and  is 
allowed,  the  court  may,  in  granting  leave  to  amend,  impose  terms  upon  the 
libellanL 

RULE   XXV. 

In  all  caaea  of  lU>el*  in  pgrsonam,  tbe  court  may  in  its  discretion,  upon  the 
appearance  of  the  defendant,  where  no  bail  has  been  taken  and  no  attach- 
ment of  property  lias  been  made  to  answer  the  exigency  of  the  auit,  require 
the  defendant  to  give  a  atipulutian  with  suretiea  in  such  sum  bb  the  court ' 
■hall  direct,  to  pay  all  coeta  and  expenses,  which  shall  be  awarded  against 
him  in  the  suit  upon  the  final  adjudication  thereof,  or  by  any  interlocutory 
order  in  the  {Ht>ces  of  tbe  suit. 

RULE  XXV.I. 

In  suits  in  rem,  the  party  cliiirmng  the  property  shall  verify  his  claim  on 
oath  or  solemn  afGrmadan,  stating  that  the  claimant,  by  whom  or  on  whose 
behalf  the  claim  is  made,  is  the  true  and  bono  fide  owner,  and  that  no  other 
person  Js  the  owner  thereof.  And  where  the  claim  is  put  in  by  an  agent  or 
coDBigoee,  he  shall  also  make  oath,  that  he  is  duly  authorized  thereto  by 
the  owner,  or  if  the  property  be  at  the  time  of  the  arrest  in  the  pooscmiog 
of  the  master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  itx  the  owner. 
And  upon  putting  in  such  claim,  the  claimant  shall  file  a  stipuktioii  with 
sureties  in  such  cum  as  the  court  shall  direct,  for  the  payment  of  all  costs 
ftnd  expenses  which  shall  be  awarded  against  him  by  the  final  decree  of 
the  court,  or  upon  an  appeal,  by  the  appellate  court. 
RULE    XXVII. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether  m  r«tn  or 
in  pertonam,  the  answer  of  the  defendant  to  the  allegations  in  the  libel  shall 
be  on  oath  or  solemn  afiirmation ;  and  the  answer  shall  be  full  and  explicit 
and  distinct  to  each  separate  article  and  separate  allegation  in  the  libel,  in 
the  same  order  as  numbered  in  the  libel ;  and  shall  alao  answer  in  like  man- 
ner each  interrogatory  propounded  at  the  close  of  the  libel. 
RULE   XXVIII. 

Tbe  Ubellant  may  except  to  tbe  sufiiciency  or  fuUnesi  or  distinctnen  or 
retevoDcy  of  the  answer  to  the  article  and  intenogatoiies  io  the  libel;  and 
if  the  court  shall  adjudge  the  same  exceptions  or  any  of  them  to  be  good 
and  valid,  the  court  shall  order  the  defendant  forthwith,  within  such  time  as 
the  court  shall  direct,  to  anawor  the  aane,  and  may  further  order  the  dft- 
Icodant  to  pay  such  costs  as  the  court  shall  adjudge  reawuable. 
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RULE  XXIX.' 
If  the  deTendant  shall  omit  gr  refuse  to  make  due  answer  to  the  libel  upon' 
the  return-day  of  the  process,  or  other  day  assigDed  by  the  eourtj  the  court 
•hall  pronounce  him  lo  be  in  cootumaoy  and  default,  and  thereupon  the 
libel  ahati  be  adjudged  lo  be  taken  pro  conftuo  againat  him,  and  the  court 
•hall  proceed  to  hear  the  cause  ex  parte,  and  adjudge  therein  as  to  lair  and 
justice  shall  apperlnin.  But  the  court  may  in  ils  discretion  aet  aade  the  de- 
fault, and  upon  the  applicatioa  of  the  defendant,  admit  him  to  make  answer 
to  the  libel  at  any  time  before  the  final  hearing^and  decree,  upon  his  pay- 
ment of  all  the  coats  of  the  suit  up  to  the  time  of  granting  leave  therefor. 

RULE  XXX. 
In  all  cases  where  the  defendant  answers,  but  does  not  answer  fully  and 
ejplkatly  and  distinctly,  to  all  the  matters  in  any  article  of  the  libel,  and  ex- 
ception is  taken  thereto  by  the  libetlant,  and  the  exception  ia  allowed,  the 
court  may,  by  attachment,  compel  the  defendant  to  make  further  answer 
thereto,  or  may  direct  the  matter  of  the  exception  to  be  taken  pro  confetno 
against  (he  defendant,  to  the  full  purport  and  effect  of  the  article  to  which 
it  purports  to  answer,  and  as  if  no  answer  had  been  put  in  thereto. 

RULE    XXXI. 
The  defendant  may  object  by  his  answer  to  answer  any  allegation  or  in- 
terrogatory contained  in  the  libel,  which  will  expose  him  to  any  proBecntion 
or  punishment  for  a  crime,  or  for  any  penalty  or  any  forfeiture  of  his  prop- 
erty for  any  penalty  ofience. 

RULE  XXXII. 
The  defendant  shall  have  a  right  to  require  the  personal  answer  of  the 
hlieUant.  upon  oath  or  solemn  affirrnatioD,  to  any  interrogatories  which  ha 
may  at  the  close  of  his  answer  propound  to  the  iibellant  touching  any  mat- 
ters charged  in  the  libel,  or  touching  any  matter  of  defence  set  up  in  the 
anawer,  subject  to  the  Ipie  exception  as  to  matters  which  shall  expose  the 
Iibellant  to  any  proeecntion  or  punishment  or  Ibrfeiture,  as  ia  provided  In 
the  Slst  Rule.  In  default  ofdoe  answer  by  the  Iibellant  to  such  interroga- 
tories, the  court  may  adjudge  the  Iibellant  to  be  in  default  and  dismiss  the 
libel,  or  may  compel  bis  answer  in  the  premises  by  attachment,  or  take  the 
subject-matter  of  the  interrogatory  pro  confttMo  in  favor  of  the  defendant, 
as  the  court  in  its  discretion  shall  deem  most  fit  to  promote  public  justice. 

RULE  XXXIIl. 
Where  either  the  Iibellant  or  the  defendant  Is  out  of  the  country,  or  un- 
able fn»n  sickneBB  or  oiher  casualty  to  make  an  answer  to  any  interrogs- 
(ory  00  oath  or  sc^emn  afiirmaiion  at  the  proper  time,  the  court  may  in  its 
discretion,  in  furtherance  of  the  due  administration  of  justice,  dispense 
therewith,  or  may  award  a  commiaaion  to  take  the  atiawer  of  the  defendant 
when  and  as  soon  aa  it  may  be  practicable. 
44 
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RULE  XXX  IV. 
ir  any  third  peraon  shall  iDtervene  ID  aoy  cause  of  admirally  ami  mari- 
tinie  jarisdiclion  tn  rem,  for  hie  own  iotercBt,  and  h<s  ia  enlitled,  according  to 
the  course  of  admiralty  proceedinga  to  be  beard  for  hii  own  intereat  therein, 
he  ihall  propound  the  matter  in  luliable  allegationa,  to  which,  if  admitlad 
by  the  court,  the  other  party  or  parties  in  the  (uit  may  be  required  by  or* 
der  oT  the  court  to  malce  due  answer,  and  such  Turther  proceeding*  shall  be 
had  and  decree  rendered  by  the  court  therein  as  to  law  and  justice  ^all  ap- 
pertsKi.  But  every  such  interveoor  shall  be  required,  upon  filing  his  alle- 
gntions,  to  give  a  stipulntion  with  sureties  to  abide  by  the  final  decree  ren- 
dered in  the  cause,  and  to  pay  all  such  costs  and  expenses  and  damage*  ai 
shall  be  awarded  by  the  court  upon  the  final  decree,  whether  it  is  rendered 
in  the  original  w  appellate  courL 

RULE  XXXV. 
Stipulations  in  admiralty  and  maritime  suits  may  be  taken  in  open  court, 
or  by  the  proper  judge  at  chambera,  or  noder  his  order,  by  any  coromis- 
sioner  of  the  court,  who  is  a  standing  commisBioner  of  the  court,  and  is  now 
by  law  authorised  to  talte  affidavits  and  boil,  aod  also  depositioas  in  civil 
caUBee  pending  in  the  courts  ol'  the  United  States. 

RULE  XXXVl. 
Exceptions  raay  be  taken  to  any  hbel,  allegation  or  answer  for  surplu- 
sage, irrelevancy,  impertioence  or  scandal,  and  ir,  upon  reference  to  a  roa*- 
ter,  the  exception  diall  be  reported  to  be  so  objectionable,  and  allowed  by 
tbe  court,  the  matter  shall  be  expunged  at  tlie  coat  and  expense  of  the 
party  in  whose  libel  or  answer  the  same  is  found. 

RULE  xxxvn. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to  answer 
on  oath  or  solemn  afRrmation,  as  to  the  debts,  credits  or  effects  of  tbe  de- 
fendant in  his  bends,  and  lo  such  interrogatories  touching  the  same  as  may 
be  propotmded  by  the  iibellant;  and  if  he  shall  refuse  or  neglect  so  to  do, 
the  court  may  award  compulsory  process  in  jm-»iymtm  against  bito.  If  he 
admit  any  debta.  credits  or  effects,  tbe  same  shall  be  held  in  his  hands  liable 
to  answer  tbe  exigency  of  the  suit 

RULE  XXXVIIl. 
In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  proceed- 
ings tn-rem,  where  freight,  or  other  proceeds  oi'  property  are  attached  to  or 
are  bound  by  the  suit,  which  are  in  the  hanils  or  possession  of  any  pernaQ, 
the  court  may,  upon  due  application  by  petitbn  of  the  party  interested,  re- 
quire the  party  charged  with  the  poeaession  thereof  to  appear  and  show 
cause,  why  the  same  should  not  be  brought  into  court  lo  answer  the  exi- 
gency of  the  suit ;  and  if  no  sufficient  cause  be  shown,  tbe  court  may  order 
the  some  to  be  brought  into  court  to  answer  the  exigency  of  the  suit,  and 
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npoD  bilDre  of  the  forty  to  comply  with  the  order,  may  awnrd  on  attach- 
ment  or  other  oompuUttre  proceae  to  compel  obedience  thereto. 

ROLE   XXXIX. 

If  in  any  admiralty  tuit,  the  libellant  nhall  not  appear  and  proaecute  fak 
■ail  Boetmiing  to  the  coarw  and  orden  of  the  court,  he  ahnll  b«  deemed  to 
defaull  and  coDturnacy,  and  the  court  may,  upon  the  application  of  the  de- 
fendant, pronounce  the  auJt  to  be  deserted,  and  the  same  may  be  dismisBed 
with  coatH. 

RULE   XL. 

The  court  may  in  iti  discretion,  upon  the  motion  of  the  defeodant  and 
the  payment  of  tMMta,  reactad  the  decree  in  any  auit  in  which  on  account  of 
big  contumacy  and  default  the  matter  of  the  libel  stuill  have  been  decreed 
against  bim,  and  grant  a  rehearing  thereof,  at  any  time  within  ten  day* 
after  the  decree  has  been  entered,  the  defendant  Bubmitcing  to  such  further 
order*  and  teruu  in  the  premise*  aa  the  eouK  may  diree*.. 

RULE  XLI. 

All  salea  of  property  under  any  decree  in  admiralty  shall  be  made  by  the 
marshal  or  his  deputy,  or  other  proper  officer  aaogned  by  the  conrt,  where 
the  marshal  ia  a  party  in  interest,  in  puranance  of  the  orders  of  the  court ; 
and  the  proceeds  thereof,  when  sold,  shall  be  forthwith  paid  into  the  regi*- 
try  of  the  court  by  the  odicer  making  the  sale,  to  be  disposed  of  by  the 
court  according  to  law. 

RULE   XLII. 

AH  auoeys  paid  into  th»  registry  of  the  court  shall  be  dsponted  in  ipBe 
bank  designated  by  the  court,  and  shall  be  so  deposited  in  the  najne  of  tha 
eoort,  and  shall  not  be  drawn  out  except  by  a  check  or  cheeks  signed  by  a. 
judge  of  the  court,  and  countersigned  by  the  clerk,  stating  on  whose  ac- 
count and  for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of  what  fund 
in  particular  it  is  paid.  The  clerk  shall  keep  a  regular  book  containing  a 
memorandum  and  copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

RULE    XLIII. 

Any  person  having  an  interest  in  any  proceeds  in  the  rc^try  of  the 
court,  shall  have  a  right  by  petition  and  summary  proceedings  to  intervene 
p*r  miertttt  rttc,  for  a  delivery  thereof  to  him  ;  and  upon  due  notice  to  the 
adverse  parties,  if  any,  the  court  shall  and  may  proceed  summarily  to  hear 
and  decide  thereon,  and  to  decree  therein  according  to  law  and  justice ;  and 
if  such  petition  or  claim  shall  be  deserted,  or  upon  a  hearing  be  dismissed, 
the  court  may  in  its  discretion  award  costs  against  the  petitioner  in  ftvor  of 
the  adverse  party. 

RULE    XLIV. 

In  oases  where  the  court  shall  deem  it  expedient  or  necessary  for  the  pnr- 
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powt  of  jaatice,  the  court  nay  refer  any  matterB  ariuog  in  the  progreei  of 
the  suit  to  one  or  more  commiadonera,  to  be  appointed  by  the  court,  to  hear 
the  partiee  and  make  report  therein.  And  such  commiestoner  or  commit- 
sioDcra  ahall  have  and  poesesa  all  the  powera  in  the  premiaea  which  are 
uaoatly  given  to  or  exerciKd  by  maitera  in  chancery  in  referenee  to  them, 
ioclodiag  the  power  to  administer  oatha  to  and  examine  the  partiee  and  wit- 
neasea  touching  the  premiaea. 

RULE  XLV. 
All  appeals  from  the  district  to  the  circuit  court  muHt  be  made  while  the 
court  is  sittiDg.  or  within  such  other  period  as  shall  be  designated  by  the 
diatrict  court  hy  ita  general  rules,  or  by  an  order  apecially  made  in  the  par- 
ticular suit. 

RULE   XLVI. 
In  all  cases  not  provided  tor  by  the  foregoing  rules,  the  district  and  circuit 
courts  are  to  regolats  the  practice  of  aaid  courta  respectively,  in  such  man- 
ner aa  they  shall  deem  most  expedient  for  the  due  administration  of  justiee 
in  auita  in  admiralty. 

RULE   XLVII. 

These  rules  shall  be  in  force  in  all  the  circuii  and  diatrict  coarts  of  the 
United  States  from  and  aller  the  first  day  of  September  next 

It  ia  ordered  by  the  court,  that  the  foregoing  rules  be  and  they  are 
adopted  and  promulgated  as  roles  for  the  regulation  and  government  of  the 
practice  of  the  circuit  courts  and  district  courta  of  the  United  States  to  suits 
in  admiralty  on  the  iDstance  mde  of  the  courts ;  and  that  the  reporter  of  the 
court  do  cause  the  same  to  be  published  in  the  next  volume  of  his  reports ; 
and  that  he  do  cause  auch  additional  copies  thereof  to  be  published,  aa  be 
may  deem  expedient  for  the  due  information  of  the  bar  and  bench  in  the 
re^eclive  districta  and  circuita. 
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RULES  OP  THE  PRACTICE   OP   THE    SUPREME  COUBT 
OF  THE  UNITED  STATES. 


BDLBS  AND  ORDERS. 


1.— Febbdabt  3,  1790. 
Ordtrtd,  That  Johm  Tucker,  Esq.,  of  Boston,  be  Ihe  Clerk  of  [his  CourL 
That  he  reside  and  keep  his  office  at  the  seat  of  the  National  Govern- 
ment, aad  that  he  do  not  practice  either  as  an  Attorney  or  Counsellor  in 
this  Court  while  he  shall  coatinue  to  be  Clerk  of  the  sacae. 

3. — Febhdary  5, 1790. 
Ordertd,  That  (iintil  farther  orders)  it  shall  be  requisite  to  the  adraiseloa 
of  Attorneys  or  Counsellors  to  practice  in  this  Court,  that  they  shall  have 
been  such  for  three  years  past  in  the  Supreme  Court  of  the  State  to  which 
they  respectively  belong,  and  that  their  private  and  profeaaJoDal  character 
•hall  appear  to  be  fair. 

3.— Februart  5, 1790. 
Ordtrad,  That  Counsellars  shall  not  practice  as  Attorney*,  nor  Attorneys 
as  Counsellors,  in  this  Court    {Set  Rult  14.) 

4.— Fbbhdahv  5,  1790. 
Ordtrtd,  That  they  shall  respectively  take  the  folkiwing  oath,  viz :  *•  I 
do  solemnly  swear  that  I  will  demean  myself  (as  an  At- 
torney or  Counsellor  of  the  Court)  uprightly,  and  according  to  law ;  and 
that  1  will  Buppori  the  ConBtitntkin  of  the  United  States,"    (Sec  BuU  6.) 

6.— Fbbhtaht  5,  1790, 
Ordmd,  That  (unless  and  until  it  shall  otherwise  be  provided  by  law) 
all  procevofthis  Court  shall  be  in  the  name  of  the  President  of  the  United 
Stalee. 

a.— Fbbhcary  7, 1791. 

Ordertd,  That  the  CounseDors  and  Attorneys  admitted  to  practice  in  this 

Court,  shall  take  either  an  oath,  or  in  proper  cases,  an  affirmation,  of  the 
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tenor  preacribed  by  the  rale  of  thia  Court  on  that  lubject,  made  Febroary 
Term,  1790,  viz:  "I,  do  aolemnly  awear,  (or  aJfirm.  aa  the 

case  may  be,)  that  I  nill  demean  myseir.  aa  aa  Attoroey  or  Counaellor  of 
this  Court,  uprightly,  and  accordiog  to  law ;  and  that  I  will  support  the 
CooBtitutioD  of  the  United  Statea." 

7.— ApqcbtS,  179!. 
The  Chier  Justice,  ia  answer  to  the  motion  of  the  Attorney  Oeneral,  made 
yesterday,  informs  him  and  the  Bar,  that  this  Court  consider  the  practice  pf 
the  Courts  of  King's  Bench,  and  of  Chancery,  in  England,  aa  affording  out- 
lines for  the  practice  of  this  Court ;  and  that  they  will,  from  lime  to  time, 
make  such  alterations  therein  aa  circumstances  may  reader  necessary. 

8.— Februahy  4,  1795. 
The  Court  gave  notice  to  the  gentlemen  of  the  Bar,  that  hereafter  they 
will  expect  to  be  furnished  with  a  statement  of  the  material  points  of  the 
caae  from  the  Coutiaelon  each  aide  of  a  cause.     (See  Rale  29.) 

9.— February  17,  1795, 
The  Court  declared,  that  all  evidence  on  motion  fur  a  discharge  upon 
bail  must  be  by  way  of  deponlUm,  and  not  viva  voce. 

10.— Adopbt  12, 1796. 

Ordered,  That  when  process  at  Common  Law,  or  in  Equity,  shall  iwue 
against  a  Stale,  the  same  shall  be  served  on  the  Goventor,  or  Chief  Execu* 
live  Magistrate,  and  Attorney  Cieneral  of  such  State. 

Ordered,  That  process  of  subpccna.  issuing  out  of  this  Court,  in  any  suit 
in  Equity,  shall  be  served  on  tile  defendant  sixty  days  before  the  return 
day  of  the  said  process  ;  and  further,  that  if  the  defendant,  on  such  service 
of  the  Bubpcena,  shall  not  appear  at  the  return  day  contuioed  therein,  the 
complainant  shall  be  at  liberty  to  proceed  ex  parte. 

11.— Pebrdaby  13,1797. 

It  ia  ordered  by  the  Court,  that  the  Clerk  of  the  Court  to  which  any  writ 

of  error  shall  be   directed,  make  return  of  the  same,  by  transmitting  a 

true  copy  of  the  record,  and  of  all  proceedings  in  the  cause,  andu*  his  hand 

and  the  seal  of  the  Court.     {See  Rule  35.) 

12.— AuouBT  7, 1797. 
It  k  ordered  by  the  Court,  that  no  record  of  the  Court  be  suffered  by  the 
Clerii  to  be  taken  out  of  hia  office,  but  by  the  consent  of  the  Court ;  other- 
wise, to  be  respon«ble  for  it.     (See  Rule  35.) 

13.— AcnosT  15. 1800. 

IN    THE   CASE    OF    CODHBE    VS.    STEAD's    EXECDTOBS. 

Ordered,  That  the  plaintiff  in  error  be  at  liberty  to  show,  to  the  aatiafac- 
tloD  of  thia  Court,  that  the  matter  in  dispute  exceeds  the  sum  or  value  at 
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two  thonnod  dolkn,  esoJiuivB  of  eoatM ;  thia  to  be  made  appear  by  affids- 
viti  oa  dayi'  notice  to  the  oppodle  petty,  or  tbeir  Counael  io 

Oeorgn. 

Rule  aa  to  affidavits  to  be  be  mutual 

14.— AnousT  12,  1801. 
Ordertd,  That  Couniellora  may  be  obtniued  as  Altoroeya  in  thia  Court 
on  taking  the  usual  oarh.    (S<«  BtUt  3.) 

15.— December  9, 1801. 
ll  it  ordered,  Thai  in  every  case  where  the  derendant  in  error  fail*  to 
appear,  the  plaintiff  may  proceed  ex  parte.     {See  RuUi  19  and  30.) 

16.— Fbbrdary  Term,  1803. 
Ii  it  ordertd.  That  where  the  writ  of  error  iseuee  within  thirty  daye  be- 
Tore  the  meeting  of  the  Court,  the  defendant  in  error  is  at  liberty  to  enter 
his  appearance,  and  proceed  to  trial ;  otherwbe,  the  cause  must  be  contin- 
ued.   {See  Rules  19  and  30.) 

17.— Fbbbcart  Term,  1B03. 
In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the  judg- 
meot  of  the  Circuit  Court,  and  shall  appear  to  have  been  sued  oat  merely 
for  delay,  damages  shall  be  awarded,  at  the  rate  of  ten  per  cenlurn  per  an- 
num on  the  amount  of  the  judgioent.     {See  Rule  20.) 

18.— Fkbbuarv  Term,  1803. 
In  such  cases,  where  there  exists  a  real  controversy,  the  damBgea  shall 
be  only  at  the  rate  of  «u  per  eenlum  per  annum.    In  both  cases  the  interest 
is  to  be  computed  oepart  of  the  damages.     (See  Rule  20.) 

19.— Febbdart  Term,  1806. 
All  causes,  the  records  in  which  shall  be  delivered  to  the  Clerk  on  or  be- 
fore the  sixth  day  of  a  term,  shall  be  considered  as  for  trial  in  the  course  of 
that  term.  Where  the  record  shall  be  delivered  after  the  uth  day  of  that 
term,  either  party  will  be  entitled  to  a  continoance.  In  all  casei  where  a 
writ  of  error  shall  be  a  enpereedeas  to  a  judgment  rendered  b  any  Circuit 
Court  of  the  United  States,  except  that  for  the  District  of  Columbia,  at 
least  thirty  days  previous  to  the  commencement  of  any  term  of  this  Court, 
h  shall  be  the  duty  of  the  plaintiff  in  error  to  lodge  a  copy  of  the  record  with 
the  Clerk  of  this  Court  within  the  first  six  dayaof  the  term;  and  if  he  shall 
fail  so  to  do,  the  defendant  in  error  shall  be  permitted  anerwards  to  lodge 
a  copy  of  the  record  with  the  Clerii,  and  the  cause  shall  stand  for  trial  in 
bbe  manner  as  if  the  record  had  come  up  within  the  first  six  days ;  or  he 
may,  on  producing  a  certificate  from  the  Clerk,  stating  the  cause,  and  that 
a  wrii  of  error  has  been  sued  out,  which  operates  es  a  supersedeas  to  the 
judgment,  have  the  said  writ  of  error  docketed  and  dinuissed.     This  rule 
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ihall  apply  to  all  jncipneols  nodered  by  tbe  Court  Tor  the  DUtrict  of  Cc^ 
umUa  at  aoy  time  prior  to  a  Reamon  of  tbi*  Court. 

In  ea*e«  Dot  put  in  iamie  at  the  Augnat  term,  it  Hbal]  be  the  duty  oC  the 
plaintiffin  error,  ir  errore  ahall  not  bave  been  anigned  in  the  Court  below, 
to  anign  them  Id  this  Court  at  the  commeDcement  of  the  term,  or  ao  aooa 
thenaner  as  the  record  shall  be  filed  with  the  Clerk,  and  the  cauBe  placed 
on  the  docket ;  and  if  he  shall  fail  ao  to  do,  and  ehall  alao  fail  to  aaoga  them 
when  the  cause  ehall  be  called  for  trial,  the  writ  of  error  may  be  diemined 
at  hia  coata ;  aod  if  the  defeodanl  ehall  refuse  to  plead  to  ierae,  and  the 
cauae  ahall  be  called  for  trial,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintifT,  and  to  give  judgment  according  to  the  right  of 
the  cauae ;  and  that  where  there  is  no  appearance  for  the  plaintiff  in  error, 
the  defendant  may  have  the  plaintifi'  called,  and  dinnias  the  writ  of  error; 
or  may  open  the  record,  and  pray  for  an  affirmance.  Id  such  a  case  e4UU 
goa/emtrtt.  Montsiet  e4.  Murray.  (Stt  Sulet  30  ontf  43.) 
20 FBBHnAET  Tebk,  1807. 

/i  i>  ordertd,  That  where  damagea  are  given  by  the  rule  pomed  in  Feb- 
ruary term,  1803,  the  aaid  damages  ahall  be  calculated  to  the  day  of  the 
affirmance  of  the  judgment  in  this  Court.    {See  Rule)  17  and  18.) 

21.— Febbdarv  Tghh,  1808. 

lat.  Ordered,  That  all  parties  of  this  Court,  not  being  residents  of  the 
United  Statea,  ehall  give  security  for  the  coats  accruing  in  this  Court,  to  be 
entered  on  the  record. 

2d.  Ordered,  That  upon  the  Clerk  of  this  Court  producmg  satiafactory 
evidence,  by  affidavit,  or  the  acknowledgment  of  ihe  parties  or  their  aoretiea, 
of  having  served  a  copy  of  the  bill  of  costs  due  by  them  respectively,  in  this 
Court,  on  such  parties  or  their  sureties,  an  attachment  shall  issue  against 
such  parties  or  sureties  respectively,  to  compel  payment  of  the  aaid  cjets. 

22.— Febbuary  Term,  1810. 
Ordered,  That  upon  the  reversal  of  a  judgment  or  decree  of  the  Circuit 
Court,  the  party  in  whose  favor  the  reyersal  ia  ahall  recover  his  coats  in  the 
Circuit  Court. 

23— pBBRnABY  Teem,  1812. 
Tt  it  ordered.  That  only  two  Counael  be  permitted  to  argue  for  each  par- 
ty,  plaintiff  and  defendant,  in  a  cause. 

24.— Febrdabv  Teem,  1812. 

There  having  been  two  Associate  Justices  of  the  Court  appointed  ance 
ila  laat  session,  fj  it  ordered,  that  the  following  allotment  be  made  to  ttw 
Chief  Justice  and  the  Associate  Juatices  of  the  said  Supreme  Court,  among 
the  circuits,  agreeably  to  the  act  of  Congress  in  such  case  made  aad  pro- 
vided ;  and  that  such  allotment  be  entered  on  record,  viz : 

For  tbe  first  circuit- the  Hon,  Joseph  Story. 
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'  'For  the  second  i:ireuit— the  Hott.  BiiocKBOLaT  Livihostoh. 
For  the  third  circuit— the  Hon.  Bubbrod  WABHiNaTOH. 
For  the  TouTtb  circuit— the  Hon.  Oibbiel  Ddtall. 
For  the  fiAh  circcit— the  Hod.  Jobn  Marbbali^  C.  J. 
For  the  aisth  circuit— the  Hon.  William  Johnson. 
For  the  eeveiilh  circuit— the  Hod.  Tbomas  Todd. 

25.— Pebbcaht  Tebm,  1816. 
It  U  ordered  by  the  Court,  That  in  all  cases  where  further  proof  is  ordef 
ed  by  the  Court,  the  depoeitions  which  ahall  he  taken  shall  be  by  a  com- 
miaatoD  to  be  issued  t  rom  this  Court,  or  from  any  Circuit  Court  of  the  Uni- 
ted States.     {8eeRult21.) 

26.— Fbbeoaby  TebMj  1817. 
Whenever  it  shull  be  neeeaaary  or  proper,  in  the  opinion  of  the  presiding 
judge  in  any  Circuit  Court,  or  District  Court  exercising  Circuit  Court  juri». 
diction,  that  original  papers  of  any  kind  should  be  inspected  in  the  Supreme 
Court,  upon  appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
the  safe  keeping,  transporting,  and  return  of  such  original  papers,  as  to  him 
may  seem  proper;  and  this  Court  will  receive  and  consider  such  original 
papers  in  connection  with  the  Iranseript  of  the  proceedings. 

27— Fbbboaht  Tern,  1817. 
Id  all  cases  of  admiralty  and  maritime  jurudiction,  where  new  evidence 
shall  be  admissible  in  this  Court,  the  evidence  by  testimony  of  witnesses 
shall  be  taken  under  a  commission  to  be  issued  from  this  Court,  or  from  any 
Circnit  Court  ofthe  UnitedStates,underthedireciJonof  any  judge  thereof; 
and  no  such  commission  shall  issue  bnt  upon  interrogatories  to  be  filed  by 
the  party  applying  for  the  eommissuMi,  and  notice  to  the  opposite  party  or 
his  agent  or  attorney,  accompenied  with  a  copy  of  the  interrogatories  so 
Sled,  to  file  cross  interrogatories  within  twenty  days  from  the  service  ofsuch 
notice :  Provided,  hotetver,  that  nothing  in  this  rule  shali  prevent  any  par- 
ty from  giving  oral  testimony  in  open  court  in  coses  where,  by  law,  it  is 
admiwble.    (See  Ruit  25.) 

28.— Febbdaby  Teem,  1821. 
Whenever,  pending  a  writ  of  error  or  appeal  in  this  Court,  either  party 
■hall  die,  the  proper  representatives  in  the  personalty  or  really  of  the  de- 
ceased party,  according  to  the  nature  of  the  case,  may  voluntanly  oome  ia 
and  he  admitted  parties  to  the  suit,  and  thereupon  the  cause  shall  be  heard 

*Tb«  Honorsbia  Smfth  TflOMNOH  havisg  been  sppoialcd  Asaociste  Justice  of 
the  Suprsme  Court,  in  tbs  plan  of  the  Honorsbia  Bkoceholst  Litihoitoh,  d«> 
ceasad,  Iha  Praiident  of  the  United  Stslea  asaigned  to  him  the  saeond  etranil,  by 
inatmnant  dated  tha  day  of 

A.  D.  one  thooaond  eight  hundred  tod  liranty-tliree. 

46 
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utd  determlDed  bi  in  other  eaaea ;  and  if  nich  reprewatatires  bIwII  not  vol- 
nittBrilf  become  parlies,  ib&t  the  other  party  n»y  raggeat  Um  death  on  the 
record,  and  thereupon,  upon  motion,  obtuQ  an  order,  that  uDle»  sooh  rep- 
reeentativea  shall  become  partiea  within  the  flrat  ten  daya  of  the  eDniing 
term,  the  party  luoving  for  such  order,  if  daTendant  in  error,  eh^l  be  enti- 
tled to  have  the  writ  of  error  or  appeal  dinuiMed  ;  and  if  the  party  bo  mov- 
ing shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  aod  on 
hearng  have  the  lame  reveraed  if  it  be  erroneous :  Provided,  iowmer,  that 
a  copy  of  every  such  order  shall  be  printed  in  some  newspaper  at  the  seat 
of  GoTemmeal  in  which  the  lawe  of  the  United  Stales  diall  be  prhiled  by 
Kutbority,  for  three  BucceasJve  weeks,  at  least  sixty  days  before  the  begin- 
oii^  of  the  term  of  the  Supreme  Conrl  then  nest  ensuing. — March  B,  1821. 

29.— Februart  Term,  1821. 

Ordered,  AlW  the  present  term  no  cause  standing  for  argument  will  be 
heard  by  the  Court  until  the  parties  shall  hare  furnished  the  court  with  a 
printed  brief  or  abstract  of  the  cause,  containing  the  mbstanee  of  all  the  ma- 
terial pleading^  facts,  and  docnmenta  on  which  the  parties  n\y,  and  the 
points  of  law  and  fact  intended  to  be  presented  at  the  ailment — AforcA 
10,1821.     iSeeEuleB.) 

30.— Febiuaby  Tbsm,  1821. 

In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought  to  thti 
Court  from  any  judgment  or  decree  rendered  thirty  days  before  the  term  to 
which  sach  writ  of  error  or  appeal  shall  be  returnable,  it  shall  be  the  duty 
of  the  plaiDliff  iq.  error,  or  appellant,  as  the  cam  may  be,  to  dodcet  the 
cause,  and  file  the  record  thereof  with  the  Clerk  of  this  Court  within  the 
first  six  days  of  the  term ;  on  failure  to  do  which,  the  defendant  in  emr,  or 
appellee,  as  the  eaK  may  be,  may  docket  the  cause,  and  file  a  copy  of  the 
record  with  the  Clerk,  and  thereupon  the  cause  shall  stand  for  trial  in  like 
manner  as  if  the  record  had  been  duly  filed  within  the  first  six  days  of  the 
term;  or  at  bis  option  he  may  have  the  canae  docketed  and  diamiaaed,  apra 
prodocing  B  certificate  from  the  Clerk  of  the  Conrt  wherein  the  judgment 
or  decree  was  rendered,  stating  the  cause,  and  certifying  d>at  micb  writ  of 
error  or  appeal  had  been  duly  sued  out  and  allovred.— JlforcA  1^  1831. 
(See  Rules  19  and  i3.) 

31.— March  14,  1823. 

No  cause  will  hereafler  be  heard  until  a  complete  record,  oonlaining  ii 
itself)  without  reference  aliunde,  all  the  papers,  exhibits,  depodtkHM,  and 
other  proceedings  whkh  are  neceaaary  to  the  hearing  in  this  Court,  shall  he 
filed.    (SeeRulell.) 

33.— Februaby  Term,  1824. 

No  eertiotari  for  diminution  of  the  record  ihaU  be  hereafler  awardAd  in 
any  cause,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  &eta 
on  which  the  same  ii  founded  shall,  if  not  admitted  by  the  other  party,  be 
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terified  by  affidavit  And  bJI  motiou  for  mich  cotlorari  ahall  be  mads  at 
tho  firat  term  of  the  eotry  of  the  oauM ;  otherwise,  the  same  sbdl  not  ba 
granted,  uoleea  upoo  apeoiaJ  cause  Bhown  to  the  Court,  accounting  nti^cto- 
rily  tar  the  delay. 

33.— Febbuabt  Term,  1S24. 
Id  all  caaee  of  equity  and  admiraity  juriadictioa  beard  in  thii  Court,  no 
objectioQ  ihal]  hereafter  be  allowed  to  be  taken  (o  the  adminibility  or  any 
depodtion,  deed,  gnmt,  or  other  exhibit  fouod  in  the  record  as  evidence,  nn- 
leM  objection  waa  taken  thereto  in  the  (.'ourt  below  and  entered  or  record  ; 
but  the  lame  shall  otherwise  be  deemed  to  have  been  admicied  by  coosent. 

34.— Febkitihy  Term,  1824. 
{Rtteuultd.) — On  Saturday  of  each  weeh  daring  ibe  sitting  of  the  Court, 
motiona  in  case*  not  required  by  the  rales  of  the  Court  to  be  put  upon  the 
docket  shall  be  entitled  to  preference,  if  such  moIioDB  shall  be  made  before 
the  Court  shall  bare  entered  upon  the  hearmg  of  a  cause  upon  the  docket, 
(8m  RaU  60  ) 

35.— Pebruart  Term,  1825. 
Ordtred,  That  aAer  the  present  tenn  no  original  record  shall  be  takes 
from  the  Supreme  Court  Room,orfrom  theofliceof  the  Clerk  of  this  Court 
—Ftbrvary  19.     (Sw  R^a  12.) 

36. — Jandaby  Term,  1830. 
The  Court,  on  the  second  day  in  each  term  bereal^r,  wiU  eommence 
catting  the  cases  for  argument  in  the  order  in  which  they  stand  on  the  dock- 
et, and  proceed  from  day  to  day  during  the  tenn,  in  the  same  order ;  and  if 
Ibe  parties,  or  either  of  them,  shall  be  ready  when  the  case  is  called,  the 
same  wilt  be  heard ;  and  if  neither  party  shall  be  ready  to  proceed  in  the 
aigument,  the  cause  shall  go  down  to  the  foot  of  the'  docket,  unless  some 
good  and  sBtiaTactory  reason  to  the  contrary  shall  be  shown  to  the  Court. 
That  tea  causes  only  shall  be  considered  as  liable  to  be  called  on  each  day 
during  the  term,  including  the  one  under  argument,  if  the  same  shall  not  ba 
concluded  on  the  preceding  day.  No  cause  shall  be  takea  up  out  of  the 
order  on  the  docket,  or  be  set  down  for  any  particular  day,  except  under 
special  and  peculiar  circumstancee  to  be  shown  to  the  Court  Every  cause 
which  shall  bare  been  twice  called  in  ibs  order,  and  passed,  and  put  at  the 
foot  of  the  docket,  shall,  if  not  again  reached  during  the  term  it  was  called, 
be  continued  to  the  next  term  of  the  court. 

37.— January  Term,  IS31. 

1.  In  all  cases  the  Clerk  shall  take  of  the  plaintiff  a  bond  with  competent 
■ectirity,  to  respond  to  costs,  in  the  penally  of  two  hundred  dollar* ;  or  a 
deposite  of  that  amount  to  be  plnced  is  bank  subject  to  bis  drail. 

2.  In  all  cases  the  Clerk  shall  have  fifteen  copies  of  the  records  printed 
for  the  Court,  provided  the  Government  will  admit  the  iiam  iu  the  expenses 
<rf'tbe  Court. 
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'  3.  la  all  cawB  th«  Clerk  ^all  deliver  a  cop7  of  the  printed  record  to  each 
party.  And  in  caset  of  dumission  (except  for  want  of  jurisdiction)  or  affir- 
maoce,  one  copy  of  the  record  ahall  be  taxed  agAinat  the  plaintifi)  which 
charge  includes  the  charge  for  the  copy  fumiBhed  him. 

In  case  of  reversal  and  diamissioD  for  want  of  jurisdiction,  each  party  diall 
be  charged  with  one-half  the  legal  fees  for  a  copy. 

38.— Jandaev  Tebm,  1832. 
It  M  oritTti  ly  the  Court,  That  hereafter,  the  Judges  of  the  Circuit  and 
District  Courts  do  not  allow  any  hill  of  exceptions,  which  shall  contain  the 
charge  of  the  Court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  that  the  party  ex- 
cepting be  required  to  state  distinctly  the  several  matters  of  law  in  each 
charge  to  which  he  excepts ;  and  ibat  such  matters  of  law,  and  those  only, 
be  inserted  in  the  hill  of  excepiiona,  and  allowed  by  the  Court. 

39.— January  Term,  1833. 

1.  Jt  ij  ordttei  by  Ike  Court,  That  during  the  BesEJon  of  the  Court,  any 
gentleman  of  the  bar  having  a  cause  on  the  docket,  and  wishing  to  use  any 
book  or  books  In  the  Law  Library,  shall  be  at  liberty,  upon  application  to 
the  Clerk  of  the  Court,  to  receive  an  order  to  lake  the  same  (not  exceeding 
at  any  one  time  three)  from  the  Library,  he  being  thereby  responsible  for 
the  due  return  of  the  same  within  a  reasonable  time,  or  when  required  by 
the  Clerk.  And  it  shall  be  the  duty  of  the  Clerk  to  keep,  in  a  book  for 
that  purpose,  a  record  of  all  books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  In  case  the  same  shall  not  be 
BO  returned,  the  party  receiving  the  same  shall  be  responsible  lor,  and  for- 
feit and  pay  twice  the  value  thereof;  as  also  one  dollar  per  day  for  each 
day's  detention  beyond  the  limited  time. 

2.  It  u  ordered  by  the  Court,  That  during  the  sesdon  of  the  Court,  any 
Judge  thereof  may  tuke  from  the  Law  Library  any  book  or  books  he  may 
think  proper,  he  being  responsible  for  the  due  return  thereof. 

40.— Jakdary  Tebm,  1833. 

Wkertai,  It  has  been  represented  to  the  Court,  that  it  would  in  many 
cases  accommodate  Counsel,  and  save  expense  to  parties,  to  submit  causes 
upon  printed  arguments.     It  is  therefore 

Ordtred,  Thai  in  all  cases  brought  here  on  appeal,  writ  of  error,  or  other- 
wise, tike  Court  will  receive  printed  arguments,  if  the  Counsel  on  either  or 
both  Bides  shall  chose  so  to  submit  the  aame.    (See  Rules  41  and  51.) 

41.— 1834. 
Ordered,  That  the  original  opinions  of  the  Court,  delivered  to  the  report- 
er, be  filed  in  the  office  of  the  Clerk  of  the  Court  for  preservation  as  bood 
B8  the  volume  of  Reports  for  the  term,  at  which  they  are  delivered,  shall  be 
published. 
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43—1835. 

All  the  opinion!  delivered  by  the  Court  since  the  coiDmeDeement  of  the 
term  ahajl  be  forthwith  delivered  over  to  the  Clerk  to  be  recorded. 

And  all  opiniaoa  hereaRer  delivered  by  the  Court  shall  immediately,  up- 
on tlie  deLvery  thereor,  be  io  like  manner  delivered  over  to  the  Clerk  to  be 
recorded.  And  it  *hall  be  the  duty  or  the  Clerk  to  cause  the  nrae  to  be 
forthwith  recorded,  and  to  deliver  the  originali  with  a  traDscript  of  the  Judg- 
ment or  decree  of  the  Court  thereon  to  the  reporter,  as  toon  ai  the  aame 
■hall  be  recorded. 

And  all  the  opinions  of  the  Court,  aa  far  aa  practKable,  be  recorded  during 
the  term,  bd  that  the  publicaiion  of  the  reports  may  not  be  delayed  thereby. 

43.— 1836. 

1.  In  all  caaea  where  ft  wiit  of  error,  or  an  appeal,  shall  be  brought  to 
this  Court  from  any  judgment  or  decree  rendered  thirty  days  before  the 
oommencement  of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error,  or 
appellant,  as  the  caae  may  be,  to  docket  the  cause  and  file  the  record  there- 
of with  the  Clerk  of  this  Court  within  the  first  six  days  of  the  term.  If  be 
sballfiil  so  to  do,  the  defendnot  in  error,  or  appellee,  as  the  case  may  be, 
may  docket  the  cauae  and  file  a  copy  of  the  record  with  the  Clerk,  in  which 
case  it  shall  stand  for  argument  at  the  term ;  or  at  bis  option  he  may  bava 
the  cause  docketed  and  dismissed  upon  producing  a  certificate  from  the 
Cleric  of  the  Court,  wherein  the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying  that  such  writ  of  error  or  appeal,  had  been  duly 
aned  out  and  allowed. 

2.  No  writ  oferror  or  appeal  dball  be  docketed,  or  the  record  of  the  cause 
Sled  by  the  plaintiff  in  error,  or  appellant,  afler  the  first  six  days  of  the  term, 
except  upon  the  terms  that  the  cause  shall  stand  for  argument  during  the 
term,  or  be  continued  at  the  option  of  the  defendant  in  error,  or  appellee. 
But  in  no  case  shall  the  plaintiff  in  error,  or  appellant,  be  entitled  to  docket 
the  cause  and  file  the  record,  afler  the  rame  shall  have  been  docketed  and 
dismissed  in  the  manner  provided  for  in  the  preceding  rule,  unless  by  order 
of  the  Court  or  with  the  consent  of  the  opposite  party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed  and  the  record  filed 
with  the  Clerk  by  either  party  until  alkr  thirty  days  from  the  commence- 

'  raentof  the  term,  the  cause  shall  stand  continued  until  the  next  term.     (Sh 
Stilri  19  and  30.) 

44.— 1837. 
When  a  printed  argument  shall  be  filed  for  one  or  both  parties,  the  case 
shall  stand  on  the  same  footing  as  if  there  were  an  appearance  by  Counsel. 
(St*  Rule  31.) 

45.— 1838. 
In  all  cases  where  any  suit  shall  be  dismissed  In  this  Court,  except  wber« 
nl  shall  be  for  woat  of  jurisdiction,  costs  shall  be  allowed  for  the 
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deftodant  in  error,  or  appellee,  eu  the  case  may  be,  ualesa  otherwise  agreed 
by  the  parties. 

Id  all  cases  of  affirmance  of  any  judgment  or  decree  ia  this  Court,  costs 
•hall  be  allowed  to  the  defeDdaot  in  error  or  appellee,  as  the  case  may  be, 
unleas  otherwise  ordered  by  the  Court. 

In  all  cases  of  reveraals  of  any  judgment  or  decree  in  this  Court,  except 
where  the  reversal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
ID  this  Court  for  the  plointiS'  in  error  or  appellant,  as  the  case  may  be,  on- 
tess  otherwise  ordered  by  the  Court. 

Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the  United  States 
are  a  party ;  but  in  such  cases  no  cosls  shall  be  allowed  in  this  Court  for 
or  against  the  United  States. 

Id  all  cases  of  the  dismissal  of  any  suit  io  tbis  Court,  it  shall  be  the  duly 
of  the  Clerk  to  issue  a  mandate,  or  other  proper  process,  io  the  nature  of  a 
precedendo,  to  the  Court-below,  for  the  purpose  d*  informing  such  Court  of 
the  procAedings  in  this  Court,  so  that  further  proceedings  may  be  bad  in 
such  Court  as  to  law  and  justice  may  appertain. 

When  costs  are  allowed  in  this  Court,  it  shall  be  the  duty  of  the  Clerk 
to  insert  the  amount  thereof  in  the  body  of  the  maadale,  or  other  pfoper 
process,  sent  to  the  Court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

46,-1838. 
All  motions  herealler  made  to  the  Court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facta  aiid  objects  of  ibe  motion. 

47.— 1838. 

The  Court  will,  at  every  future  session,  announce  on  what  day  it  will 

adjourn  at  least  ten  days  before  the  time  which  shall  be  fined  upon ;  and  the 

Court  will  take  up  no  case  for  argument,  nor  receive  any  case  upon  printed 

briefs,  within  three  days  next  before  the  day  fixed  upon  for  adjournment. 

48.— 1841. 
Ordered,  That  the  Clerk  take  charge  of  the  hooks  of  the  Court,  together 
with  such  of  the  duplicate  law  books  as  Congress  may  direct  to  be  tnuw- 
ferred  to  the  Court,  and  arrange  them  in  the  Cooference  room,  which  be 
shall  have  Stled  up  in  a  proper  manner;  and  that  he  do  not  permit  such 
ImmIib  to  be  taken  therefroni,  by  any  one,  except  the  judges  of  the  court 

49.— 1842. 
{Rescinded.)— Ordered,  That  printed  arguments  will  not  be  received  un- 
der the  fortieth  rule  of  the  court,  unless  filed  within  forty  days  from  the  com- 
mencement of  the  Term,  except  in  cases  which  are  reached  in  the  regular 
call  of  the  docket    {See  Rule  52.) 

50.— December  Term,  1844. 
Ordered,  That  the  court  will  not  hear  argument*  on  Saturday,  (unless 
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for  ipecial  cauw  it  ihall  order  lo  the  contraiy,)  but  wUI  devote  that  day  to 
the  other  buBinem  of  the  court ;  and  that  on  Friday  io  each  week,  during 
the  sitting  of  the  Court,  motiouB  iu  caacB  not  required  by  the  Rule*  of  the 
Court  to  be  put  on  the  docket  ahall  be  eatiiled  to  preference,  if  such  motion* 
■hall  be  made  before  the  Court  ahall  have  entered  on  the  hearing  of  a  cause 
upon  the  docket;  and  the  Rule  No.  34,  adopted  at  February  Term,  1824, 
be,  and  the  sanie  is  hereby,  reactnded. 

51.— Decembeh  Term,  1644. 
Ordered,  That  no  printed  or  written  arguraen'  be  hereafter  received,  un- 
le«  thn  nme  ahall  be  signed  by  an  attorney  or  counsellor  of  this  court 

52.— Dec«mber  Term,  1844. 
Ordered,  That  printed  arguroenta,  under  the  fortieth  Rule,  will  be  received 
hereafter,  and  at  the  present  Term,  uolil  the  first  Monday  in  February  in 
eech  and  every  term,  while  the  Supreme  Court  coniinuei  to  meet  on  the  fir«t 
Monday  in  December;  and  that  theforty-nintfa  rule  of  the  Court,  adopted  at 
January  Term,  1842,  be,  and  the  same  is  hereby,  rescmded. 


Ordered,  That  no  counsel  will  be  permitted  lo  epealc,  on  the  argument  of 
any  case  io  this  court,  more  than  two  hours,  without  the  spedd  leave  of  the 
court,  granted  before  the  argument  begins. 

Counsel  will  not  be  heard,  unless  a  printed  abstract  of  the  caw  be  first 
filed,  together  with  the  points  intended  to  be  made,  and  the  authorities  intend- 
ed to  be  cited  in  support  of  them,  arranged  under  their  respective  points,  and 
no  other  book  or  case  can  be  referred  to  in  the  argument 

Ifoaeofthepartiesomits  to  file  suehaslalBraent  he  cannot  be  beard,aod 
the  case  will  be  heard  ex  parte,  upon  the  argument  oi'  the  party  by  whmn 
the  statement  is  filed. 

This  rule  to  take  effect  on  the  first  day  of  December  Term,  1849. 

Woodbury,  J.,  does  not  concur  in  this  rule. 

54. — December  Term,  1849. 
Ordered,  That  where  on  appearance  is  not  entered  on  the  record  for  either 
the  plaintiff  or  defendant  on  or  before  the  second  day  of  the  term  next  suc- 
ceeding that  at  which  the  case  is  docketed,  it  shall  be  dismissed  at  the  eosta 
of  the  plaintiff. 

55. 

Ordered,  When  a  case  is  called  for  argument  at  two  snecessive  terms,  and 

upon  the  call  at  the  secoud  terra  neither  party  is  prepared  to  argue  it,  it  shall 

be  dismissed  at  the  costs  of  the  plaintiff,  unlen  sufficient  cause  is  shown  for 

further  postponement 
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OF  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 


A  libel,  iarormatioD,  or  petilioo,  muBt  stale  plainly  the  Tacta  upon  wbicb 
reheT  i*  aought,  without  any  repetitioDH  or  amplificatioa  of  cbargei. 

Rule  2. 
No  process  shall  iasue  until  the  pleadiDg  or  atatement  in  writing  upon 
which  it  ii  albwed  be  duly  filed. 

Rule  3. 
Libels,  (except  on  behalf  of  the  United  States,)  praying  an  attachment 
in  ptrtonam  or  in  rem,  or  demanding  the  answer  of  any  party  on  oath,  ihall 
be  verified  by  oath,  or  affirmation. 

Role  4. 
The  oath,  or  affirmation,  of  the  party  himseK]  in  all  cases  where  one  is 
necessary,  shall  be  required  to  pleadings  filed  in  his  name,  except  as  is  here- 
after otherwise  provided,  or  as  shall  be  specially  ordered  by  the  judge. 

Libels,  informations,  or  petitions,  praying  a  monition  or  citation  only 
without  attachment,  need  not  be  sworn  to. 

Role  6. 
Libels,  and  other  proceedings  to  be  filed,  shall  be  plainly  and  fairly  en- 
grossed, without  eramires  or  interlineaUons  materially  defacing  them.  If 
papers  not  conforming  to  this  Rule  are  offered,  the  clerk  shall  require  the 
alloeaiuT  of  the  judge  to  be  endorsed  thereon  before  he  receives  them  on 
the  files. 

Amendments,  or  supplementary  matters,  must  be  connected  with  the 
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libel  or  other  pleading  hy  appropriate  raferences,  without  a  recajritulatioo 
or  restatement  of  the  pleading  amended  or  added  to. 

Rule  8. 
In  suits  for  seamen's  wages,  any  mariner  in  the  same  voyage  not  made  a 
party,  may  by  short  petition  to  the  court  in  any  itage  of  the  cause  previous 
to  the  final  dietributiou  of  the  fund  in  court,  or  diacbarge  of  the  defendant 
and  hiB  sureties,  be  joined  as  libellant  in  the  cause,  but  iu>  costs  shall  be  al- 
lowed for  the  proceedings  taken  to  make  him  a  party. 

Rui^  9. 
The  proctor  in  the  original  cause  shall  not,  however,  be  cmnpelled  to  pro- 
ceed in  behalf  of  such  petitioning  mariner,  unless  a  reasonable  iitdemnity  is 
ofiered  for  such  costs  as  may  be  mcurred  in  consequence  of  his  being  joined 

Role  10. 

In  case  of  salvage  and  other  causes  dvil  and  maritime,  persons  entitled 

to  participate  in  the  recovery,  but  not  made  parties  in  the  origioal  libel,  may 

upon  petition  be  admitted  to  prosecute  as  co-Lbellanta  on  such  terms  as  the 

court  may  deem  reasonable. 

Rule  11. 
Process  on  hbels  or  informations  may  be  made  returnable  on  any  day  at 
a  stated  or  special  term,  but  writs  for  the  sale  of  property  under  any  order 
or  decree  of  the  court,  and  all  final  proceaa^  shall  be  returnable  at  a  stated 
term,  uulew  upon  cause  shown  an  earlier  day  is  specially  appointed  by  the 
judge. 

Role  13. 

Tae«day  of  each  week  is  ^poiuted  as  a  special  sessions  of  the  court, 

(except  the  stated  term  be  then  in  session,)  at  which  the  aeme  pmceedlnga 

may  be  token,  in  cause*  of  adniiralty  and  maritime  jurisdiction,  as  at  a 

stated  term. 

RoLB  13. 

Process  to  be  used  in  oommencing  suits  shall  be  a  eilalion  or  monilion  i 

an  altaekmtnt  in  rem,  united  with  a  monitum,  or,  by  ^wcial  allowanoe  of  tfaa 

judge,  with  an  attaehment  in  ptrionam ;  an  aiiaehmetU  in  ptrsonam  and  • 

taril  of  foreign  atlaehnmtt, 

Rd(.e  14. 
Where  no  specific  proceas  is  provided  by  the  Rules,  parties  may  have 
such  proceai  as  is  in  use  in  like  oases  in  the  supreme  court  of  the  state. 

Rule  15. 

Where  it  is  not  derared  to  arrest  a  defendant,  the  clerk  on  filing  a  libel  or 

information  may  at  the  instance  of  the  actor  issue  a  citation  or  monition,  ao- 

ec»ding  lo  (he  usage  in  civil  and  admiralty  proceedings. 

46 
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Rule  16. 
No  procese  in  perionam  lor  the  amrt  of  any  pennn,  io  caws  of  torts  or 
unliquidated  damage*,  shall  iasue,  except  upon  the  maiidate  of  the  judge. 

Rdlb  17. 
In  caaea  of  Kquidated  damages,  when  the  certainty  and  aiiM»nt  oT  the 
demand  appear  upoa  the  face  of  the  libel,  an  sttaehroent  m  ptrtoiiam  may 
be  iMued  by  the  elerk  without  as  order.  The  attaehmeDt  BtwU  [dainly  ex- 
preas  the  cauae  of  action  and  the  amonat  of  the  demand,  and  die  elerk  ahall 
endoiM  tbereoD  the  sum  for  which  bail  is  required,  not  ezoeeding  one  hun- 
dred dollan  above  the  sum  sworn  to  be  due  and  nnpaid  -,  bat  no  attachment 
w  citation  shall  be  iasued  until  the  Gbellant  ehaU  have  filed  a  atipnhtioa  for 
coats  ia  the  sum  of  one  hundred  doUanr,  (except  in  anita  by  the  United 
States.) 

Rule  18. 
On  the  return  of  a  citation  or  warrant  by  the  marahal  "ttrved  ^ertoii- 
oJJy,"  the  party  ahall  be  deemed  in  court,  and  may  be  proceeded  agaioit 
accordingly. 

Rdle  19. 
When  the  citation  or  monition  in  auits  in  ptrMonam  is  not  served  person- 
ally, the  Ubellant  may  at  hie  election  pursue  the  defendant  to  a  decree  <^ 
eoatumecy,  in  which  decree  may  be  embraced  an  order  for  the  attachment 
of  the  defendant  as  for  contempt  of  procees ;  or,  on  verifying  by  oath  the 
matl«ta  demanded  by  the  libel,  the  Ubellant  may  have  an  attachment  m 
ptrioncm  iatlanler,  on  the  return  of  the  citation  "-not  tervtd." 

Rule  20. 
In  the  latter  case  all  subsequent  proceedings  may  be  as  if  the  attachment 
had  been  aued  out  in  the  fint  instance. 

Role  21. 

On  warrants  to  arreat  the  peiwn  in  admiralty  and  maritime  causes,  the 
manhall  may  take  bail  in  the  form  of  a  stipulation  and  in  the  sum  endorsed 
on  the  warrant,  conditioned  for  the  appearance  of  the  party  on  the  return 
day  to  answer  to  the  Ubellant  in  a  cause  civil  and  maritime,  according  to 
the  comae  of  the  court 

RcLE  22. 

The  sureties  having  made  oath  thereon  to  their  suOiciency,  and  the  bail 
stipulation  being  filed,  it  shall  have  the  same  effect  in  favor  of  ths  actor  and 
against  the  def«idaot  as  if  taken  in  court ;  and  the  manlia]  shall  be  deemed 
discharged  of  all  personal  responsibility  for  the  appearance  of  the  res- 
pondent. 

RcLE  23. 
In  case  the  marshal  does  not  file  such  stipulation,  or  the  sureties,  bting 
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reqirired,  reAiM  lo  justify,  like  prooeedlnga  may  be  taken  to  compel  the  mar- 
ahal  to  bring  in  the  party,  aa  if  no  stipulation  had  been  entered  into. 


The  condition  of  the  itipulation  sball  be  deemed  eBtiaGed  if  the  paitjr 
shall  appear  in  penoo  on  the  return  day  of  the  warrant  and  snbmit  hhnaelf 
for  commitment,  or  enter  into  the  usual  stipulation  in  the  cauw,  according 
to  the  coune  of  the  court. 

Rui^  25. 

If  a  party  againat  -whom  a  warmnt  of  arrest  issues  cannot  be  found  and 
return  thereof  be  made,  the  plaintiff  may  upon  the  mandate  of  the  judge 
have  a  warrant  to  attach  the  proper^  of  the  defendant,  and  may  also  hare 
inserted  therein  a  clause  of  foreign  attachment,  according  to  the  course  of 
the  admiralty. 

In  all  cases  of  attachment  under  admiralty  process  to  compel  an  appear- 
aoce,  the  attachment  may  be  dissolved  on  the  party's  giving  a  ttipolation 
with  auretiea,  to  the  Mune  effect  as  in  cases  of  arrest. 

Rdle  27. 

In  eases  of  foreign  attachment,  if  the  defendant  appear,  the  wame  ptth 

ceedingB  may  be  had  as  is  usual  in  suits  in  ^frntnom,  and  if  he  make  default, 

the  court  will  proceed  ts  parte,  and  pronounce  the  proper  decree,  unless  the 

attachment  is  dischai^d  at  the  iostance  of  the  garnishee. 


{  Pmeeaseaonot  issue  against  goodsjcAoiej  in  ociton  or  moneyH  in  the  hands 
of  third  persona,  except  by  the  order  of  the  judge  and  upon  due  proof  of  the 
elaim  first  made ;  and  the  names  of  such  persona  and  also  of  the  penons 
whose  effects  are  to  be  attached,  together  with  a  apeciiication  of  such  ef- 
fects, shall  be  expressed  in  the  process. 

Role  29. 
On  the  service  of  the  attachment  by  arrest  of  property,  the  parlies  hold- 
ing the  property  or  funds  attached,  shall  on  the  return  day  of  sneh  proeen 
file  an  affidavit  containing  a  full  and  true  alateraent  of  the  property  or  fundi 
in  their  hands  belonging  to  the  principal  party  at  the  time  the  attachiaent 
was  served  and  at  the  time  the  depostion  ia  made,  and  declare  whether 
they  have  any,  and  if  any,  what  claim  to  any  and  what  part  thereof;  and 
shall  then,  <m  motion  of  the  actor,  pay  into  court  such  amount  aa  they  shall 
not  chum,  or  aa  may  be  ordered  by  the  court,  or  give  stipulation,  with  auf- 
fident  lurety  to  abide  the  further  order  or  decree  of  the  court  in  rebtkm 
thereto ;  and  on  their  default  in  this  behalf  a  rule  may  be  entered  that  an 
attachment  issue  against  them  unlen  they  diall  ^^low  cause  in  four  days  or 
on  the  first  day  the  court  is  in  seaabn  afterwards. 
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RULB  30. 

When  the  property,  eSecta  or  credita  named  in  the  proceA  are  not  dfr- 
livered  up  to  the  mBrahal  by  the  gamiahee  or  trurtee,  or  are  denied  hy  him 
to  be  the  property  of  the  party,  it  slmll  t>e  a  (uffident  aervice  of  nich  foreign 
attachment  to  leave  a  copy  thereof  with  such  trustee,  or  at  his  residence  or 
usual  place  of  buaineso,  uoleas  the  libellant  shall  by  competent  surety  in- 
demnify the  marshal  for  arresting  the  property  pointed  out  to  him. 

Rqle  31. 
On  the  return  by  the  marshal  of  service  of  such  attachment  by  notice 
BJid  copy  with  the  reason  thereof,  the  Ubetluit  may  move  the  court  lor  a 
peremptory  attachment  ar  such  order  aa  the  equity  of  the  ca«e  may  de- 
majid ;  or  on  proof  satisfactory  to  the  court  that  the  property,  &c.  beknigs 
to  the  defendant,  may  proceed  to  a  hearing  and  final  decree  in  the  cause  as 
if  the  property  had  been  held  in  arrest. 

Rule  32. 
All  process  to  the  marshal  shall  be  returned  on  the  return  day  thereof, 
end  if  he  shall  not  return  the  same  in  four  days  after  being  required  in 
writing  so  to  do,  by  any  person  or  his  proctor,  upon  affidavit  of  such  re- 
quirement and  of  the  delivery  of  the  proceae  to  him,  an  order  may  be  en- 
tered of  cotuw  that  he  show  cause  why  an  attachment  shall  not  issue 
against  him ;  and  in  the  case  of  process  in  rem,  the  return  of  the  maishat 
shall  espress  the  day  of  the  seizure  of  the  property  or  the  day  of  sale,  if  a 
procese  for  that  object. 

Rule    33. 
No  procem  shall  be  received  on  file  anlcH  doty  retnrned  by  the  officer  la 
whom  directed. 

Rcu:  34. 
In  ease  the  oourt  is  itot  in  sesaion  at  the  return  of  pracew  requiring  to  be 
acted  on  in  open  court,  proceedings  shall  be  deemed  continued  to  the  next 
sitting  of  the  court,  (either  slated  or  special,)  at  which  time  the  like  proceed- 
ings may  be  had  thereupon  as  if  then  returnable. 

Rule  35. 
On  prodamation  af\er  due  return  of  process,  the  Lltellant  shall  be  entitled 
to  a  decree  of  default  or  contumacy,  according  to  the  rtature  of  the  ease, 
and  the  three  proclamatiooa  herBtofore  used  are  abolished. 


In  case  of  the  attachment  of  property,  or  the  arrest  of  the  person  in 
causes  of  civil  and  admiralty  jurisdiction,  (except  in  sails  for  seamea's  wages 
when  the  attachment  is  isBued  upon  certificate  pursuant  to  the  act  of  Ceo- 
gte«  of  July  20, 1790,)  the  party  arrested,  or  any  person  having  a  right  to 
inturene  in  respeet  to  the  thing  attached,  may  upon  evidence  ibowitv  nny 
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Improper  pncticea  or  a  manifest  want  of  eqtiity  on  the  part  of  the  libellant, 
hare  a  maodate  from  the  judge  for  the  libellant  to  abow  cause  inatanter 
why  the  arrest  or  atlachmeat  should  not  be  vacated. 

Rule  37. 
StipolatioDs  may  be  taken,  in  admiralty  and  maritime  causes  out  of  court 
before  the  clerk  or  a  commisBioDer,  under  a  dedmu*  pote*tattm.  The  offi- 
cer taking  the  stipulatioD  shall,  if  required  by  the  opposite  party,  examine 
the  sureties  on  oath  and  decide  as  to  their  competeocy.  An  appeal  may 
be  taken  inslanttr  to  the  judge,  in  case  the  decision  is  against  the  auSiciency 
of  the  Buretiea. 

Rule  38. 
The  conditions  of  stipulations  in  causes  in  ptrtonam  shall  be  that  llie 
principal,  whenever  required  by  this  court  or  an  appellate  court  in  case  of 
appeal,  shall  appear  and  answer  to  the  cause  or  to  interragatorieB,  and  pay 
all  costs  that  may  be  decreed  against  him,  and  by  the  respoadent  or  defend- 
ant that  he  will  also  perform  and  abide  all  otdera  and  decrees  in  the  cause 
inierlocotory  or  final,  or  deliver  himself  peraoDally  for  commitment  in  exe- 
cution of  sncb  orders,  to  the  proper  officer. 

RcLE  39. 
The  amount  of  stipulations  on  the  part  of  the  defendants  in  causes  in 
penonam,  tAoil  be  the  sum  endorsed  on  the  warrant,  and  in  rnn  on  the  de- 
livery of  property  attached  the  appraised  or  agreed  value  of  the  property 
seized,  unless  the  sum  in  either  case  is  modified  or  enlarged  by  order  of  the 

Rule  40. 
ApplicBtion  may  be  made  inirlanler  to  the  judge  afler  an  arrest  in  ptr- 
fonam,  to  mitigate  the  amount  o!  the  boil  stipulation  ;  and  like  application 
may  be  made  at  any  time  afler  property  has  been  delivered  on  bail  atipula- 
tion,  upon  facts  occurring  afW  such  delivery,  to  discharge  such  etipulatkm 
or  to  reduce  the  amount  accordin^to  the  equity  of  the  case,  previous  notice 
of  the  applicatnn  having  been  given  the  proctor  of  the  libellant. 

Rule  41. 
Two  days'  notice  shall  be  given  the  proctor  of  the  libellant,  of  apptiea- 
tiona  for  delivering  up  on  stipulation  property  under  attachment,  specifying 
the  sureties  intended  to  be  given  and  their  occupaticms  and  places  of  resi- 
dence and  the  officer  before  whom  and  the  place  where  the  stipulation  will 
be  offered,  except  ia  suits  by  seamen  for  wages,  when  such  notice  may  be 

kUlOHttT. 

Rule  42. 

The  stipulation  or  bond  to  be  given  upon  releasing  and  delivering  up 

property  arreeted  by  process  of  the  court,  shall  be  condllioned  that  the  claimant 
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and  hi*  luretiM  aball  at  any  time  upon  the  bterlocntOT;  order  or  decree  of 
the  court,  or  of  eny  appellate  court  to  which  the  cause  toaj  proceed,  and 
on  notice  or  luch  order  to  the  proctor  of  the  partf  to  whom  the  propertp 
shall  hare  beeu  delivered  bring  into  court  the  appraised  or  agreed  value  of 
such  property  or  any  part  thereof  ao  ordered  or  decreed.  If  no  proctor  ii 
employed  by  luch  party,  the  order  or  decree  sball  be  deemed  peremptory 
two  daya  after  the  same  is  entered. 

RoLS  43. 

The  clerk  ihall  provide  a  book  in  which  shall  be  registered  aH  Mipula- 
tiorw  filed  in  caiiaes  civil  aod  admiralty  which  shall  be  open  to  the  examina- 
tion of  all  parties  iuierested. 

RtTLE  44. 

No  procea  in  r«m  ahall  be  iamied,  nor  shall  any  appearance  or  answer  be 
received  or  third  party  be  permitted  to  intervene  and  claim,  (except  on  the 
part  of  the  United  Statee,)  unless  a  stipulation  in  the  sum  of  two  hundred 
and  fifty  dollars  shall  be  first  entered  into  by  the  party  and  at  least  one 
•ure^  resident  in  the  district,  conditioned  that  the  principal  shall  pay  all 
costs  awarded  against  bun  by  this  court,  or  in  caae  of  appeal,  by  the  appel- 
late court. 

Rdlb  45. 

But  seamen  suing  in  rem  for  wages  in  their  own  right  and  for  their  own 
benefit  for  aerrices  on  board  American  vevels,  and  Halvon  coming  into  port 
in  poaMsaion  of  the  property  libelled,  Hhall  not  be  required  to  give  such  ae- 
eurtly  in  the  firat  inataace.  The  court  on  motion  with  notice  to  the  libel- 
lants  may,  after  the  arrest  of  the  property,  for  adequate  cause  order  the 
usual  stipulation  to  be  given  in  theee  caaee,  or  that  the  property  arrested  be 
discharged. 

RcLG  46. 

Notice  of  the  arrest  of  property  by  attachment  in  r«ni,  in  beh^  of  iodi- 
Tidiial  suitors,  shall  be  published  and  affitediotheraanner  directed  by  act  of 
Congreaa  in  caaes  of  seizures  on  the  paif  of  the  United  States,  except  when 
the  judge  by  special  order  directi  a  shorter  notice  than  fourteen  daya ;  and 
except  that,  instead  of  the  substance  of  the  libel  a  short  statement  of  ita 
purport  may  be  given. 

Rule  47. 

Notice  of  sale  of  property  after  condemnation  in  suita  in  mn,  (except  un- 
der the  revenue  lawa  and  on  seizure  by  the  United  States,)  shall  be  six 
days,  unloH  otherwise  specially  directed  in  the  decree  of  condemnation  and 

Rdle  48. 
All  Buch  notices  shall  be  published  in  the  manner  directed  by  aet  of  Coa- 
greaa,  in  lix  case  of  condemnation  under  the  revenue  laws. 
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RoLB  49. 

The  marBhal  shall  be  allowed,  (in  coofonmly  lo  the  former  usage  of  the 

court,)  one  dollar  and  filly  cents  per  day  for  the  custody  of  a  vessel,  her 

tackle,  apparel  and  furaiture,  seized  by  any  officer  of  the  reTenue,  and  seized, 

Ubelled  and  prosecuted  for  tbrfeiture. 

Ro[£  50. 
He  shall  be  allowed  for  the  custody  of  goods  so  nized,  on  all  sums  not  ex- 
ceeding $5000,  held  in  custody  less  than  thirty  days,  two  per  cent ;  on  all 
sums  exceeding  (5000,  held  in  custody  len  than  tiartj  days,  one  per  cent, 
OD  all  sums  not  exceeding  $5000,  held  in  custody  over  thirty  days,  two  and 
a  half  per  ceot,  and  on  all  sunn  exceeding  $5000,  held  in  custody  over  thirty 
days,  one  and  a  half  per  cent :  except  on  attachment  of  specie,  boUiiMi,  jew- 
elry or  precious  stones,  the  allowance  to  the  marshal  abaJi  be  ifwcjfinlly 
fixed  by  the  court,  having  regard  to  the  special  circunistBOcee  of  each  com. 

Role  51. 
The  marshal  may  have  like  allowances  taxed  <m  all  other  attachments 
of  property  in  causes  of  civil  and  admiralty  jnriadictioD. 

Rdlb  52. 

AH  the  above  allowances  are,  however,  subject  to  alteration  by  the  court 
on  roolioo,  due  aotice  thereof  being  given  the  oppo«te  party  and  adequate 
cause  being  shown  therefor. 

Rule  53. 

The  allowance  to  the  marshal  abo* e  appointed  for  the  custody  of  goods, 
shall  be  computed  opoa  the  gross  proceeds  in  case  of  sale  ;  or  upon  the  ap- 
praised or  agreed  value  if  btKoded;  but  the  marshal,  in  ease  of  an  agreed 
valuation  between  the  parties  not  assented  to  by  him,  may  have  an  appraiae- 
rnent  in  the  usual  mode. 

Rule  54. 

If  attachmeats  in  rem  are  accompanied  by  writteD  instructions  to  the  mar- 
shal, specifying  the  sum  demanded,  (adding  thereto  $250  to  cover  costs,)  he 
shall  as  in  case  of  executioiu,  only  arrest  so  much  of  the  goods  or  effects  to 
be  seized  (when  severable)  as  shall  be  sufficient  to  ntisfy  meh  aioouote. 

RcLE  55. 
In  all  cases  of  stipulations  in  civil  and  Admiralty  causes,  any  party  having 
an  interest  in  the  subject  matter  may  more  the  court,  on  apeaal  cause  ahown, 
for  greater  or  better  security,  giving  the  oppodte  party  two  days  notice  there- 
of, unless  a  shorter  time  is  allowed  by  order  of  the  judge. 

Rdlk  56. 
After  a  citation  or  monition  or  warrant  of  arrest  in  suits  in  ptrtonam  re- 
turned "  terved  ptrionaUy,"  if  the  defendant  do  not  appear  at  the  return  day 
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lie  shall  be  deemed  in  contumacy  and  in  default,  and  tlie  libcllant  may  thkc 
order  for  enforcement  of  the  atipulation,  (in  case  any  is  given,)  or  to  coupel 
the  defendant's  appearance,  according  to  the  couTse  of  Admiralty  proceed- 
ings :  or  at  bia  option  may  proceed  to  hearing  ex  parte,  and  obtain  the  proper 
decree,  ualeBs  the  court,  for  good  t^use,  shall  allow  ibe  defendant  further 

RoLi  57. 

In  suits  m  periontim,  stipulators  to  the  marshal  on  the  arrest  of  the  defen- 
dant may  be  discharged  from  their  stipulation  on  the  surrender  of  the  princi- 
pal, as  in  cases  of  bail  at  law. 

Rule  58. 

So  alao  stipulators  or  fide-juiaorei  after  the  return  of  the  attachment,  in 
suits  in  personam,  may  surrender  their  principal,  or  he  may  surrender  him- 
self) in  discharge  of  the  stipulatioD,  as  in  cases  of  special  bail  at  law  :  except 
in  respect  to  costs  in  this  court,  or  any  other  court  to  which  the  cause  may 
be  appealed. 

Rut^  59. 

All  stipulalioDH  ia  causes  civil  and  maritime  shall  be  executed  by  the  prin- 
dpal  party,  (if  within  the  district,)  and  at  least  one  surety  resident  therein, 
and  shall  contain  the  consent  of  the  stipulators,  that  in  case  of  default  or  con- 
tumacy  on  the  part  of  the  principal  or  sureties,  execution  to  the  amount 
named  in  such  stipulation  may 
the  stipulalors. 

The  court  will  modify  the 
amount  to  be  collected,  according 
parties  mutt  supply  at  least  two  a 

ECLE  60. 

In  case  ofseizvire  of  property  in  behalfof  the  United  States,  an  appraiae- 
mCDt  for  the  purpose  of  bonding  the  same  may  be  had  by  any  party  in  inte- 
rest, on  giving  one  day's  previous  notice  of  motion  before  the  court,  or  the 
judge,  in  vacation,  for  the  appointineut  of  appraisers. 

Rule  61. 
If  the  parties,  or  their  proctors,  and  die  district  attorney  are  present  in 
court,  such  motion  may  be  made  mttanter  after  seizure  and  without  previous 
notice. 


3  against  the  goods,  chattels  and  lands  of 


10  the  time  it  may  stay  and  the 
the  equity  of  the  case.     Non-reaideut 


Orders  for  the  appraisement  of  property  under  arrest,  at  the  suit  of  an  in- 
dividual, may  be  entered  of  course  by  the  clerk  at  the  instance  of  any  party 
interested  therein,  or  upon  filing  the  consent  of  the  proctors  for  the  respec- 
tive parties. 
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RcLt  63. 

Only  one  appraiser  is  to  be  appoinled  id  suits  by  individnala,  unless  other* 
wise  Bpecially  ordered  by  the  judge,  and  if  the  respeclive  parties  do  not  agree 
in  writing  upon  the  appaiser  to  be  appoioted,  tlie  clerk  shall  forthwith  name 
him,  either  party  having  a  right  of  appeal  instanter  to  the  judge  from  such 
nomination,  tbr  adequate  cause. 

Hole  64. 

In  caae  vessel^  their  tackle  or  appurlenaoces,  are  to  be  appraised,  the  clerk 
■hall  name  a  warden  of  the  port,  and  in  case  of  raercbandtse,  an  appraiser  or 
an  assistant  appraiser  of  the  oustom  house,  as  appraiser. 
Rule  65. 

In  suits  in  rem  for  seamen's  wages,  and  in  all  other  actions  m  rem  for  sums 
certain,  the  claimant  or  respondent  may  pay  into  court  the  amount  sworn  to 
be  due  in  the  libel,  with  interest  computed  thereon  frqm  the  time  it  was  due 
to  the  stated  term  next  succeeding  the  return  day  of  the  attachment,  and  the 
costs  of  the  officers  of  court  already  accrued,  together  with  the  sum  of  $350 
to  cover  further  costs,  &c,  &c ;  or,  at  his  option,  may  give  stipulation  to 
pay  euch  sworn  amount  with  interest,  costs  and  damages,  (first  paying  into  ' 
court  the  coetB  of  the  officers  of  court  already  accrued,)  and  in  either  case 
may  therenpou  have  an  order  entered  ijtslatUer  Tot  delivery  of  the  property 
arrested— without  having  the  same  appraised. 
Rule  66, 

Appraisers,  before  executing  their  trust,  shall  be  sworn  or  affirmed  to  its 
foithful  discharge  before  the  clerk  or  his  deputy,  (who  are  hereby  sppoinled 
eommisaionera  for  the  qualiScation  of  appraisers,)  and  shall  give  one  day's 
previotiB  notice  of  the  time  and  place  of  making  the  appraisement,  by  affix- 
ing the  same  in  a  conepieuoua  place  adjacent  to  the  United  States'  Courts 
Rooms,  and  where  the  marshal  usually  affixes  bis  nouces,  to  the  end  that 
all  persons  coDoemed  may  be  informed  thereof]  and  the  appaisement  when 
made  shall  be  returned  to  the  clerk's  office. 
Rule  67. 

Appraisers  acting  under  an  order  of  this  court  shall  be  severally  entitled 
to  throe  dollars  for  each  day  necessarily  employed  in  making  the  appraise- 
meot ;  to  paid  by  the  par^  at  whose  iusiance  the  same  shall  be  ordered. 
Eui.E  68. 

No  vessels,  goods,  wares  or  merchandise  in  the  custody  of  the  marshal 
shall  be  released  from  detantion  upon  appraisement  and  surety,  until  the 
costs  and  charges  of  tbs  officers  of  this  court,  so  far  as  the  same  shall  have 
accrued,  shall  first  be  paid  into  court  by  the  party  at  whose  instance  the  ap- 
praisement shall  taka  place,  to  abide  the  decision  of  the  court  in  respect  lo 
sucb  costs. 

Rni-B  69. 

No  property  in  the  custody  of  any  officer  of  the  court  shall  be  delivered  up 
47 
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wtlhout  the  order  of  the  court ;  but  Mich  order  may  be  entered  of  coorae  by 
tlie  clerk  on  filing  a  written  cooKnt  thereto  by  the  prortor  in  whoM  behalf  it 
ie  detained :  and  alao,  after  appraisemeat  and  bond  duly  executed. 

Role  70. 
IT  in  poiiesjory  suila,  after  decrees  for  either  party,  the  other  shall  make 
applkaiion  to  the  court  for  a  proceeding  in  a  pttUory  emit,  and  file  the  proper 
Biipuktion,  the  property  ehall  not  be  delivered  over  to  the  prevailing  party 
until  after  an  eppraiKment  made,  nor  ontil  be  shall  give  a  etipuletion,  with 
suretiea,  to  restore  the  same  property,  without  waste,  in  case  hie  adveroary 
shaU  prevail  in  the  petitory  suit,  and  also  to  abide  as  well  all  interlocutory 
orders  and  decrees,  as  the  final  sentence  and  decree  of  the  District  Court,  and 
on  appeal,  of  the  appellate  court. 


In  all  cases  where  a'judgment  or  decree  is  entered  on  a  bond  or  stipula- 
tion filed  with  the  clerk  for  the  appraised  or  agreed  value  of  any  property 
libelled  in  this  court,  the  clerk  dial!  receive  in  addition  to  the  amount  of  the 
bond,  interest  at  the  mte  of  six  per  cent,  per  annum,  for  the  time  which  rttall 
intervenebetween  the  entry  of  the  judgment,  or  date  of  the  stipulatioa,  and 
the  day  when  the  money  shall  be  paid  into  court. 

Rule  72. 

A  tender  inter  jmrlet  shall  be  of  no  avail  on  defence  or  in  discharge  of 

costs,  unless  on  suit  brought,  and  before  answer,  plea  or  claim  filed,  the 

same  tender  is  deposited  in  court  to  abide  the  order  or  decree  to  be  made  in 

the  matter. 

Rule  73. 
When  tender  in  first  made,  afler  suit  brought,  it  must  include  taxable  cost* 
then  accrued.  • 


No  third  party  can  interveoe  by  claim  without  proof  of  a  subsisting  interest 
in  the  subject  matter  of  the  claim.  This  proof  may,  in  the  first  instance,  be 
the  oath  of  the  claimant,  but  subject  to  denial  and  disproof  on  the  part  of  the 
Lbellant,  on  issue  thereto  or  on  suroinary  petititw. 

RcLB  75. 
Double  pleas,  or  exceptions,  replicatioDs  to  pleas,  tiiplicatioas  or  rejoindei^ 
&c.,  may  be  filed  without  previous  leave  of  the  tourt,  the  pleading  of  several 
matters  being  restricted  to  eases  in  which  the  matters  are  distincL 

Rule  76. 

Defence  may  be  made  by  anewer  or  claim,  of  matters  of  law  or  &ct,  witb> 

out  the  emptoymentofexceptians  or  special  pleas  usual  in  causes  of  civil  and 

maritinie  jurisdiction,  other  than  exceptions  to  the  competency  of  the  partyi 

or  the  process  or  other  matter  of  abatement. 
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Role  77. 
If  maUer  of  bar  at  law  to  the  libel  ia  set  up  by  answer  or  claim  and  al- 
lowed by  the  court,  ao  costs  shall  be  taxed  for  any  other  part  of  the  answer 
or  claim  than  that  stating  such  bar. 

RcLE  78. 
When  the  answer  alleges  a  bar  ia  law  to  the  whole  libel,  it  may  be  treat- 
ed as  a  [dea  and  set  down  for  hearing,  without  filing  a  replication  other  than 
U>  auch  bar  or  going  into  prooA  upon  the  isaaee  in  fact. 

Rule  79. 
Where  a  party  not  required  to  answer  intervenes  by  daim  and  answer, 
costs  will  be  taxed  for  the  daims  only. 


When  an  answer  is  required  ia  a  suit  m  rem  of  a  party  having  no  interest 
in  the  subject  matter,  he  roay  file  an  exceptive  allegation  or  disclaimer,  and 
notice  the  same  inrlanter  for  hearing.  If  the  decree  of  the  court  is  an  af- 
firmance of  his  plea,  he  shall  be  discharged  the  action  with  costs. 

Rdle  81, 

One  improperly  joined  as  defendant  in  an  acfion  in  pertotuim,  may  have  a 

decree  of  discharge  in  the  same  manner ;  provided,  it  is  made  satisfactorily 

to  appear  to  the  court  that  be  com  give  material  testimony  as  a  witness  in 

Rdle  88. 

When  the  claim  ia  in  derogation  of  the  right  set  up  by  the  libel,  it  mny 

form  a  general  issue  therewith  by  denying  "  that  the  libellant  is  entitled  to 

the  remedy  and  relief  in  the  premises  sought  by  him,"  without  traversing 

or  admitting  the  several  articles  of  the  libeL 

Rdle  83. 
A  general  issue  may  be  taken  by  answer  in  like  manner  when  the  answer 
is  not  required  to  be  under  oath. 

Rdle  84. 
So  also  the  libd  may  be  contested  affirmatively  by  a  general  issue  instead 
dT  a  fbrmal  demurrer. 

Rnij:  85. 
When  a  general  issue  is  taken  to  the  Ubel  in  open  court  on  the  return 
day  of  process,  either  party  may  have  the  cause  placed  upon  the  calendar 
tiuMn/sr,  aitd  it  may  be  called  in  its  place  for  proofs  without  other  notice. 

Rdle  86. 
Bach  party  is  entitled  to  like  proceediogs  in  such  cose,  as  if  the  cause  had 
been  noticed  by  each,  pursuant  to  the  usual  practice. 
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APPENMX. 


Rule  87. 
A  sworn  anawer  is  not  to  be  deemed  higher  evidence  than  the  libel  or  in- 
formation to  which  it  reapoQde,  unleea  made  so  by  the  act  of  the  proraovent. 
An  answer  need  not  be  put  in  under  oath  unless  so  required  by  a  sworn  li- 
bel, or  one  filed  by  the  United  Stales. 


The  matter  set  up  by  a  snom  answer  respondre  to  the  allegations  or  in- 
terrogatories of  the  iibel,  shall  be  deemed  admitted  on  the  part  of  the  libel- 
lant,  unless  wiihin  four  days  rrom  the  time  the  answer  is  perfected,  or  from 
the  expiration  of  the  time  allowed  for  excepting  thereto,  replication  is  filed, 
or  a  written  notice  served  on  the  proctor  of  the  reBpondent,  thai  on  the  trial 
of  the  cause  proof  will  be  offered  on  the  part  of  the  libellant  in  opposition  b> 
the  allegations  of  the  answer.  No  replication  need  be  filed  for  any  other 
purpose,  to  an  answer  taking  an  issue  in  fact  upon  the  allegations  of  the 
Ubel. 


A  claim  or  answer  may  be  put  in  and  filed  at  any  time  after  the  serriea 
of  process  and  before  defaults  entered  :  and  when  it  shall  be  put  in  at  any 
other  time  than  on  making  proclamation,  notice  of  the  time  of  filing  it 
shall  be  given  the  libellant,  otherwise  he  shall  not  be  bound  to  regard  it. 


If  separate  anHwers  or  claims  are  put  in  by  the  same  proctor,  or  by  diSe- 
lent  proctors  being  connected  in  business,  all  costs  thereby  unnecessarily  in~ 
curred  shall  be  disallowed  on  taxation. 


An  answer  or  claim  on  the  part  of  the  United  States  is  to  be  put  in 
withoat  oath  by  the  district  attorney,  and  is  not  subject  to  exception  for 
insufficiency. 

Rule  92. 

In  the  case  of  bailable  process  in  ptrsonam,  unless  the  defendant  appear 

and  put  in  bail  stipolatioD  according  to  the  rules  of  the  court,  his  claim  or 

answer  may  be  treated  as  a  nullity,  and  his  defaults  be  entered.    An  an- 

'Hwer  in  such  case  shall  be  deemed  filed  from  the  time  bail  becomes  per- 

RuLE  93. 
On  due  proof  that  a  claimant  or  respondent  is  absent  from  the  United 
Slates,  or  resides  out  of  the  district,  and  more  than  one  hundred  miles  from 
the  cily  of  New  York,  a  claim  or  answer  to  a  libel  may  be  sworn  to  by  a 
proctor  or  attorney  in  fact  in  behalf  of  such  party.  And  if  tjiereupon  the 
libellant,  by  written  notice  to  the  respondent,  demands  a  pereonal  answer 
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verified  by  the  oath  or  the  party,  proceedings  shall  otay  a  reasonable  timi 
to  enable  such  answer  to  be  taken  by  comroiaainii  oidedanui  poteilalem 
The  pioTisioPB  of  this  .rule  may  also  be  applied  to  the  verification  of  i 
Lbel,  by  the  oath  of  a  proctor  or  attorney  in  fact. 

Rule  04. 

The  defendant  may  on  the  return  day  of  proreM  and  before  answering 
demiining  or  pleading,  file  on  exception  V>  the  libel  that  ia  mulUfariouB  o 
arnbiguouB,  or  without  plain  allegaiiona  upon  which  iseue  can  be  taken,  and  i 
it  be  adjudged  by  the  court  inmifiicient  lor  any  of  these  causes,  and  be  no 
amended  by  the  libellant  within  two  days  thereafter,  it  shoU  be  di«ini«e< 
with  coals. 

Rdlb  95. 
Proceedings  upon  sach  eiceptioDS  shall  conform  to  those  on  exceptiom  t 
anawen  or  other  pleadings. 

RcLt  96. 
The  libellant  may,  within  faar  days  from  the  £ling  of  the  answer  o 
claim,  file  exceptions  thereto  for  insufficiency,  irrelevancy  or  scandal,  whicl 
exceptions  shall  briefly  and  clearly  specify  the  parts  excepted  to  by  the  Urn 
and  page  of  the  papers  in  the  clerk's  office ;  whereupon  the  party  answer 
ing  or  claiming  shaJI  in  four  days  either  give  notice  to  the  libellant  of  hi 
submitting  to  the  eiceptbne,  or  set  down  the  exceptions  for  hearing,  ani 
give  four  days  notice  thereof  for  the  earliest  day  of  jurisdiction  aflerwardE 
In  default  whereof  the  like  order  may  be  entered  as  if  the  exceptions  bai 
been  allowed  by  the  court. 

■  RuLi  97. 
If  a  party  submit  to  exceptions  for  insufficiency,  he  shall  answer  furthe 
within  four  days  aAer  notice  of  bis  submitting.  If  the  exceptions  are  ai 
lowed  on  hearmg,  he  shall  answer  further  within  such  time  as  the  coui 
ihal!  direct ;  and  if  the  hearing  of  the  exceptions  shall  not  be  duly  brougti 
on,  or  the  further  answer  duly  put  in,  the  claim  or  answer  excepted  to  ahal 
be  treated  as  a  nullity,  and  the  default  of  the  party  be  entered, 

Ron  98. 
If  exceptions  for  irrelevancy  be  submitted  to,  or  be  allowed  by  the  couri 
or  the  hearing  be  not  duly  brought  on  by  the  respondent,  the  matterexcepi 
ed  to  shall  be  struck  out  of  the  claim  or  answer  by  the  clerk. 

RuLB  99. 
Either  party  may  propound  interrogatories  to  the  other,  within  four  da} 
from  the  putting  in  of  the  claim,  or  answer,  or  other  pleading,  and  the  pei 
fecting  of  the  same,  if  excepted  to. 
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RuLi  100. 

A  co|qr  or  the  interrogatorieB  ahall  be  served  on  the  pnrty  for  whom  the 
mme  are  intended,  or  hie  proctor,  if  one  be  employed ;  and  if  he  object 
thereto,  he  shall  noiify  the  party  serving  the  same,  who  shall  oa  dae  notice 
submit  the  same  to  the  judge  for  bis  allowance.  The  interrogatories  allow- 
ed shall  be  filed  with  the  clerk,  and  notice  thereof  be  given,  and  the  party 
ahall  file  his  answer  diereto  in  ten  days  afler  such  notice ;  in  default  whereof, 
if  libellant.  the  libel  sbnll  be  dismissed ;  if  claimant  or  defendant,  the  claim 
or  answer  shall  be  treated  as  a  nullity,  and  default  may  be  entered  agaiost 
such  party. 

ttin.1  101. 

Answers  to  interrogatories  may  be  excepted  to  in  the  same  manner  as  an- 
swers  or  claims  put  in  by  a.  defendant,  and  shall,  in  all  reapecta,  be  subject 
to  the  provisiona  of  the  rules  in  relation  to  exceptions ;  and  if  the  libellant 
making  answers  shall  not  perfect  the  same  after  exception,  the  libel  shall  be 
dismissed  for  want  of  prosecution.  But  this  role  and  the  preceding  one  shall 
twtin  any  caae  be  deemed  to  require  answers  to  interrogatories  on  the  part 
of  die  United  States  in  suits  brought  in  their  belialf. 

Rule  102. 
The  oath  of  calumny  shall  not  be  required  of  any  party  in  any  stage  of 

Rule  103. 
Suits  may  be  joined  or  consolidated  upon  the  same  principle  as  in  the 
practice  of  the  court  at  common  law. 

RvLi  104. 

When  various  actions  ore  pending,  all  resting  upon  the  same  matter  of 
right  or  defence,  the  court  by  order  at  its  discretion,  will  compel  the  parties  ' 
to  abide  by  the  decision  rendered  in  one  case,  and  wdl  enter  a  decree  in  the 
other  causes  conformably  thereto,  although  there  be  oo  common  interest  be- 
tween the  parties. 

RoL«  105. 

Commissions  for  taking  testimony,  if  not  sued  out  pnrsuant  to  the  rules  of 
the  circuit  court,  shall  be  moved  for  in  four  days  after  the  claim  or  answer 
is  filed  and  perfected,  (if  the  same  shall  have  been  excepted  to,)  but  ifinter- 
rogalories  shall  be  propounded  for  the  other  party,  by  the  party  who  moves 
for  a  commission,  be  shall  have  four  days  for  moving  alter  the  ansivers 
to  the  interrogatories  shall  be  perfected,  otherwise  such  cammisaions  shall 
not  operate  to  stay  proceedings  ;  but,  on  a  proper  case  shown,  Lpplicatioa 
for  a  commiBuoD  may  be  made  at  any  time  after  the  action  is  commenced 
and  before  issue  joined,  or  after  a  default  or  interlocutory  decree. 

Rdlb  106. 
Affidavits  on  which  a  motion  for  a  commissioo  is  mode,  shall  specify  the 
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facta  expected  to  be  provod,  and  the  ghortest  time  within  which  the  party 
believes  the  testimooy  may  be  taken  and  the  conmunion  returned. 

RULB  107. 
A  commisnoD  will  not  be  allowed  to  stay  proceediogB,  if  the  oppoaita  par- 
ty admits  in  writing  that  the  witnesses  will  depose  to  the  facta  stated  in  such 
affidavit^  such  affidavit,  with  the  admission,  may  be  read  on  the  trial  or 
hearing,  and  will  have  the  same  effect  as  a  deposition  to  those  iacts  by  the 
witness  or  witneaaea  named. 

RuLi  108. 
The  motion  may  be  noticed  and  made  at  term  before  the  court,  or  in  va- 
cation  before  the  judge  out  of  court ;  and  only  one  commiBsioner  will  be 
named,  unless  special  cause  is  shown  for  appointing  a  greater  number,  nor 
will  costs  be  taxed  for  the  services  of  more  than  one,  except  where  boUi 
parties  require  a  greater  number. 

RnLi  109. 

Interrogatories  for  the  direct  and  croas-ezamination,  in  case  the  parties 

disagree  respecting  them,  shall  be  presented  to  the  judge  for  his  allowance 

at  one  time,  and  one  day's  notice  of  such  reference  shall  be  given  by  the 

party  objecting  to  the  opposite  interrogatories. 

Rdl«  110. 
Cra».interrogatoneB  shall  be  served  frithin  four  days  after  the  direct 
have  been  received,  or  they  shall  be  regarded  as  assented  to,  and  if  oo  no- 
tice of  reference  to  the  judge  is  given  within  five  days  after  both  direct  and 
cross  bterrogatories  have  been  served,  each  party  diall  be  deemed  to  have 
assented  to  the  ioterrogatories  served. 

RlTLE  111. 

The  interrogatories,  direct  and  cross,  as  agreed  to  by  the  parties  ch'  settled 
by  the  judge,  shall  be  annexed  to  the  commission. 

Bulb  112. 

Directions  as  to  the  execatioQ  and  return  of  the  comnussoan,  ngned  by 

the  iderk  and  the  proctor  of  the  party  moving  it,  or  of  both  parties,  if  both 

utiite  in  the  commission,  or  if  both  propose  interrogatories,  shall  accompany 

the  conmuBHion. 

Rdlk  113. 
Depositions  taken  under  commissions  or  otherwise,  shall  be  forwarded  to 
the  clerk  immediately  ai\er  they  are  taken,  and  be  filed  on  their  return  to 
the  clerk's  ofiice  in  term  or  vacation,  and  notice  thereof  shall  be  forthwith 
given  by  the  party  filing  them,  to  the  proctor  of  the  opposite  party.  And 
all  objections  to  the  form  or  manner  in  whk:h  they  were  taken  or  returned, 
shall  be  deemed  waived,  unless  such  objections  shall  be  specified  in  writing 
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in  lour  days  alter  the  same  are  opened,  unleaa  further  time  shall  he  granted 
by  the  judge. 

Rdlb  114. 

In  euits  between  individuals,  either  may  at  any  time  after  the  commie^ona 

or  depositions  are  deposited  with  the  clerk,  enter  an  order  of  course  as  of 

a.   special  sessions,  if  in  vacation,  to  open  the  same,  and  deliver  copies 

thereof. 

RuLK  115. 
In  suite  on  seizures  in  which  the  United  States  are  a  party.  Buch  order 
may  be  entered  on  the  written  consent  of  the  proctors  or  attorneys  of  the 
respective  parties,  or  on  motion  to  the  court  at  a  slated  or  special  sesaion. 

RULB    116. 

Opem'ng  such  commiBiioos  or  depositions  shall  not  preclude  either  party 
from  objecting  to  the  competency  or  relevancy  of  the  evidence  when  offered 
on  trial. 

RuLB  117. 

I  Exceptive  allegations  to  the  credibility  or  competency  of  witnesses  exa- 

mined on  deposition  or  commission,  may  be  filed  within  four  days  a(\er  the 
depositions  or  commissions  are  opened  at  the  clerk's  ofJice,.aiid  notice  shall 
be  given  forthwith  of  such  exceptions. 
Rdle  118. 
,d  Testimony  impeaching  or  supporting  the  wilnessea  may  in  such  case  be 

1  ^ven  by  the  parties  respectively,  on  the  hearing  of  the  cause,  and  may  be 

taken  in  the  same  manner  aa  pTooSa  in  chief. 
il- 
1:1  Role  119. 

''  Depositions  in  ptrpttuam  rei  memoriam  to  be  used  in  this  court,  may  be 

T  taken  under  a  dtdimns  poteilalem,  or  by  any  officer  authorized  by  act  of 

,  .'  Congress  to  take  depositions  de  bene  ease,  to  be  used  in  the  Courts  of  the 

I  United  States,  in  like  cases  and  by  like  proceedings  as  is  now  authorized  by 

:  I  the  Supreme  Court  of  the  state  of  New  York. 

Rdle  130. 
Notices  of  trial,  argument  or  hearing,  may  be  for  any  day  in  term,  the 
court  being  then  silting,  (inciudbg  days  to  which  the  court  may  stand  ad- 
j  journed,)  upon  a  sufficient  excuse  for  not  giving  notice  for  the  first  day  of 

the  tenh. 

Role  121. 
\\  In  all  iasues  brought  to  trial,  argument  or  hearing,  except  as  provided  in 

these  Rules,  fottr  day*  previous  notice  shiii  be  served  on  the  attorney  or 
proctor  of  the  opposite  party,  when  the  attorney  or  proctor  resides  in  this 
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dty ;  in  all  other  caaea,  offixiDg  nich  noties  coospicuoudy  in  the  clerk's  oSoe, 
■hall  be  a  aufficieiit  service. 

Rdle  122. 

A  note  oTthe  pleadings  and  of  the  date  of  the  iaeue  shall  be  served  on  the 
clerk,  with  a  notice  of  the  hearing,  four  days  before  the  time  of  bearing,  and 
such  notices  shall  also  specify  the  pleadings,  and  whatever  papers  or  docu- 
ments in  his  office  aball  be  required  by  the  parties  to  be  produced  by  the 
clerk  at  the  trial 

Rule  123. 

So  soon  as  issue  is  joined,  the  respondent  or  claimant  may  notice  (he  cause 
for  hearing  on  his  part,  and  be  therenpon  entitled  to  a  decree  dismissing  the 
same  with  costs,  or  Bucb  other  decree  as  the  case  may  demand,  unless  the 
libellant  shBll  also  notice  the  cause  for  the  same  time,  and  proceed  to  trial  ar 
hearing,  or  obtain  a  coctinuance  by  order  of  the  court,  on  proper  cause 

Rdlg  124. 

When  either  party  shall  require  viva  voet  testimony  given  in  open  court, 

to  be  taken  down  by  the  clerk  pursuant  to  the  act  of  Congress,  it  shall  be 

taken  in  the  same  manner  as  in  jury  trials  on  cotomon  law  issoea,  aad  not 

vtrbatm,  as  in  depoBitians  lU  i«ne  «««. 

Role  125. 

The  notes  of  the  judge  may,  by  assent  of  parties,  be  used  as  if  taken  down 
by  the  clerk. 

RuLB  126. 

Either  party,  desiring  to  diminish,  vary  or  enlarge  the  minutes  of  proofs 
taken  by  the  derk  or  judge,  may,  within  two  days  after  the  trial,  aerre  a 
statement  of  prools  on  the  proctor  of  the  opposite  parly,  and  such  state- 
ment, if  assented  to,  or  if  no  amendments  are  proposed  thereto  within  two 
da3'B  thercaAer  by  such  proclnr,  shall  be  regarded  the  true  minute  of  the 
testimony  given,  and  the  notes  of  the  judge  or  clerk  be  corrected  in  confor- 
mity thereto. 

Rule  127. 

If  amendmenli  are  jnoposed,  and  the  parties  do  not  agree  therein,  th« 
statements  and  amendmHils  shall  be  forthwith  referred  to  the  judge,  and  he 
^all  settle  or  determine  how  the  facts  are,  and  the  statement  thus  settled  or 
adjusted,  shall  be  filed  as  the  true  minutes  of  the  testimony  given. 


In  cases  of  demands,  arising  not  ex  delicto,  on  a  decree  in  favor  of  the 
libellant  by  default,  or  on  hearing,  it  sball  be  refarred  to  the  clerk  to  compute 
and  ascertain  the  amount  due  the  libellant,  but  reference  may  also  be  made 
in  cases  of  tort,  or  on  all^ationa  of  incidental  or  consequential  damage*,  If 
desired  by  either  party. 
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RuLi  129. 

Id  com  of  the  abaeoce  or  the  derk,  or  his  incompeteiicy  rmm  Itilereat  or 

olherwiae,  or  opoa  any  lufficient  cbum  ahowD,  mch  refereDce  may  be  made 

to  aMeaaora  or  otherwise,  according  to  the  course  and  cuBtom  of  courts  of  civil 

(Uid  admiralty  juriaJiclioa. 

Rdlb  130. 
Od  euch  refereoce  either  party  may  produce  and  uae  the  ple&dingB  sod 
proors  filed  in  the  cauae  or  heard  in  court,  aud  other  competent  proofa  per- 
tinent to  the  matter  of  reference. 

Role  131. 
The  clerli  eludl  allow  neither  party  longer  than  ten  daya  from  the  order 
of  reference  to  complete  the  prooia  thereon  without  the  apecial  order  of  the 
judge. 

Role  133. 

At  the  ioatance  of  either  party  the  clerk  ahall  report  the  additional  teeti- 

mony  received  by  him,  aod  the  offer  of  teaiimooy  rejected  (if  any)  by  bim. 

Rdle  133. 

Either  party  may  except  to  the  clerk's  report,  and  aet  down  the  ezceptiona 
for  hearing,  on  two  days'  notice,  at  the  first  stated  or  special  eeseions  afler 
the  report  ii  filed. 

Rule  134. 

Upon  the  coming  in  of  the  report  a  decree  of  confirmation  may  be  entered 
on  motion  without  notice,  unlesa  otherwise  ordered  by  the  court,  or  the  re- 
port shall  be  excepted  to :  and  in  the  latter  caae,  tha  exception  shall  be  ov^ 
ruled  or  held  abandooed,  unleas  brought  to  a  healing  the  first  stated  or 
special  aessiona  of  the  court  for  which  it  can  be  noticed. 


If  the  Ubellant  tnkea  no  proceedings  upon  the  report  within  four  days  after 
the  filing  thereof  in  open  court,  the  respondent  may  move  the  court  to  dismiis 
the  libel  for  want  of  due  prosecution. 


If  the  promovent  in  a  libel  or  information  neglects  to  proceed  in  the  cauae 
with  the  despatch  the  course  of  the  court  admits,  the  respondent  or  claimant 
may  have  the  libel  or  information  dismissed  on  motion,  unless  the  delay  ie  by 
order  of  the  judge,  or  the  act  of  the  reepondent  or  claimant, 

Rdls  137. 
Four  days'  notice  shall  be  given  of  the  application  to  dismiae  tha  action, 
and  a  copy  of  an  afiidavit  or  certificate  of  the  clerk,  ihal  no  proceedings  had 
been  taken,  be  served  at  the  same  time. 
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Rule  138. 
A  special  oenioD  of  the  conrt  (beddsi  the  nttioga  od  Taesdajreacli  week) 
may  be  opened  at  any  time  iiiMtanltr,  od  the  aUowauco  of  the  judge,  for  heai^ 
iDg  and  diapouDg  of  apecial  motiona,  arguments  or  queilioDi  of  bir,  and  aln 
nr  taldag  proof^  or  bearing  admiralty  and  mBiitima  or  reveaue  caiuai,  and 
reoderiog  interlocutory  or  final  decrees  therein. 

Rdlk  13d. 
No  party  shall  be  compelled  to  take  or  meet  proceedings  at  a  ipecial  ks- 
"ODi,  (without  the  order  of  the  jodge  previously  served  on  hini,)  ra  other 
than  civil  causes  of  admiraliy  and  maritime  jurisdiction. 

Rdlb  140. 
No  special  semons  will  be  held  for  the  trial  of  jury  causes,  nor  out  anho 
city  of  New  York,  without  a  special  order  of  the  court,  entered  upon  the 
minutes  and  published  in  a  newspaper  in  the  city  of  New  York,  aod  also  in 
one  nearest  the  place  nhere  the  court  is  to  be  held,  (if  out  of  the  city,)  at 
least  filUen  days  previouB  to  such  sitting. 

Rdlb  141. 

A  gnardiaa  ad  lilem  will  be  appointed  on  a  petitkm,  vsrified  by  oath,  stst- 

iiig  a  proper  case  tor  such  appoiotnieiit ;  and  the  guardian  shall  give  itipo- 

latioDS  for  costs,  Sus.,  the  same  as  if  be  was  personally  the  parly  in  iuteresL 

RuLB  143. 
In&ntB  may  soe  by  proehtirt  ami,  t»  be  first  approved  by  the  court ;  the 
fraehein  ami  to  give  stipulations  and  be  responaible  forcosls,  in  the  same 
manner  as  the  infant  would  be  if  of  full  age. 

RuLi  143. 
Suits  can  only  be  prosecuted  or  defended  in  forma  pauperit  by  express 
■Uowaoce  of  the  court    la  such  case  the  pauper  will  be  discharged  of  al 
stipulations  or  liabilities  for  co^ta. 

Rule  144. 
But  the  court,  oq  satisfactory  proof  of  tbe  inability  of  a  party  to  comply 
vrith  the  OBual  stipulations  io  a  cause,  may  mi'.igate  and  modify  such  stipu- 
lations eonformably  to  the  equities  or  exigencies  of  the  case. 

Role  145. 
Where  proceedings  on  a  decree  shall  not  be  stayed  by  an  appeal,  and  tbe 
jeeree  shall  not  be  fulfilled  or  satiaiied  in  ten  days  af\er  notice  to  the  praetor 
ifthe  party  against  whom  it  shall  be  rendered,  it  shall  be  of  course  to  enter 
m  order  that  the  sureties  of  such  party  cause  the  engagement  of  their  stip- 
ilalion  to  be  performed,  or  show  cause  in  four  days,  or  on  the  first  day  of 
oriMnction  afterwards,  why  execution  should  not  issue  against  them,  their 
uds,  goods  and  chattels,  according  to  their  stipulation ;  and  if  no  cause  be 
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then  diown,  due  •ervice  having  been  made  on  the  proctor  of  the  party,  a. 
eutamaiy  decree  ahell  be  reodered  ag&iiMt  them  oo  their  itipulslwiiB,  and 
executioa  issue ;  but  tlie  same  may  be  discharged  oa  the  perTonnaace  oT  the 
.decree  and  pnyment  ofali  costs. 

Role  146. 
A  party  obtaining  a  decree  of  the  court,  may,  at  his  election,  hare  for  the 
cxeculiiiD  thereof  like  process  as  is  now  used  in  thie  state  for  like  ptuposes, 
«2Bept  that  of  personal  atUchment  as  for  a  contempt  of  oourt 

RuLB  147. 

Tba  writ  oT fieri  faeia*  or  venditioni  txponat  is  adopted  as  final  process  in 

thi>  court  in  all  eases  for  the  aale  of  property,  and  the  proeeedinga  thereon 

In  admtnlty  eases  ihall  be  coofbnnable  to  those  on  the  common  law  ode  of 

the  court. 

Rdlg  148. 

Whcnerer  from  the  death  of  any  of  the  parties,  or  changes  of  interest  in 

the  suit,  defect  in  the  pleadings  or  proceedings,  or  otherwise,  new  partiei  to 

the  suit  an  neceMary,  the  persons  required  lo  be  made  parlies  may  be  made 

•ooh  either  by  a  petition  on  their  pan  or  by  the  adverse  parly. 

Rdle  149. 
In  either  mode,  it  shall  be  suSicient  to  allege  briefly  the  prayer  of  the  ori- 
ginal libel,  the  sev.eral  proceedings  in  the  cause  and  date  thereof,  and  to  pray 
that  such  persons  required  to  be  made  parttes  to  tiw  suit  may  be  made  each 

Rdle  150. 
On  service  of  a  copy  of  such  peiititian  and  ofnoticeorthe  presenting  there- 
of, such  order  shall  be  made  for  the  further  proceeding  in  the  cause  as  diall 
be  proper  for  its  speedy  and  convenient  prosecution  as  to  sucb  new  portie^ 
and  the  same  stipulations  and  security  shall  in  all  such  cases  be  required  and 
given,  as  in  cases  of  persons  becoming  originally  parties  to  a  suit. 

Role  151. 
A  party  shall  not  be  held  to  enter  his  appeal  from  any  decree  or  order  of 
the  court  as  final,  unless  the  same  is  in  a  condition  to  be  executed  against 
him  without  further  proceedings  therein  in  court. 

Rule  I5S. 
Ten  days  from  the  time  of  rendering  the  decree  shall  be  allowed  to  enter 
Bn  appeal,  within  which  time  the  decree  shall  not  he  executed.  A  brief 
notice  in  writing  to  the  clerk  and  opposite  pntctor,  that  the  party  appeals  in 
the  caose^  shall  be  a  sufGcient  entry  of  the  appeal,  without  any  petition  to 
4he  court  for  leave  to  enter  the  same. 
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Rdlb  153. 

Wlien  an  appeal  ahall  he  eotered,  the  appellant  shall,  within  ten  daTi 

thereafter,  gira  aeeurity  fnr  damages  and  coete ;  and  if  security  shall  oot  be 

given  within  that  time,  the  decree  may  be  executed  as  if  (here  had  been  do 

appeal,  unleas  further  time  be  allowed  by  the  coarL 

Rule  154. 
The  appellant  shall  give  four  days'  notice  to  the  adverse  party,  or  hii 
proctor,  of  the  person  or  perBons  proposed  as  his  suretiee,  with  their  additiona 
and  descriptions,  and  of  the  time  and  place  of  giving  the  stipulation. 

Rule  155. 

When  an  appeal  shall  be  entered  the  appellant  shall  came  the  proceed- 
ings of  the  court,  required  hy  law  to  be  transmitted  to  the  Circuit  Court,  to 
be  transcribed  for  that  purpose  within  thir^  days  after  the  ajqteal  shall  be 
entered  in  this  court :  and  in  derault  thereof)  the  decree  shall  be  executed  as 
if  there  had  been  no  appeal,  unless  the  court  shall,  upon  special  motioii  of 
the  appellant,  otherwise  order. 

RuLB  156. 

A  rehearing  will  not  be  granted  in  any  matter  in  which  a  decree  has  been 
fendered,  unless  application  is  made  at  the  term  when  the  decree  is  pro- 
Douoced,  or  there  is  a  stay  of  proceedings  by  order  of  the  judge. 

Rdlb  157. 
No  libel  of  review  will  be  entertained  in  cases  subject  to  appeal,  nor  unless 
filed  before  the  enrolment  of  the  decree  or  return  of  final  process  iwued  in 
the  cause. 

Rdl»  158. 
When  any  moneys  shall  come  to  the  hands  of  the  marshal  under  or  by 
virtue  of  any  order  or  process  of  the  court,  he  shall  forthwith  pay  over  the 
gross  amount  thereof  to  the  clerk,  with  a  bill  of  his  charges  thereon,  and  a 
Statement  of  the  time  of  the  receipt  of  the  moneys  by  him,  and  upon  the 
filing  of  such  statements,  and  the  taxation  of  such  charges,  the  same  shall  be 
paid  to  the  marshal  out  of  such  moneys ;  and  the  general  account  of  all  pro- 
perty sold  under  the  order  or  decree  of  t^ia  court  shall  be  returned  by  the 
marshal,  and  filed  in  the  clerk's  office  with  the  execution  or  other  process 
under  which  the  sale  was  made. 

RuLt  159. 
All  bills  of  costs  and  of  charges  to  be  paid  under  any  order  or  decree  of 
this  court,  shall  be  taxed  and  filed  with  the  clerk  before  pa3rment  thereof: 
and  if  the  same  shall  include  chargee  for  disbursements  other  than  to  theofR' 
ccrs  of  the  court,  the  proper  and  genuine  vouchers,  or  an  affidavit  therefor, 
(in  eases  of  loss  of  vouchers.)  shall  be  exhibited  and  filed,  and  if  such  bill 
ahoU  be  taxed  without  lour  days'  notice  to  all  parties  concerned,  they  shall 
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be  subject  to  a  retaxation  of  course,  on  applicatioa  by  any  such  party,  not 
having  bad  notice,  and  at  the  charge  of  the  party  obtaining  such  taxation. 


The  clerk  is  authorized  to  tax  or  certify  bill  of  costs  and  to  sign  judg- 
ment* and  also  take  acknowledgments  of  the  satisTtction  of  judgmenlH  and 
all  allidavilH  and  oaths  out  of  court  as  in  open  court  in  all  cases  where  the 
nme  are  not  required  by  law  to  be  takeo  in  open  court. 

Rhlb  161. 
In  caae  of  the  absence  of  the  clerk  from  the  city  or  his  inability  to  trano- 
act  business,  his  deputy  or  chief  clerk  is  authorized  to  mgit  judgment*,  to 
tax  or  certify  all  bills  of  costs  in  this  court,  other  than  those  of  the  clerk, 
and  also  to  affix  the  seal  of  the  court  and  certily  proceedings  or  papers  in 
the  name  of  the  clerk  in  all  other  cases  than  eiempIilieaiioiiH  of  the  records 
or  files  of  the  court,  and  perform  duties  appertaining  to  the  clerk  by  appoints 
ment  of  the  court,  or  the  course  of  practice,  which  are  not  specilicaUy  ap- 
pointed by  statute  to  be  performed  by  the  clerk. 

RuLB  163. 
The  clerk  is  authorized  to  enter  sattBraction  of  record  of  any  judgment 
rendered  in  this  court  in  behalT  of  the  United  States,  on  filing  acknow- 
ledgment of  ■atisfaclioa  of  the  same  duly  made  by  the  district  attorney. 


All  rules  to  which  a  party  is  entitled  of  course,  or  which  are  moved  for 
upon  the  written  consent  of  the  parties,  may  be  entered  by  the  clerk  in  va- 
cation, without  the  mandate  of  the  judge,  and  be  entitled  as  of  a  special 
court  held  on  that  day. 

Rdlb  164. 
Proctors  of  any  circuit  or  dislrict  court  of  the  United  Slates,  and  attor- 
neys of  the  supreme  court  of  this  state,  and  solicitors  of  the  court  of  chan- 
cery, may  be  admitted  attorneys  or  proctors  of  this  court  and  counBellors  of 
ihe  said  supreme  court  and  court  of  chancery,  and  counsellors  and  advocate* 
of  such  circuit  or  district  courts  may  be  admitted  counsellors  and  advocate* 
of  this  court  of  coume,  upon  taking  the  oaths  prescribed  by  the  constiluiion 
and  laws  of  the  United  States. 

Rui.i  163. 

In  admiralty  and  maritime  causes  wherein  the  matter  in  demand  does 

not  exceed  fidy  dollars,  the  proceedings  for  recovery  thereof  may  be  lum- 

RuLB  166. 

Instead  of  filing  a  libel,  the  promovent  in  suits  by  individuals  may,  by 

short  petition,  state  the  matter  of  hie  demand  and  th^  amount  or  value 


^d  by  Google 


COURT  RULES.— N.  Y.  SOUTHERN  DISTRICT.      383 

thereoT,  or  present  an  account  slated,  or  a  bill  of  charges  by  items,  oa 
fUing  either  of  which,  proceae  may  iaaae  b«  on  the  filing  of  a  LImI  in  or- 


RoLB  167. 
The  same  petition  or  statement  used  on  application  for  a  snmiQoai  pur- 
suant to  the  act  of  Congress  of  July  20.  1799,  sec.  6,  shall  when  admi- 
lalcy  process  is  ordered  by  ihe  judge  or  justice  of  the  peace,  be  filed  and 
may  stand  and  be  proceeded  upon  in  lieu  of  the  libel  in  form. 

IluLi  168. 
Any  party  inlervening  may  contest  the  petition  on  demand  orally  or 
in  writing,  by  general  denial  or  affirmance,  or  Sle  a  plea  in  bar  or  an- 
swer or  daim. 


No  costs  shall  be  taxed  the  defendant,  for  any  plea,  answer  or  claim, 
other  than  a  general  issue  to  the  actor's  demand,  unless  an  answer  on 
oath  be  demanded. 


Sdlb  171. 
The  monition  or  citation  or  attachment  may  be  nmde  returnable  the  fir«t 
day  of  a  stated  or  special  seanon  of  court  next  succeeding  the  service  there- 
of—at least  three  days  interrening  between  the  service  and  return  of  proceas 
tn  rem,  in  suits  by  individuals,  and  fourteen  in  suits  by  the  United  States ; 
and  on  the  return  of  procen  in  open  court  duly  served,  the  cause  may  be 
put  uulantor  upon  the  calendar,  and  either  party  without  other  police  may 
proceed  therein  to  proola  and  hearing.  And  the  party  obtaining  a  ctmtinu- 
ance  of  the  cause,  il'  in  rent,  shall  bear  all  expenses  taxed  for  keeping  the 
thing  attached,  intermediate  such  continuance  and  the  final  hearing. 

Rule  172. 

The  Dotices  to  be  pubMied  in  suite  by  individaalB,  need  contain  only 
the  title  of  the  suit,  the  cause  of  action,  the  amonot  demanded,  and  the  day 
and  place  of  the  return  of  Ihe  monition,  and  he  snbscribed  with  the  name 
of  ttie  marshal  and  proctor  of  the  Ubellant.  No  more  than  the  nsuat 
printer'a  charge  for  advertisements  of  like  size  shall  be  taxed  Ex  the  pob- 
licatioQ. 

RuLi  173. 

In  summary  proceedings  in  rem,  in  behalf  of  tbe  United  States,  when  the 
goods  are  under  seizure  by  tbe  collector  and  in  bis  ponnewrioo,  the  clerk,  at 
the  instance  of  the  district  attorney,  may  omit  the  attachment  clause  in  the 
monition  issued. 
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Rdu  174. 

If  the  moniu'on  aim  conlaioa  an  attachment  in  rach  casM,  and  the  mar- 

■hal  retunw  that  the  gooda,  <kc.,  are  in  the  cnstody  of  the  collector,  he  shall 

■land  acquitted  of  all  respoDaibility  for  their  safe  keeping  or  production  to 

answer  the  decree. 

RuLB  175. 
In  Buch  case  the  service  of  the  motion  ahaQ  be  by  leaving  a  copy  or  no- 
tice thereof^  with  the  collector  or  peiaon  having  the  goods  in  lieeping,  and 
alao  making  like  service  on  the  owner,  or  his  agent,  if  known  to  the  marshal 
and  reaklent  in  the  city. 

Role  176. 
The  costs  to  be  taxed  the  distnct  attorney,  proctor  and  advocate  on  either 
■de  in  a  summary  caose,  shall  not  exceed  twelve  dollars. 


Fees  shall  not  be  taxed  for  more  than  one  witness  to  prove  the  same 
fkcts,  nnlesB  it  appears  that  the  witness  was  impeached  or  his  teetimony 
eootradicted.  No  chaises  for  serving  writs  of  eubpcena  shall  be  taxed 
against  the  oppoatc  party  when  the  writ  is  execnted  by  the  marriial.  If 
a  witness  does  not  attend  after  regular  nunmoas,  proceedings  to  attach- 
ment may  be  had  egtuost  him,  without  the  service  of  a  writ  of  subpceoa. 

Rdlb  17S. 
The  proviaiaDS  of  the  twelve  preceding  rules,  are  limited  to  Iboae  caaea 
of  admiralty  and  niariiime  jurisdictkm,  in  which  no  appeal  lies  from  (his 
conrt  to  the  circuit  court. 

Role  179. 
Smnnmry  proeeedinga  in  all  rei^wcts  iwt  specified  in  the  preceding  rule* 
are-to  be  gnvemed  by  the  general  cotuae  of  procedure  of  the  courL 

PRACTICE  IN  INFORMATIONS. 
RULB  180. 
InrormatioDe  on  seizntesupMi  land  or  water  are  to  be  drawn  in  a  plain 
and  eonciee  fonn,  only  referriog  to,  witbont  reciting,  Matntes  or  sectioas  of 
stainles  at  large.  The  information  should  set  forth  the  gravamen  of  the 
snit  by  plain  and  issoable  allegations ;  and  when  m  rem  the  property  de- 
manded as  forfeited  is  to  be  specified,  together  with  the  alleged  cause  of  for- 
feiture. Informations  are  subject  to  the  same  general  rules  as  to  their  struc- 
ture and  amendment  as  ordinary  libels. 

Rule  181. 
Proceedings  tn  rem  for  a  forfeiture,  and  in  periotxam  for  an  offence,  fine, 
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penalty  or  debt,  may  be  joined  io  one  ia£>nnation,  when  having  relatioa  to 
the  same  tnmaactioa. 

Rdlg  162. 
On  filiog  an  information  in  p»r$onam  or  in  ran,  the  clerk  Bhall  iame  pro- 
eeaa  thereon  corresponding  as  Dearly  a^  may  be  with  that  employed  in  the 
iiMtauce  court  of  admiralty  in  Bimilar  caaes.  But  procesa  in  jxrtoiutm  may 
be  in  the  first  instance  a  capiEii,  or  attachment  against  goods  to  compel  an 
appearance,  or  a  monition,  at  the  election  of  the  complainant. 

Rule  183. 
No  party  shall  be  held  to  bail  on  an  information  tn  ptnottam,  with- 
out the  mandate  of  the  judge,  except  where  bail  is  required  or  authorized 
by  statute. 

Rule  184. 

All  rules  applicable  to  the  service  of,  or  proceedings  in  relation  to  process 

in  plenary  causes  in  admiralty,  shall  equally  apply  to  process  on  infornui' 

Rule  185. 
If  the  information  filed  is  multifarious  or  ambiguous,  or  does  not  supply 
plain  allegationa  upon  which  issue  can  be  taken  or  a  distinct  reference  to  the 
statute  upon  which  it  is  founded,  the  defendant  or  claimer  may  move  the 
court  to  have  it  reformed,  giving  two  days  previous  notice,  together  with  a 
specification  of  the  exceptive  parts,  to  the  district  attorney  or  proctor  in 
whow  name  it  ia  Sled.  It  may  be  amended  of  course  in  conforroity  to 
such  notice :  if  not  reformed  withiu  two  days  afler  pronounced  defective 
by  the  court,  the  defendant  may  take  an  order  of  discbarge  from    tile 

Rcle  186. 

Araeadments  may  be  had  to  informations  in  any  stage  of  the  cause ;  but 

if  after  an  iaeue  is  formed  between  the  parties,  it  shall  be  on  payment  of  all 

coats  which  may  have  accrued  by  means  (£  the  amendment  or  the  defective 

|deading. 

Rule  187. 
In  informations  tn  rem,  a  delivery  on  stipulation  of  property  seized,  or  a 
sale  of  perishable  articles  may  be  had  as  in  case  of  proceedings  in  the  in- 
stance court  of  admiralty. 

RnLB  188. 
The  claimer  shall  appear  and  interpose  his  claim  or  plea  on  iotbrmatioas 
HI  rem,  within  the  same  time  and  in  the  same  manner  aa  in  causes  on  the 
instance  side  of  the  court  of  admiralty  ;  and  shall  appear  and  plead  to  infor- 
mations in  personam  within  the  same  time  and  in  the  same  manner  as  in 
49 
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imae,  former  recovery,  pardo) 
■ball  be  received. 


o  plea  other  tbao  in  abatemeot  the  general 
or  rcmissioD  of  the  ofieoce,  fine  or  Ibrfeitart, 


Instead  of  a  treverae  of  each  Mparate  caaie  or  Torfeiture  alleged  b  the 
inTormatbn,  the  defendant  may  plead  as  a  general  imie  to  an  infonnalkMi  im 
nm,  "  that  the  aeveral  goods  in  the  iaTDnnation  mentioned  did  tut,  nor  did 
any  part  thereol]  hecome  forfeited  in  mamier  and  form  aa  in  the  informatioa 
in  the  behalf  alleged." 

Bole  190. 

Putting  in  and  jueliTying  bail  on  behalf  of  the  dafendanta  on  arreat,  and 
the  pFoeeedinge  to  and  on  trial  and  ezecutioB  ivhere  a  trial  by  jury  miut  be 
had,  ihall  be  the  leiiie  aa  in  caaes  of  common  law  juriadiction. 


ADDITIONAL    RULES. 

Jdne  Term— 1849. 
To  prevent  nnneceaaary  multiplication  of  auita,  and  the  accumulation  of 
c«eta  lor  the  recovery  of  eeatneo's  wages,  the  following  additional  Rulea  in 
aummary  actioai  are  adopted : 

Rule  I. 
In  niita  m  pertonam  for  wagea,  where  the  amount  awom  to  be  doe  in  the 
libel  ii  len  than  SSiy  dottare,  the  clerk  ahall  not  iMue  prooeaa  without  the 
uaual  Btipolatioa  for  costa,  unleaa  the  libel  ba  aooompaoied  by  aatia&ctory 
proof  that  the  respoiident  ia  about  to  leave  the  diatriel ;  or  by  an  allocatur 
of  the  Judge,  or  by  a  certificate  of  a  Comroiaaioner  of  the  Court,  that  upon 
due  aervice  of  a  aummonB  to  the  reapondeat  to  appear  before  him,  eufficient 
cauae  of  complaint  whereon  to  found  proceae  appeared. 

RULB  2. 

Bach  aummons  ahall  be  aerved  at  least  one  day  previous  to  the  day  oT 
hearing,  therein  mentioned,  and  if  it  ahall  appear  on  the  hearing  to  the  aa- 
tiaTaction  of  the  Commiaeioner,  that  the  wagea  claimed  have  been  paid  or 
forfeited,  he  eball  refuse  the  certificate.  And  if  a  reaaonable  oSer  of  com- 
promiee  shall  be  made  on  anch  hearing  by  either  party,  and  be  rejected  by 
the  other,  the  Commiaeioner  shall  add  a  certificate  of  such  fact,  and  in  eaae 
of  fioal  recoTcry  by  the  party  rejecting  auch  offer,  he  ahall  recover  no  coats. 
No  coata  ahall  be  taxed  for  the  proceeding,  unleas  the  Commiaaioner  shall 
certify  that  a  demand  of  wagea  waa  made  by  the  aeamao  a  reasonable  time 
prcviooH  to  taking  out  the  summons,  and  then  the  proctor  ahall  be  allowed 
no  more  than  91  35-100,  the  oidinary  fees  for  attendance  and  motion  in 
Court. 
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ROLB  3. 

No  f«M  ahBlI  be  taxed  to  the  manhal,  clerk  or  witMA  on  •och  proceed- 
ingiUDlewbjtpeoial  nwnd&te  of  the  judge,  a  Bubpcenaor  attachment  ia 
biued  to  compel  the  attendance  of  nitneiaea. 

Rule  4. 
The  ComnuBBiaDer'a  fees  for  his  BerTicea  thereoa  iball  not  exceed  one  dol- 
lar for  a  an^e  ntting,  and  ever^  adjouranient  granted  Bhall  be  at  the  ex- 
penae  of  the  party  obtaining  it ;  if,  however,  it  is  required  by  the  parde* 
that  the  Commiaeioiter  take  down  in  writing  the  testimony  heard  in  the 
■ammoo<^  he  sbaU  be  allowed  therebr  the  customary  fees  for  like  servicea. 
ProoTi  w'  taken  in  writing  may  be  used  by  either  party  on  the  hearing  in 
Court,  in  case  the  suit  is  further  prosecuted. 

No  more  than  one  prooeaa  shall  issue  against  the  master  or  owners  at  the 
same  time  for  wages  claimed  by  a  crew,  or  any  part  thereof  for  the  same 
Toyage,  nor  during  the  pendency  of  a  suit  therefor,  nor  shall  costs  be  taxed 
for  more  than  one  retaioer  or  Lbel,  in  such  cases,  unless  an  order  cri*  the  judg« 
on  cause  shown,  be  previonsly  had,  authorizing  other  suits  therefor.  Sea- 
men claiming  wages  for  the  rame  voyage  may  6te  an  affidavit  stating  the 
amount  due  them,  and  if  such  affidavit  be  filed  before  the  issue  of  process, 
the  clerk  may  order  the  respondeat  to  be  held  to  bail  in  a  sum  exceeding  fay 
$100,  the  whole  amount  of  such  claims, 

Rdle  6. 

The  bail  or  stipulation  given  by  the  master  or  owner  on  such  process 

■hall  be  conditioned  to  abide  the  order  of  the  Court  in  the  partieular  suit, 

and  in  favor  of  such  other  parties  as  the  Court  may  grant  leave  to  joia 

therein. 


PRIZE    RULES. 


There  shall  be  issued,  under  the  seal  and  authority  of  this  court,  commia- 
■ons  to  such  peraoDH  aa  the  court  shall  think  fit,  appointing  them  severally 
commiSBionera  to  take  examinatbne  of  witnesses  in  prize  causes  in  prtpartr- 
lory,  on  the  standing  Interrogatories,  whkh  have  been  settled  and  adopted 
by  this  court,  aod  all  other  depositions  which  they  are  empowered  to  requira, 
aol  to  discharge  mxb  other  duties  in  relation  to  ships  or  vessels,  or  properQr 
brought  into  this  district  as  prize,  as  shall  be  designated  by  the  said  commis- 
sioners and  the  rules  and  orders  of  this  court. 
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The  captora  of  aoy  property  bmunht  into  thk  district  as  prize,  or  some 
one  on  their  bebalf,  shall  without  delay  give  notice  to  the  district  judge,  or 
to  one  oi'the  commiBsioaers  aroreaaid,  of  the  arrival  of  the  property,  and  of 
the  place  where  the  same  may  be  Ibuod. 


Rni 


;  3. 


Upon  the  receipt  of  notice  thereof  from  the  captors  or  district  judge,  a  com- 
rnisaioner  shall  repair  to  the  place  where  the  said  prize  property  then  is ;  and 
if  the  same  be  a  ship  or  vessel,  or  if  the  property  be  on  board  a  ship  or  ves- 
sel, he  shall  cause  the  said  ship  or  vessel  to  be  safely  mooted  in  suBicient 

depth  of  water,  or  in  soft  ground. 

Rule  4. 
The  commissioner  shall,  in  case  the  prize  be  a  ship  or  vessel,  esambe 
whether  bulk  bas  been  broken ;  and  if  it  be  found  that  bulk  has  been  broken, 
one  of  the  said  commissioners  shall  take  inforraation  upon  what  occasion  or 
what  cause  the  same  was  done.  If  the  property  captured  be  not  a  ship  or 
vessel,  or  in  a  ship  or  vessel,  he  shall  examine  the  chests,  packages,  boxes 
or  casks  containing  the  subject  captured,  and  shall  ascertuin  whether  the 
same  has  been  opened,  and  shall  in  every  case  examine  whether  any  of  the 
property  originally  captured  has  been  secreted  or  taken  away  subsequently 
to  lie  capture. 

Rule  5. 
The  commissioner  in  no  case  shall  leave  the  captured  property  until  he 
Hcure  the  seme  by  seals  upon  the  hatches,  doors,  chests,  bales,  boxes,  casks, 
or  packages,  as  the  case  may  require,  so  that  they  cannot  be  opened  without 
breaking  the  said  seals ;  and  the  said  seats  shall  not  be  broken,  or  the  pro- 
perty removed,  without  the  special  order  of  the  court,  excepting  in  case  of 
fire  and  tempest,  or  of  absolute  necessity. 

Rule  6. 

If  the  captured  property  be  not  a  vessel,  or  on  board  a  vessel,  the  oom- 

mifsioner  shall  take  a  detailed  account  of  the  particulars  thereof)  and  shall 

cause  the  same  to  be  deposited  under  the  seals  as  aforesaid,  in  a  place  of 

safety,  there  to  abide  the  order  or  decree  of  this  court 

Role  7. 
If  no  notification  shall,  within  reasonable  time,  be  given  by  the  captors,  or 
by  any  person  in  their  behalf,  of  any  property  which  may  be  brought  as  prize 
within  this  district,  and  the  commissioners,  or  either  of  them,  shall  become 
informed  thereof)  by  any  means,  it  shall  be  the  duty  of  the  said  commission- 
en,  or  one  of  them,  to  repair  to  the  place  where  such  property  is,  and  to  pro- 
ceed in  respect  to  the  same,  as  if  notice  had  been  given  by  the  capton. 


^d  by  Google 


COURT  RULES.— N.  Y.  SOUTHERN  DISTRICT,      389 

Rule  S. 

The  captor  aball  deliver  to  the  juilge  at  the  time  of  such  notice,  or  to  the 
commiMKHier  or  comnuMioDerB,  when  he  or  they  shall,  coofonnBbly  to  the 
foregoing  rule,  repair  to  the  place  where  such  captured  property  is,  or  at 
Buch  other  time  aa  the  said  commiasionera,  or  either  of  them,  shail  require  the 
same,  all  such  papers,  passes,  sea-briefB,  chartere,  billa  of  lading,  cockete,  let- 
ters and  other  documents  and  writings  as  shall  have  been  found  on  board 
the  captured  ship,  or  which  have  any  refereoce  to,  or  connection  with  the 
captured  property,  and  which  are  in  the  possetdon,  custody,  or  power  of  the 
eaptors. 

Rule  9. 

The  said  papers:,  documents  and  writings,  shall  be  regularly  marked  and 
numbered  by  a  commieeioner,  and  the  captor,  chief  officer,  or  some  other 
person  who  was  present  at  the  taking  of  the  prize,  and  saw  that  such  docu- 
ments, papers  and  writings  were  found  with  the  prize,  muet  make  a  depod- 
tian  before  one  of  the  said  commisflioners  that  they  have  delivered  up  the 
mme  to  the  judge  or  commiBsiooer  as  they  were  found  or  received,  without 
any  fraud,  subduction  or  embezzlement.  If  any  documents,  papers  or  writ- 
ings, relative  to  or  connected  with  the  captured  property  are  missing  or  want- 
ing, the  deponent  shall,  in  bis  said  deposition,  account  tor  the  same  according 
to  the  best  of  his  knowledge,  information  and  belieC 

RntB  10. 
The  deponent  must  further  swear,  that  if  at  any  time  thereafler,  and  be- 
fore the  final  condemnation  or  acquittal  of  the  said  property,  any  further  or 
other  papers  relating  to  the  said  captured  property  shall  be  found  or  disco- 
vered, to  the  knowledge  of  the  deponent,  they  shall  also  be  delivered  up,  or 
information  thereof  given  to  the  commissioners,  or  to  this  court,  which  depo- 
sition shall  be  reduced  to  writing  by  the  commissioner,  and  shall  be  traos- 
milled  to  the  clerk  of  the  court,  as  hereinafter  mentioned. 

Rule  U. 
When  the  said  documents,  papers  and  writings  are  delivered  to  a  commis- 
dooer,  he  shall  retain  the  same  till  after  the  eiaminalion  in  preparatorio  shall 
have  been  made  by  him,  as  is  hereafter  provided,  and  'hen  he  shall  transmit 
the  same,  with  (he  same  affidavit  in  relation  thereto,  the  preparatory  exanii-  , 
nations,  and  the  information  he  may  have  received  in  regard  to  the  said  cap- 
tured property,  under  cover,  and  under  his  seal,  to  this  court,  addressed  to 
the  clerk  thereof,  and  expressing  on  the  said  cover  to  what  captured  property 
the  documents  relate,  or  who  claim  to  be  the  captors  thereof,  or  from  whom 
he  received  the  information  of  the  capture,  which  said  cover  shall  not  be 
opened  without  the  order  of  the  court. 

Role  18. 

Within  three  days  after  the  captured  property  shall  have  been  brought 

within  the  jurisdiction  of  this  court,  the  captor  shall  produce  to  one  of  the 
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eommisaoDera,  three  or  four,  ifw  taaay  there  be  of  the  compBOf  or  penona 
who  were  capuired  with,  or  whoclaim  the  nid  captured  proper^,  and  incase 
the  capture  be  a  vemel,  the  inaiter  and  mate  or  supercargo,  if  brought  in, 
mutt  almys  be  two,  ia  order  that  they  may  be  eianuoed  by  the  commis- 
•ioDer  in  prepartUory,  upon  the  standing  interrogatories. 

Rule  13. 
In  the  examination  of  witness  in  preparatorio,  the  commisaioner  shall  ose 
no  Other  interrogatories  but  the  Htanding  interrogatories,  unless  special  inter- 
rogatories are  directed  by  the  court.  He  shall  write  down  the  answer  of 
every  witness  separately  to  each  interrogatory,  and  not  to  several  intenoga- 
toiiea  together ;  and  the  parties  may  permnally,  or  by  their  agents,  attend 
the  examinadon  of  witaessea  before  the  commissioners ;  but  they  shall  have 
no  right  to  interfere  with  the  examination,  by  putting  qnestions,  or  objecting 
to  questions;  all  objections  to  the  regularity  or  legahty  of  the  proceedingsof 
the  commissioneni  must  be  made  to  the  court. 

Rdlk  U. 
When  a  witnen  declaims  he  cannot  answer  to  any  interrogatory,  the  ctnn* 
missioner  shall  admonish  the  witness,  that  by  virtue  of  his  oath  taken  to 
■peak  the  truth,  and  nothing  but  the  truth,  he  must  answer  to  the  best  of  his 
knowledge,  or  when  he  does  not  know  absolutely,  then  to  aosvrer  to  the  best 
of  his  belief  concerning  any  one  tact 

Rule  15. 

The  witnesses  are  to  be  examined  separately,  and  not  in  preaenee  of  each 
other,  and  they  may  be  kept  frnn  all  communicatioD  with  the  parties,  tfaeir 
agents  or  counsel,  dnring  the  examinatioo.  The  eommissioaerfl  will  see  th^ 
every  qnesiion  is  understood  by  the  witness,  and  will  take  their  exacts  dear 
and  explicit  answetB  thereto :  and  if  any  vritnese  refuses  to  answer  at  all  or 
to  answer  fully,  the  examimng  cotnminioaer  is  forthwith  to  certify  the  fact 
to  the  court. 

Role  16. 

The  captors  must  produce  all  their  witnesses  in  succevion,  and  cannot, 
after  the  oonunissioDers  have  traosmitted  the  examination  of  a  part  of  the 
crew  to  the  judge,  be  allowed  to  have  others  examined  without  the  special 
order  of  the  court :  and  the  examination  of  every  witness  shall  be  begun, 
continued  and  finished  in  the  same  day,  and  not  at  different  times.  Copies 
of  the  standing  interrogatories  shall  not  be  returned  by  the  conu 
with  the  examinatiDn,  but  it  shall  be  sufficient  for  theanswer  of  thei 
to  refer  to  the  standing  interrogatories  by  corresponding  numbers. 

Rule  17. 

Before  any  witnen  shall  be  examined  on  the  standing  interrogatories  the 

commissioner  shall  administer  to  him  an  oath  in  the  following  form :  "  You 

shall  true  answer  make  to  all  such  questions  as  shall  be  asked  of  you  on  these 
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intaiTOgatoriea,  aad  therein  you  ^lall  speak  the  whole  truth,  and  nothing  bnt 
the  troth,  so  help  you  Ood."  If  the  witoen  is  mnaeientioualy  avene  to 
■weBring,  an  affirmation  to  the  «une  effect  iball  be  admuuBtered  to  him. 

Rdle  la 

Wheoerer  the  ship's  company,  or  any  part  thereof)  of  a  captured  venel, 
are  (breignera,  or  tpeaJi  only  a  foreign  temguage,  the  commiaiiooeT  taking 
the  examination  may  aummon  before  him  competMit  interpreters,  and  put  to 
them  an  oath  well  and  truly  to  interpret  to  the  witneoe  the  <»&  adminislered 
to  him,  and  the  interrogations  propounded,  and  veil  and  truly  to  interpret 
to  the  comnusaioaers  the  auBwera  given  by  the  witoea*  to  the  respective  in- 
lerrogalories, 

Rdle  19. 

The  examination  of  each  witneaa  on  the  standiDg  inten^tmiee  shall  be 
returned  according  to  the  following  form: 

"  Deposition  of  A.  B.,  a  witness  produced,  awom  and  exanuned  m  pnpa- 
ralorio,  on  the  day  of  in  the  year  at  the 

house  of  on  the  standing  interrogatoriea  establiBhed  by  the  Dis- 

trict Court  of  the  United  States,  for  the  eouthem  district  of  New  York. 
The  said  witness  having  been  produced  for  the  purpose  of  such  examinatkm 
by  C.  D.,  in  behalf  of  the  captors  of  a  certain  Mp  or  veosel  called  the 
(or  of  certain  goods,  wares  and  merobaodiBe,  as  the  ease 
maybe.) 

"lit  To  the  first  interrogatory,  the  depooant  answers  that  he  waa  bom 
at  &c. 

"3d.  To  the  second  interrogatory  the  deponent  answers  thai  he  wa«  pre- 
sent at  the  time  of  the  taking,  &c." 

Rule  20. 

When  the  iaterrogatones  have  all  been  answered  by  a  witness,  he  AaB 
sign  his  deposition,  and  the  commissioner  atiall  put  a  certificate  thereto  in  the 
usual  form,  and  subscribe  his  name  to  the  same. 


No  person  baring  or  claiming  any  interest  in  the  captured  property,  or 
having  any  interest  in  any  thip  having  letters  of  marque  or  coamisaons  of 
war,  shall  act  as  a  commisaioner.  Nor  shall  a  commissioner  act  either  as 
proctor,  advocate  or  counsel,  either  for  captors  w  claimants  in  any  prize 
cause  whatever. 

Rcle  92. 

If  the  captain  or  prize- master  neglect  or  refuse  to  give  up  and  deliver  to 
(he  commissionerB  the  documents,  papers  and  wriLings  relating  to  the  cap- 
tured property,  according  to  these  rules ;  or  refuse  or  neglect  to  produce,  or 
cause  to  be  produced,  witnesses  to  be  examined  in  preparatory,  vrithin  three 
days  after  the  arrival  of  the  captured  property  within  the  jurisd^tiot]  of  this 
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court,  or  ihall  otherwise  unoeceBsirily  delay  the  production  of  the  raid  doe- 
umeols,  papera  or  writiogB,  the  commiBsjooera,  or  one  of  them  nearest  to  the 
place  where  the  captured  property  may  be,  or  before  whom  the  examinalioD 
in  prtparalorio  may  have  been  already  begun,  ahall  give  notice  in  writing  to 
the  delinquent  to  forthwith  produce  the  said  documenla,  papers  and  writings, 
and  to  bring  forward  fata  witnevea,  and  if  he  ahaU  neglect  or  delay  bo  to  do 
for  the  period  of  twenty-four  hours  therealler,  such  commissioner  shall  cer- 
tify the  same  to  this  court,  that  such  proceedings  may  therefore  be  had  as 
justice  may  require. 

Rdle  33. 
If  within  twenty-four  hours  after  the  arrival  within  this  district,  of  any 
captured  vessel,  or  of  any  property  tak^n  as  prize,  the  captora  or  their  agent 
shall  not  give  notice  to  the  judge  or  a  commissioner,  pursuant  to  the  provi- 
sions herein  made,  or  shall  not,  two  days  afler  such  notice  given,  produce 
witnesses  to  be  examined  in  preparalorio,  then  any  person  claiming  the  cap- 
tured property  and  restoration  thereof,  may  give  notice  to  the  judge  or  thft 
cammissinners  aa  aforesaid,  of  the  arrival  of  the  said  captured  property,  and 
tliereupon  such  proceedings  may  be  had  by  the  commissioners  in  respect  to 
the  said  properly,  and  relative  to  the  documents,  papers  and  wriLiogs  con- 
nected with  the  said  capture,  which  the  claimant  may  have  in  his  posoossion, 
custody  or  power,  and  relative  to  the  examination  of  witnesses  in  preparaio- 
rio,  as  near  as  may  be,  as  is  before  provided  for  in  cases  -where  the  captoia 
shall  ^ve  notice  and  examine  in  preparalorio.  And  the  said  claimant  may, 
in  such  cases,  file  his  libel  for  restitution,  and  proceed  thereon  according  to 
the  rules  and  practice  of  this  court. 

Rdle  24. 
As  soon  as  maybe  convenient  after  the  captured  property  shall  have  been 
brought  within  the  jurisdiction  of  this  court,  a  libel  may  be  filed,  and  a  mo- 
nition shall  thereupon  be  issued,  and  such  proceedings  shall  be  had  as  are 
usual  in  conformity  to  the  practice  of  this  court  in  eases  of  vessels,  goods 
wares  and  merchandise  seized  as  forfeited  in  virtue  of  any  revenue  law  of 
the  United  States. 

Rdle  25. 
In  all  cases  by  consent  of  captor  and  claimant,  or  upon  atleslatlon  exhi- 
bited upon  the  part  of  the  claimant  only,  without  consent  of  the  captor,  that 
the  cargo  or  part  there<^  is  perishing  or  perishable,  the  claimant  specifying 
the  i|uantity  and  quality  of  the  cargo,  may  have  the  same  delivered  to  him 
on  giving  bail  to  answer  the  value  thereof  if  condemned,  and  further  to  abide 
the  event  of  the  suit,  such  bail  to  be  approved  of  by  the  captor,  or  otherwise 
the  persons  who  give  security,  swearing  themselves  to  be  severally  and  truly 
worth  the  sum  for  which  they  give  security.  If  the  parties  cannot  agree 
upon  the  value  of  the  cargo,  a  decree  or  commission  of  appraisement  may 
issue  from  the  court  to  ascertain  the  value. 
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Rule  36. 
lo  eawH  were  there  ie  lio  claioi.  an  affidavit  being  exhibited  on  the  part  or 
the  captor  of  mich  perishing  or  peridiable  cargo,  Bpecifying  the  quantity  and 
qu  ality  thereof,  the  captor  may  have  a  decree  or  commiseion  of  appraiaement 
and  sale  of  such  cargo,  the  proceeds  thereof  lobe  brought  into  court,  to  abide 
the  turlher  orders  of  the  court 

RCLB  ST. 

TIte  name  of  each  cause  shall  be  entered  by  the  clerk  upon  the  calendar 
for  hearing  in  their  order,  according  to  the  dates  of  the  returns  of  the  moni- 
tions, and  lists  of  the  causes  ready  for  hearing  are  to  be  coostaatly  hung  up 
in  tlie  court  room  and  clerk's  office  for  public  inspection. 


In  all  cases  where  a  decree  or  commission  of  appraisement  and  sale  of  any 
ship  and  cargo,  or  either  of  them,  shall  have  issued,  no  question  respecting 
the  adjudication  of  such  ship  and  goods,  or  either  of  them,  ei  to  freight  or 
expenses,  shall  be  heard  till  the  said  decree  or  commisBion  shall  be  returned, 
with  the  aceount  of  sales,  and  the  proceeds  according  to  such  account  of 
sales  be  paid  ioto  court,  to  abide  the  order  of  the  court  in  respect  thereto. 

RoLB  29. 
After  the  examioadon  taken  in  preparalory  on  the  standing  interrogatiDns 
are  brought  into  the  clerk's  office,  and  the  monition  has  issued,  no  furLher  or 
other  examiiiations  upon  the  said  interrogatories  shall  be  taken,  or  affida- 
vits received,  without  the  special  directions  of  the  Judge  upon  due  notice 

Role  30. 

None  but  the  captors  can,  in  the  first  instance,  invoke  papers  from  one 

captured  vessel  to  another,  nor  can  it  be  done  without  the  special  mandate 

of  the  judge ;  and  in  case  of  its  allowance,  only  extracts  from  the  paper* 

are  to  be  used. 

Rule  31. 
The  invocation  shall  only  be  allowed  on  affidatit  on  the  part  of  the  cap- 
tors, salisrying  the  court  that  euch  papers  are  materia!  and  necessary. 

Role  32. 
Application  for  perminion  to  invoke  must  be  on  service,  at  least  two  days 
previously,  of  notice  thereof,  and  copy  of  the  affidavit  on  the  claimants  or 
their  agent,  {if  known  to  be  in  this  port,)  and  after  invocation  allowed  lo  the 
captors,  the  claimants,  by  pennisBion  of  the  judge,  for  sufficient  cause 
shown,  may  use  other  extracts  of  the  same  papers  in  explaoatbn  of  the 
parts  inroked. 

EcLE  33. 
But  when  the  same  claimants  intervene  for  different  vessels  or  for  goods 
50 
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wHrei  or  merchaixliae,  captured  on  board  different  veMela,  sod  jHtjoft  are 
taken  in  the  respective  cauiem,  and  the  caiue*  are  on  the  docket!  for  trial  at 
the  nme  time,  the  captors  may,  on  the  hearing  in  court,  invoke  of  coam 
in  either  of  cuch  cauiea  the  proofs  taken  in  any  other  of  them ;  the  claim- 
auto,  after  lach  invocation,  having  liberty  to  avail  themaelvea  also  of  the 
proofs  in  the  cause  invoked. 

acLE  34. 

In  all  motioni  for  commisnons  and  decrees  of  appraisement  and  sale,  the 
time  diall  be  specified  within  which  it  is  prayed  that  the  commiwjons  or  de- 
ereea  shall  be  made  returnable. 

Hole  35. 

The  commisnonera  shall  make  regular  returns  on  the  days  in  which  their 
commisrions  and  decrees  are  returnable,  stating  the  progresa  that  has  been 
made  in  the  execution  of  the  commission  or  decrees,  and  if  necessary, 
praying  an  enlargement  of  the  time  for  the  coapleiioa  of  the  business. 

Rule  36. 

The  commisMoners  shall  bring  in  the  proceeds  which  have  been  collected 

at  the  time  of  their  returns ;  and  tbey  may  be  required  from  time  to  time 

to  make  partial  returns  of  such  sums  only  us  are  uecesKuy  to  cover  ez- 


On  the  returns 
shal  must  bring  in 


Rdlb  37. 

decrees,  the  commisBoners  or  the  a 
ichera  within  their  controL 


Rdle  38. 
court  in  prize  causes,  diall  be  forthwith  paid 


All  moneys  brought  ii 
into  such  Bank  in  the  Ciiy  of  New  York,  as  shall  be  appointed  for  beeping 
the  moneys  of  the  court,  and  shall  only  be  drawn  out  on  the  specific  ordet* 
of  the  court  in  favor  of  the  persons  respectively  having  right  thereto,  or 
their  agents  or  representatives  duly  authorized  to  receive  the  same. 

Hdle  39. 
At  every  slated  term  of  the  court,  the  clerk  shall  exhibit  to  the  court  a 
statement  of  all  the  moneys  paid  into  court  in  prize  cases,  designating  the 
amount  paid  in  each  particular  case,  and  at  what  time. 

Role  40. 

The  statement  when  aj^nvved  by  the  court,  shell  be  filed  of  record  in 

the  clerk's  office,  and  be  opea  to  the  inspection  of  all  parties  interested,  and 

certified  copies  thereof  shall  be  furnished  by  the  clerk,  on  request,  to  any 

party  in  interest,  his  proctor  or  advocate. 

Rdle  41. 
When  property  seized  as  prize  of  war  ia  delivered  upon  bail,  a  sUpula- 
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B  of  th*  adminltf  u  to  be  talnn  fiir  doable  iti 

RrLB  43. 
Every  claim  interpoMd  must  be  by  the  parties  in  interest,  if  within  eon- 
Tcoieot  diitance ;  or  in  their  abMnce,  by  their  agent  or  the  priocipal  officer 
of  the  captured  ahip,  and  must  be  accoiDpaoied  by  a  teat  affidavit,  atatiog 
briefly  the  beta  reipectiog  the  claim  and  ju  verity,  and  how  the  deponeat 
Kaodi  emiDeoted  with  or  acquired  knowledge  of  it.  The  nme  party  whs 
may  interveDe  li  aI«o  competent  lo  atteat  to  the  affidavit. 

RcLG  43. 
The  captors  of  property  brought  in  or  held  as  priie,  or  which  may  bars 
been  carried  into  a  foreign  port,  and  there  delivered  upon  bail  by  the  cap- 
tor^ ahall  Torthwith  libel  the  aame  in  fiu^  and  sue  out  Ihe  proper  proceM. 
The  firet  proeeai  may,  at  the  election  of  the  party,  be  a  warrant  for  the 
arrest  of  the  property  or  person  to  compd  a  stipublion  to  abide  the  decree 
of  the  court,  or  a  monilioD. 

Role  44. 
The  monitions  shall  bs  made  returnable  in  twenty  daj^  and  if  the  pro* 
perty  seized  aa  prize  is  in  port,  sh^l  be  served  in  the  same  way  as  in  the 
case  of  monitions  issued  on  the  instance  side  of  the  court  of  admiralty,  on 
•eizarea  for  forfeiture  under  the  revenue  laws.  In  case  the  property  claim- 
ed as  prize  is  not  in  port,  then  the  monifion  is  to  be  served  on  the  parties  ia 
interest,  their  agent  or  proctor  if  known  to  reside  in  the  didtrict,  otherwise 
by  pnblicatiaD  daily  in  one  of  the  newspapers  of  this  city  for  fifteen  sucees' 
sive  days  preceding  the  return  thereof. 

Rule  45. 
Wheoever  the  jurisdiction  of  the  court  is  invoked  upon  matters  as  incf- 
deutto  prize,  except  as  to  the  distrihution  of  prize  money,  there  must  be 
distinct  articles  or  allegations  in  that  behalf  in  the  original  Ubel  or  elaim  on 
the  part  of  the  party  seeking  relief.  But  in  ease  the  matters  have  arisen, 
or  become  known  to  the  party  subsequent  to  presenting  hia  libel  or  claim, 
the  court  vrill  allow  him  to  file  the  fteceasary  amendments. 

Rule  46. 
No  pennisHon  will  be  granted  to  either  party  to  introduce  further  proofk 
nntil  aAer  the  hearing  of  the  cause  upon  the  proob  originally  taken. 

Rule  47. 
In  esse  of  captures  by  the  publk  armed  vessels  of  the  United  State^ 
and  a  proceeding  for  condemnation  against  the  property  seized  as  prize 
jurt  htUi,  or  in  the  nature  of  a  prize  of  war,  under  any  act  of  CongreM, 
the  name  of  the  officer  under  whose  authority  the  capture  was  made  must 
be  inserted  in  the  libel. 


^d  by  Google 


Rule  48. 
A  decree  of  contumacy  may  be  had  aj^ioat  any  party  not  obeying  the 
ordera  or  proceas  of  the  court,  duly  served  upon  him  ;  and  thereupon  an  at- 
tachment may  be  aued  out  against  him.  But  no  conatructire  tervice  of  a 
decree  or  process,  vii*  tt  modis,  or  publiea  eilatio  will  be  efficient,  uolew 
there  has  been  a  publicatioa  thereof  in  a  daily  paper  in  this  city,  at  least  ST- 
teen  days  immediately  preceding  the  motion  for  an  attachment. 

RtJLB  49. 
When  damages  are  awarded  by  the  court,  the  party  en'itled  thereto  may 
move  for  the  appointment  of  three  commissioners  to  assess  the  same  ;  two 
persona  approved  by  the  court  will  thereupon  be  aasociated  with  the  clerk 
or  deputy  clerk  of  this  court,  if  not  interested  in  the  matter,  whose  duty  it 
shall  be  to  estimate  and  compute  ttie  daniiigcs  in  conformity  to  the  principles 
of  the  decree,  and  return  a  specific  report  to  the  court  of  the  amount  of 
damages,  and  the  particular  items  of  which  they  are  composed. 

Rel*  50. 

Any  party  aggrieved  may  haye  such  asaeaanient  of  damages  reviewed  in 

a  summary  manner  by  the  court  before  Soal  decree  rendered  thereon,  on 

giving  two  days'  previous  notice  to  the  proctor  of  the  party  in  whose  favor 

the  assessment  is  made,  of  the  exceptions  he  intends  taking,  and  causing  to 
be  brought  before  ibe  court  the  evidence  given  the  commisBioners  in  relation 
to  llie  particular  excepted  to. 

Ru»  51. 
Every  appeal  from  the  decrees  of  this  court  must  be  made  within  ten 
days  from  the  time  the  decree  appealed  from  is  entered,  otherwise  the 
party  entitled  thereto  may  proceed  to  have  it  executed.  No  appeal  shall 
stay  the  execution  of  a  decree  unless  the  parly,  at  the  time  of  entering 
the  appeal,  gives  a  eiipubtion  with  two  sureties  to  be  approved  by  the 
clerk  in  the  sum  of  two  hundred  and  fifty  dollars,  to  pay  all  coats  and 
damages  that  may  be  awarded  against  him,  and  to  prosecute  the  appeal 
10  effect 

RcLC  52. 
If  the  party  appealing  is  afterwards  guilty  of  unreasonable  delay  in  hav- 
ing the  neceaaary  transcripts  and  proceedings  prepared  for  removing  tlie 
cause,  it  will  be  competent  to  the  other  party  to  move  the  court  for  leave  to 
execute  the  decree  notwithstanding  the  appeal. 

RuLi  53. 
In  all  caaes  of  proceas  in  ran  the  property  after  arrest  ia  deemed  in  the 
custody  of  the  court,  and  the  marahal  cannot  surrender  it  on  bail,  or  other- 
wise; without  the  special  order  of  the  court. 
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costs  on  proceedings  to  jo: 
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CaaU  ol*  aiwwer,  when  not  taxable, 

of  oflicera  or  court,  when  lo  be  poiH  into  court 
of  di»Qtereeled  party  required  lo  answer 
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Defendant  in  ptraonam,  when  discharged  pmdenlt  lilt 
Default,  decree  upon 
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when  may  be  joined,  in  place  of  a  demurrer 
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proceedings  o 

Guardian  ad  litem 

Jn  forma  patiperif,  Baitt 

Indigent  suitors,  bail  stipulations  to  be  mitigated  for 

loToriiiBiionB,  how  to  be  drawn 

when  in  rnn  and  personam  in  one  suit 
when  not  to  be  sworn  to 
what  process  to  be  issued  on 
how  reformed  or  amended 
practice  in,  in  common  law  and  admiralty 
when  mandate  of  juige  re<]uired  on,  for  Ih 
Interest  to  be  paid  in  certain  cases     . 
loierlocutury  orders,  when  to  become  abMlute 
Ittierrogatories  to  parties  " 
Judgments,  by  whom  to  be  signed 

in  favor  of  United  States,  how  si 
Ju«tification  of  sureties  to  stipulations. 
Libels,  how  to  be  drawn, 

to  be  filed  before  process  issuei 
when  to  be  verified  by  oath 
by  whose  oath  to  be  verified 
when  need  not  be  verified  by  oath 
to  be  fairly  engrossed 
when  dismissed  on  motion 
of  review,  when  tn  he  filed 
Marshal,  proceedings  acainst  when  bail  is  not  perl 
how  compelled  to  return  process 
how  to  dispose  of  money  in  his  handi  . 
his  fees  regulated 
Note  of  issue,  conienis  of,  and  when  to  be  filed 
Notice,  of  application  to  bond  property 
of  application  to  appraise  properly 
of  arrest  of  properly 
of  sale  of  property 
of  motion  to  dismiss  libel 
of  hearing,  when  not  necessary 
of  trial,  &e.,  for  what  time  given 
when  to  be  served 


85,86 


49,  SO,  51,  52,  S3 


60,61 
46,172 
47,48 
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Noiiee  of  heorio^,  when  may  be  gtven  hjr  reapondent 
in  lieu  ofreplicalkin,  nbtiD  may  be  given 
of  filing  cleim  or  tuiawer 

Part^  claimaat,  who  eatilled  to  appear  aa 

Fartiea  id  suit,  proceedingB  to  make  Dew  . 

Paying  money  into  court 

Peraluible  articleB,  how  Bold 

Petitory  tuilB,  regulated  ia  certain  cases 

Petitions,  how  to  be  drawa 

PetitioDB,  when  need  not  be  ewom  to 
to  be  made  co-Jibellanta 

PleadiagH,  lo  be  filed  without  leave  of  the  court 

Pleas,  special,  when  not  necesaary 

in  information,  when  filed,  form  and  kind*  of 

Procefli^  againat  goods  in  the  hands  of  third  persons 

proceedings  when  returned  "  served  personally" 
proceedings  when  not  served  pemnally 
when  to  issue  .,  .  . 

what  to  state        .... 
when  returnable 
to  commence  suits  .  .  . 


33,33 
18,56 
19,30 


amount  of  bail  to  be  taken  upon 
when  to  have  mandate  of  the  judge 
when  to  issue  without  mandate  of  the  judge 
returnable  when  court  is  not  in  searion 
when  libellant  to  show  canoe  why  it  should  not  be  vacated 
amount  to  be  attached  under,  how  limited 
amount  of  on  atipulalion,  how  modified 
kind  of,  allowed    .... 
ProeMn  ami  ,  ■  :  . 

Proctors,  how  admitted       .... 
Proctaniations,  three  abolished  .  . 

Property  in  custody,  bow  discharged 
Rehearing,  when  granted 
Replication,  when  to  be  filed 
Review,  libel  of,  when  filed  . 

Rules  which  mliy  be  entered  in  vacation 

Sessions,  speciaf.  when  held,  and  for  trial  of  what  causes     12,  138,  : 
Stipnlation,  for  coats,  when  to  be  given, 
to  marshal,  condition  of 
to  marshal,  when  deemed  satisfied 
before  whom  taken 

sureties  to,  how  lo  justify  ■  . 

when  modified  .... 
in  ptTionam,  condition  of  • 

Stipulatioit^amoiintof       .... 

motion  to  increase  the  amount  ol^  or  for  better  sureties,  aa 

mitigation  of  amount  of  ■  .  .  40,  144 

for  costs  .  .  .  .      44, 45,  S9 

for  value,  condition  of       .  .  .  .    42,  59 

to  be  registered         ....  43 

when  may  be  enforced    . 

m  perionam,  how  stipulators  discharged 

to  marshal  "  **  .  ^ . 
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StipulalioLis,  by  vhom  to  be  executed 
Summary  proceedings  regulated 
Supplementary  matiere,  how  coanecled  with  orlgir 
Tender  .... 

Veri6cBtioa  of  pleadings,  when  required 
by  whom 
when  not  required 
Vha  voct  testimony,  how  taken 

notes  of,  how  to  be  corrected 


INDEX  TO  RULES  IN  PRIZE  CAUSES. 

Amendments  to  libel,  when  allowed 

Appeals,  when  to  be  made  .... 

Assessment  of  damages       .  .  .  .  •    49 

Calendar,  order  of  putting  tbuses  on  . 

CommissionerB  to  examine  witneBses  in  preparalnrin,  their  commiasion 
to  see  that  the  prize  vessel  is  nifely  moored 
to  see  if  bulk  has  been  broken,  and  when 
to  Bee  it'  hoses,  dec  have  been  opened,  and  ifproper- 

ty  has  been  taken 
not  10  leave  the  property  until  it  is  secured  and  sealed 
eeala  not  to  be  removed  nithoiit  order  of  court        . 
to  take  account  ol'  property,  and  how  to  secnre  it 
duties,  when  no  notice  is  given  by  captors 
who  may  act  as 

may  not  act  as  proctor,  couasellor,  or  advocate, 
of  appraiaement  and  sale,  their  duties  35.  36 

Contumacy,  decree  ol^  when  and  how  may  be  obtained 
DamageSj  how  and  by  whom  assessed 
Decree  of  contumacy,  when  and  how  may  be  obtained 

when  may  be  executed  ailer  appc^ 
Deposition,  as  to  papers  to  be  taken  by  commissioners 
how  to  fie  disposed  of 
form  of^  by  the  witness  tn  preparoiorio 
Examination  ol'  witnesses,  how  to  be  conducted 
who  may  attend 
when  closed 
Expenses,  questions  concerning,  when  to  be  determined 
Freight,  quee lions  concerning,  when  to  be  determined 
Invocation  of  paper*,  &,c.,  from  one  vessel  to  another 
Libel,  for  restitution,  when  may  be  tiled 

by  captors,  when  to  be  filed  and  prooeedioga  thereon 
contents  oj]  and  when  may  be  amended 
on  capture  by  public  armed  vessel  of  the  United  States 
Money  in  court,  how  to  be  disposed  of 

report  of    . 
Motions  for  CDmmissions,  or  decrees  of  appraisement  or  sale 
Notice  of  arrival  of  prize     ,  .  .  . 

Oath,  to  be  administered  to  witneaeea 
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Oath,  to  be  adraiuietered  to  interpreter 

Papera,  &c,  when  to  be  delivered  to  the  < 
to  be  tnarked 
how  to  be  disposed  of  .  .  , 

proceedingH  when  captore  refuae  or  neglect  to  give  up 
invocation  o^  from  one  vessel  to  anolher 

Perishable  property,  how  diepooed  of         . 

FroofH,  additioDal,  when  not  allowed 

Property  in  ciulody  not  to  be  delivered  except  by  order  of  court 

when  deemed  to  be 
Stipulatioa  for  value  .... 

on  appeals  ,  ,  ,  . 

Witneeaes,  when  to  be  produced  before  commisBiooers 

bow  ezaminatkiD  of,  (o  be  conducted 


30  33 
85,36 
43,  44 


NoTK. — Hie  tangoing  RniM  of  the  Diatrict  Conrt  foi'  the  Southern  DJilrict  of 
New  Vork,  were  adopted  in  1638.  A  very  large  portioa  of  them  mast  Ihsrerore 
b«  CDDodered  u  lopeiMded  by  the  General  Admiralty  Sniea  of  the  SnpremB  Court, 
(■ate,  pp.  339  to  348,)  which  in  all  cases  of  confliot  are  the  paramooDt  Bulet.  In 
the  abaeDce  al  any  aathgriied  reTiaiaii,  it  wu  Deceasary  to  iiuert  the  whole. 
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ON  APPEALS. 

Rule  116. 

Ad  appeal  can  be  taken  &om  do  other  ihan  Goal  decreet. 
Rsu  117. 

A  decree  ihaU  be  deemed  final  when  in  a  state  for  execution  without  fiu- 
ther  actioD  of  the  court  below. 

Rule  118. 

Every  appeal  to  the  Circuit  Court,  in  a  cause  of  admimltj  and  maiitJnia 
juriidictioD,  Bhall  be  ia  wHiing,  signed  by  the  party,  or  his  proctor,  and  do- 
livered  to  the  clerk  of  the  District  Court,  from  the  decree  of  which  the  appeal 
•hall  be  made :  and  it  ehall  be  returned  to  the  court,  with  the  neceoAry  doc- 
uments and  proceeedingB,  within  twenty  days,  and  by  the  first  day  of  the 
term  next  aAer  the  delivery  thereof  to  the  clerk,  unless  a  longer  time  ia  al- 
lowed by  the  judge. 

Rule  119. 

The  a[q»eal  shall  briefly  state  the  prayers,  or  allegatioDSj  of  the  parties  to 
the  suit,  in  the  District  Court,  in  the  proceedu)^  in  that  court,  and  the  de- 
cree, with  the  time  of  rendering  the  same.  It  shall  also  state  whether  it  is 
intended,  on  the  appeal,  to  make  new  allegationa,  to  pray  different  relief,  or 
lo  seek  a  new  decision  on  the  facts,  and  the  appellaniB  Bball  be  cooduded  in 
this  bahali^  by  the  appeal  filed. 

ilvLi  120. 

A  copy  of  the  appeal  shall,  at  the  soroe  time,  be  served  on  the  praetor  of 
the  appellees,  in  the  court  below.  And  an  affidavit,  of  the  due  tervioB  of 
such  copy,  shall  be  filed  with  ibe  appeal.  And  no  proceos,  or  order,  shall  bo 
neceHery  to  bring  the  appellees  into  this  court 

RiiLi  121, 
If  in  the  appeal,  it  shall  not  be  intended  to  raake  new  all^ationa,  to  pny 
different  reliefj  nor  to  seek  a  new  decision  of  the  fbcts^  then  the  pleadhigs, 
evidence,  and  decree,  in  tlie  District  Court,  with  the  stjpnlationa  in  the  cause, 
and  the  clerk's  account  of  the  funds  in  court,  in  the  cause,  if  any,  shall  be 
certified  to  this  court  with  the  appeal  But  in  all  cases  the  statement  of 
facts  agreed  between  the  parties,  or  settled  by  the  judge  of  the  District 
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Court,  and  on  file,  according  to  the  pntctice  of  that  court,  may  he  Mrtifiad 
in  the  pUoe  <t[  the  endenoe  at  targe. 


If  it  ihnll  be  intended  to  seek  only  a  new  deeiBkin  of  the  facte,  thea  tha 
pleadings  of  the  parties,  with  the  etipiilBtioniB  in  the  cauae,  and  the  clerk'e 
accoDDl  of  the  fiindB  in  court,  if  any,  and  Ibe  esbibiU  and  depo«tiona  m  the 
eaaw,  ahall  be  certified  to  thia  court  irith  the  appeal.  But  the  proofa  need 
not  be  certifled,  uoJeae  specially  required  by  die  ^pellant,  or  ordered  by 
IbisoooTL 

Rule  123. 
If  it  riia]I  be  intended  to  make  new  allegatione,  or  to  seek  new  relief]  then 
the  return  to  the  petitioo  of  appeal,  eiiall  only  eootain  copies  of  the  proeeM 
i^ed  upon  the  Ubel,  and  of  the  return  thereof,  the  aceount  of  the  clerk  of 
the  fuDda  io  aouti,  in  the  cause,  the  depoaitiona  and  exhibits,  and  the  atipu- 
laliona  in  the  cauae. 

ROLG  134. 
The  appellant  shall  cauM  the  notice  of  appeal,  and  an  affidavit  of  th« 
serrice  of  a  copy  thereof,  with  the  documents  required  to  be  returned  with 
the  appeal,  to  be  filed  in  this  court  within  four  days  ader  the  return  is  cocQ' 
plated  by  the  olerk,  ottaerwue  the  appeal  aball  not  be  received,  and  shall  ba 
deemed  deserted ;  and  a  certificate  in  ihis  behaif  shall  be  mode  to  the  court 
from  which  the  appeal  is  made,  which  may  proceed  to  execution  of  its 
decree. 

Rdlb  125, 
This  court  shall  be  deemed  poawssed  of  the  cause,  from  the  time  of  filing 
the  appeal,  whh  the  documents  required  to  be  retumed  therewith,  in  thia 
court. 

RuLB  186. 
If  the  appellee  does  not  enter  his  appearance,  within  the  two  first  days  in 
term,  succeeding  the  filing  the  appeal,  and  proceedings,  and  affidavit  of  ser- 
vice of  notice  thereof  on  him,  the  appellant  may  proceed  a  paru  in  the  causa, 
aod  have  such  decree  as  the  nature  of  the  case  may  demand. 

Rule  127. 
No  answer,  or  issue,  need  be  given  to  the  appeal.    Each  party  may  notice 
the  cause  for  hearing,  for  the  term  to  which  the  appeal  is  made,  (if  made  in 
term  time,)  or  if  made  in  vacation,  for  the  term  next  succeeding. 

Rule  128. 
A  writ  oCifAibitioit  will  be  awarded,  at  the  instance  of  the  aj^ellant,  when 
circumetaooes  require,  to  stay  proceedings  iu  the  court  below ;  notice  of  sucb 
apfrfication  having  been  previously  given. 
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Rule  129. 
'*  may  id  like  manner  be  obtaioed  to  compel  a  retom  oT  (he 
appeal  wbeo  noreaKHiably  delayed  by  the  clerfc,  or  court  below. 

Rdle  130. 

If  the  appellee  ahall  have  any  caose  to  show  why  new  alkgationa,  or 
prooTa,  sboald  not  be  offered,  or  new  relief  prayed,  on  the  ai^ieal,  be  dull 
give  four  days'  notice  tbereoT,  and  aerve  a  copy  of  the  affidavit  cootainii^  the 
caoM  intended  to  be  ahown :  and  sach  eauw  shall  be  ihown  within  the  two 
fintdayaof  the  term;  otherwise  the  appeal  ahall  be lUlowed  according  b> 
iU  tenna. 

Role  131. 

If  new  allegationa  are  to  be  made,  or  different  relief  pmyed,  in  thia  coarfa 
then  the  libellant  in  the  District  Court,  shall  exhibit,  in  this  court,  a  libel,  on 
oath  within  ten  days,  to  which  the  adverse  party  shall,  in  twenty  days,  an- 
swer OD  oath,  subject  in  each  cftse  to  the  esteDaioa  of  thoae  periods,  by  order 
of  either  of  the  judges  of  this  court;  and  on  a  default  on  this  behalf,  the  court 
will,  on  motion,  withont  notice,  make  such  order  for  finally  disposing  of  the 
cause,  on  the  default  of  the  party,  as  the  nature  of  the  case  may  require. 

Rule  133. 

Afler  the  libel  and  answer,  whether  newly  filed  in  this  court,  or  certified 
from  the  District  Court,  shall  be  filed  io  this  court,  the  cause  shall  be  pro- 
ceeded in  to  a  hearing,  as  in  other  coses.  But  where  interrogatotiea  have 
been  answered  in  the  District  Court,  at  written  testimony  taken,  the  nme 
may  be  used  in  this  court 

Rdle  133. 

The  appellee  may  more  this  court  to  have  the  decree  made  in  the  District 
Court,  carried  into  effect,  subject  to  the  judgment  of  this  court,  or  of  the  Su- 
preme Court  on  appeal,  upon  giving  his  own  stipulation  lo  abide  and  per- 
form the  decree  of  such  courts:  and  this  court  will  m^e  such  order,  unless 
the  appellant  shall  give  security  by  the  stipulation  of  himself,  and  competent 
sureties,  for  payment  of  all  damages  and  costs,  on  the  appeal  in  this  court, 
and  in  the  Supreme  Court,  in  such  sums  as  this  court  shall  direct. 

Rule  134. 
Id  coses  where  on  appeal  shall  lie  from  (he  decree  of  this  court,  the  final 
decree  shall  not  be  executed  until  ten  days  shall  have  elapsed  from  Ihe  pro- 
nouncing or  filing  of  the  decision  of  the  court. 

Rdle  135. 

When  appeal  shall  be  made  from  the  decree  of  this  court,  the  appellant 

shall,  within  four  days  from  the  pronouncing  or  filing  of  such  decision,  uoless 

funher  time  is  allowed  by  the  judge,  make,  and  serve  on  the  adverse  party, 

a  statement  of  the  testimony  on  the  trial,  excepting  such  evidence  as  was  in 
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writiog,  which  shnll  be  properlf  referred  to  therein.  The  part^  on  whom 
the  Bame  ehall  be  served  shall,  in  four  days  alter  such  service,  propose 
amendmenis  thereto,  or  the  statement  shall  be  deemed  acquiesced  in,  and 
the  statement  and  amendmentSj  unless  acquiesced  in,  shall  be  submiited  hy 
the  appellant  to  the  judge,  ia  four  days  aAerwatds,  for  settlemeat ;  and  the 
same,  when  settled,  shall  be  engrossed  by  the  clerk,  aod  with  the  wrilten  evi- 
dence, shall  be  deemed  the  proofs  on  which  the  decree  is  made,  and  shall 
operate  as  a  stay  of  further  proceedinge  ia  this  court. 

Rdli  136. 
In  all  cases,  in  civil  causes  of  admiralty  and  maritime  jurisdiction,  not  ex- 
premly  provided  for  by  the  foregoing  Rules  of  this  Court,  the  Rules  of  Prac- 
tice of  the  District  Courtibr  the  Southern  District  of  New  York,  being  in 
force  at  the  time,  and  whether  esCablished  before  or  alter  these  Rales,  (not 
being  iocomristent  with  these  RUes,)  ore  adopted,  and  are  to  be  received  aa 
Bules  oTProctice  in  this  Cgqr^ 
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Rale*  of  the  Cirettit  Cma-t  of  the  United  Suit*  for  the  Northern  DUlriet  of 
New  York,  regjilating  appeal*  from  the  DUlritl  Court.— June  Ttrm,  1848. 


The  transcript  to  be  sent  to  thia  court,  on  appeal  thereto  from  a  aeDtence 
or  decree  of  the  District  Court,  may  be  certified  by  the  clerL  of  the  latter 
court,  under  his  hand  and  the  eeal  of  the  court 


Eight  days'  notice  of  hearing  on  appeal  shall  in  all  cases  be  ^ven,  by  the 
Krvice  thereof  oQ  the  adverse  party,  or  on  hia  proctor. 


When  an  appeal  from  a  decree  or  the  District  Court  is  interposed  twenty 
days  before  the  nest  stated  Bession  of  this  court,  it  may  be  noticed  for  hearing 
at  mich  session  by  either  party. 

IV. 

When  an  appeal  from  a  decree  of  the  District  Court  is  interposed  less  than 

twenty  days  before  ^e  next  stated  session  of  thia  court,  the  appellee  may, 

at  hia  option,  notice  the  cause  for  hearing  at  such  session,  on  the  first  or  other 

day  thereof;  or  Lave  the  cause  continued  until  the  next  stated  session. 


Transcripts  of  the  depodtions  taliea  in  any  cause,  in  the  District  Court, 
according  to  law — whether  de  htne  e»te  under  the  acts  of  Congress,  or  on 
commission — and  read  at  the  hearing  of  the  cause  in  that  court,  may  be 
transmitted  to  this  court  on  appeal,  and  read  by  either  party  as  evidence  at 

the  hearing  of  the  cause  in  this  court! 

VI. 
A  copy  of  the  notes  taken  by  the  judge,  or  under  his  direction  by  theclerh, 

of  the  District  Court,  of  the  evidence  of  witnesses  examined  orally  therein, 
shall  be  certified  and  transmitted  to  tbis  court  on  appeal,  abng  with  the 
transcript  of  the  record  and  other  proceedings  in  the  cause,  and  shall  be  ad' 
mitted  to  prove  the  evidence  given  by  such  witnesses;  but  nothing  herein 
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coatained  ahall  be  coiwtrued  to  abridge  the  right  of  the  partiea  to  re-examine 
mich  wiCueBaes  in  this  court,  if  they  shall  see  fit  to  do  mt. 


DlSTHICT    CODRT. — NORTHBKN    DISTRICT  OP  NewYoBK, 

RuUt  of  Praetice  of  the  DUtriel  Court  of  the  Uniltd  Staiei  for  titt  NorlAim 
DulricI  of  Nna  York,  m  eauiet  ariring  undtr  the  Act  ofCongrta,  mti- 
tltd  "  An  Aet  uUnding  the  Jarisdietum  of  the  Dulriel  Covrfj  to  certain 
catet  upon  the  Lakei  and  navigable  teatert  cattnetling  Iht  J«nc,"  patmd 
February  26,  1845,  and  in  cautet  ofAdmirally  and  Maritont  JuriMdietimi 
Other  tAan  thote  ofmutUc^  seixvre.^Juiy  Term,  184S. 


The  "  Rules  of  Practice  (f  the  Courts  of  the  United  Statei,  in  catuea  of 
Adrnmlty  and  Maritime  jurladictioa,  od  the  iDsiance  side  of  the  court,"  pre- 
■oribed  bjr  the  Supreme  Court  of  the  United  Btatee,  at  the  January  Term, 
1845,  are  uoderatood  to  be  obligatory  ou  this  court,  in  all  caiMe«ariang  under 
the  act  of  Congre«^  entitled  "An  Act  extending  the  jnriodiction  of  the  Di«- 
triet  Courts  to  certain  cases  upon  the  lakei  and  navigable  iraten  connecting 
the  nme,"  paned  Febraary  26th,  1845 ;  and  the  said  Rulea  are  hereby  de- 
clared to  be  Rules  of  Practice  in  this  court,  in  exercising  the  jurisdicikui  coi^ 
ferred  by  the  said  act. 

3. 

A  special  eeseion  of  the  court  will  be  held  at  Auburn  on  the  Rrst  Toeaday 
of  every  week,  at  ten  o'cktck  in  the  loienoon ;  at  which  special  seanon*  all 
process  must  be  made  returnable,  and  alt  proceedings  must  be  bad,  except 
tnaU  by  jury,  nhich  will  not  be  held  without  a  special  order  of  the  judge 
for  thatpurpoae,  except  at  a  stated  term,  Andiacaseof  theoon-attendaace 
of  the  judge  at  the  time  hereby  appointed,  or  at  any  other  time  which  may 
by  special  order  be  appointed,  for  any  special  sessioD  of  the  court,  all  process 
and  proceedings  shall  be  eontioued,  without  prejndice,  to  the  next  special 
session,  or  to  some  earlier  day  for  that  purpose  appointed  by  the  judge. 


All  process  shall  bear  teat  of  the  day  on  which  it  is  sealed,  and  ahall  be 
made  returnable  before  the  judge  at  Auburn,  aa  Tuesday  of  the  week  next 
aAer  the  test  thereof,  or  of  some  succeeding  week. 


The  newspaper  called  the  Buffalo  Commeraal  Admrluer,  printed  at  the 
city  of  Bufialo,  is  hereby  decdgnated,  in  pursuance  of  Rule  ix.  of  the  Rules 
of  Practice  in  admiralty  and  maritime  causes  prescribed  by  the  Sujweroa 
Court,  as  (be  newspaper  in  which  all  notices  shall  be  printed,  which  are  by 
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the  mid  rale  required  to  be  pnblisbed  id  a  newipaper,  io  all  miiti  in  ran,  ia 
nhkh  the  arrest  of  the  TesaeL  goods,  or  other' ihtDg  proceeded  agaioat,  haa 
been  made  at  or  within  the  coUectioo  district  of  Buffalo  Creek. 


The  Caynga  Couaty  Bank,  in  the  village  of  Auburn,  is  hereby  deag- 
nated,  in  puTsuanca  or  Rule  xlii.  ot'lhe  same  Rule^  as  the  place  at  depout 
for  mooeya  paid  into  court 

6. 

Libe)^  answem,  and  all  oth^  {deadiogs  and  papers  to  be  fited,  aball  be  so 
plainly  written  as  to  be  readily  legible,  and  shall  be  free,  to  all  reaaonabte 
extent,  from  interlineations  and  etararea ;  and  it  ritall  be  the  duty  or  tlie 
clerk  to  reject  all  papers  delivered  to  him  to  be  filed,  whicb  are  not  in  coofbr- 
mity  with  this  rule. 

7. 

All  libela  (Haying  procees  of  arreat,  whether  in  rem  or  In  ptrtoiuBn,  AaH 
be  verified  by  the  oath  or  salemn  affirmation  of  the  b'beUant,  ankas,  for  suffi- 
cient cause  shown,  such  oath  or  affirmation  shall  be  diepeiised  with  by  the 
special  order  of  the  judge.  And  all  libels,  auswera  and  other  pleadings  ahatl 
be  signed  by  the  party  in  bia  own  proper  hand-writing,  and  in  like  manner 
by  the  proctor  for  the  party  in  whose  behalf  they  are  filed,  unleash  for 
■pedal  cause  abown,  such  signature  shall  be  dispensed  with  by  leave  ci 
the  court 


In  suits  in  rem,  the  mesne  process  shall  be  served,  and  the  required  no- 
tices given,  at  least  fourteen  days  before  the  return  day  of  the  pruccas,  unless 
a  shorter  time  shall  be  prescribed  by  special  order,  founded  upon  the  ez^en- 
des  of  the  particular  case. 

9. 

AH  process,  and  all  notices  for  publication  in  a  newspaper  in  pursuance  of 
Rule  IX.  of  the  Rules  of  Practice  in  admiralty  and  maritime  causes,  pre- 
scribed hy  the  Supreme  Court,  shall  be  drawn  up  by  the  clerk ;  and  no  pro- 
cess, except  subpcenas,  shall  be  issued  by  him  in  blank. 


The  notice  mentioned  in  the  last  preceding  rule  shall  contain  the  title  of 
the  suit,  a  summary  statement  of  the  cause  of  action,  the  amount  claimed  by 
the  libellant,  and  the  day  and  place  fixed  for  the  return  of  the  process;  and 
shall  have  the  name  of  the  proctor  of  the  Ubellant,  and  that  of  the  mar- 
shal, or  of  his  deputy  by  whom  the  arrest  shall  have  been  made,  suffixed 
thereto. 


The  amount  of  the  debt  or  damages  for  which  the  action  is  brought  ahall 
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be  stated  in  the  libel,  and.  with  the  addition  thereto,  fm  costs,  or  (250  in  a 
mit  in  rem,  aod  of  tlOO  in  a  suit  in  penonam,  shall  be  eodotaed  on  the  mesne 
process,  thus:  "  Actiofl  for  (        ." 


When  the  lihellant  is  Dot  a  resident  of  the  district,  he  shall,  at  the  time  of 
commencing  his  suit,  give  a  bond  or  stipulation,  with  one  or  more  sufficient 
sureties,  in  rhe  sum  of  at  least  one  hundred  dollara,ir  the  suii  is  in  ;irr«oniim; 
and  in  the  sum  of  at  least  two  hundred  and  fifty  dollars,  if  tie  suit  be  in  rem 
— conditioDed  that  he  will  appear  from  time  to  time,  and  abide  by  all  orders, 
iateriocutory  and  final,  of  the  court,  and  pay  the  costs  and  expenses,  if  any, 
which  shall  be  awarded  agaiost  him  by  the  final  decree  of  this  court,  or  of 
any  appellate  court:  iVocii^tif.  however,  that  this  regulation  Hhall  not  ex- 
tend to  suits  for  seamen's  wages,  nor  to  euita  for  salvage  when  the  sdvors 
have  come  into  port  in  possession  of  the  property  libelled. 


In  all  eases  not  embraced  within  the  last  preceding  rule,  on  motion  of  th« 
defendant  or  claimant,  the  court  will,  in  its  discretiou,  direct  the  libellant,  on 
pain  of  dismissing  his  libel,  to  give  the  like  security. 


Inrtead  of  the  security  specified  in  the  two  last  preceding  rules,  the  party 
from  whom  it  is  required  may,  at  his  option,  deposit  in  court  a  sum  of  money 
of  the  like  amount 


If  in  any  case  a  libel  dtall  be  filed  in  behalf  of  a  Ubellant  who  u  not  a  resi- 
dent within  the  diatncl,  before  security  for  costs  and  expenses  shall  be  filed 
as  required  by  Rule  xii.,lhe  proctor  for  such  Ubellont  shall  be  liable  for  such 
coats  and  expenses  to  the  amount  specified  in  the  said  rule,  until  such  secu- 
riiy  shall  be  filed ;  and  the  payment  thereof  may  be  enforced  by  summary 
process  in  pertonam  against  such  proctor. 


When  a  proctor  ra  retained  to  defend  in  any  suit,  before  the  return  day  of 
the  mesne  process  therein,  who  resides  or  has  his  place  of  busiaesB  more  than 
three  miles  from  the  clerk's  office,  and  not  more  than  three  nlile*  from  the  reai- 
denceor  place  of  business  of  the  proctor  for  the  hliellant,  such  proctor  for  the 
defendant  may,  at  any  time  before  the  return  day  of  the  process,  serve  a  notion 
of  his  retainer  on  the  proctor  for  the  libellant ;  and  it  shall  thereupon  be  the 
duty  of  the  proctor  for  the  libellant,  without  delay,  to  serve  on  the  proctor 
for  the  defendant  a  copy  of  the  libel  on  file. 


When  the  defendant's  answer,  or  any  other  pleading  subsequent  to  the 
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libel,  u  pul  in  by  being  limply  filed  in  the  derk'e  office,  initead  of  being  gtnn 
in  open  court,  in  preaeuceofthe  proctor  or  advocate  for  the  advene  perty.K 
copy  thereof)  nilli  notice  of  the  time  or  Sling  Die-Nime,  ahall  without  dday 
be  served  on  the  proctor  ofauch  adverae  party. 


When  a  decree  ie  made  in  the  absence  of  the  proctor  of  either  party  to  tha 
■nit,  unlesa  such  proctor  reeidee  at  the  place  where  Ihe  clerk's  office  ia  kept, 
it  shall  be  the  rluty  of  the  clerk  immediately  to  tranaaui  to  him  by  mail  a 
copy  ©r  the  decree;  and  such  proctor  and  party  shall  be  reaponmble  to  th« 
clerk  for  the  fees  to  which  be.  may  be  entitled  for  such  service,  according  la 
the  usual  rate  of  charge. 


Not  less  than  six  days'  notice  shall  be  given  of  the  sale  of  property  on  final 
process  i  atid  when,  in  the  opiokin  of  the  marshal  or  his  deputy,  by  whom 
the  sale  is  to  be  made,  the  circumstances  of  the  caM  require  a  longer  notice, 
he  may,  in  his  discretion,  extend  it  to  any  lime  not  exceeding  twenty  days. 


For  Ihe  custody  of  vessels  and  other  property  while  nttder  arrest,  the  mar- 
shal shall  be  entitled  to  the  same  fees  as  are  allowed  by  the  g2d  rule  of  this 
court  in  cases  of  municipal  seizure  ;  subject,  however,  to  altention  by  th« 
court  in  particular  cases  for  special  cause  shown. 

81. 
When  interrogatories  are  propounded  by  the  defendant  at  the  close  of  his 
answer,  touching  any  roatiers  charged  in  the  libel,  or  touching  any  matter  of 
defence  set  up  in  the  answer,  (according  to  Rule  xxxii.  of  the  Rules  of  Piac- 
tice  prescribed  by  the  Supreme  Court,)  the  hlMllant  shall  answer  the  same 
within  twelve  days,  unless,  for  sufficient  tause  shown,  he  shall,  by  special 
order,  be  allowed  a  longer  period ;  and  the  conrt  may,  in  its  diKretion, 
require  such  interrogatories  to  be  answered  within  a  shorter  time,  or 


When  inlerrogatorieaare  propounded  to  a  garnishee  (in  pursuance  of  Rule 
XXXVII.  of  the  Rules  of  Practice  prescribed  by  Ihe  Supreme  Court,)  a  copy 
thereof  shall  be  served  upon  the  garnishee  personally,  or,  in  case  of  his  ab< 
sence  from  his  dwelling  house  or  usual  place  of  abode,  by  leaving  such  copy 
with  some  person  of  suiiable  age  who  is  a  member  or  resident  of  the  family ; 
and  the  garnishee  shall  be  required  to  answer  the  interrogatories  within 
twelve  days  after  such  service,  unless  a  longer  period  shall,  for  adequate 
cause  shown,  be  by  special  order  allowed  for  that  purpose ;  and  the  court 
may  also,  in  its  discretion,  prescribe  a  shorter  period. 
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Bxeeptiofuto  the  librl  (taken  in  pureuanceor  Rule  xxx?t.  ofthe  Rnleaaf 
Practice  pfeacribed  by  the  Supreme  Ctrurt,)  for  >ufplutage,  irrelevancy,  im- 
pertineitce  or  acandal,  may  be  taken  ore  letau,  od  the  return  day  of  the 
meane  procen ;  and  exceptiaoH  to  the  answer  or  other  allegation  given  by 
the  defendant,  taken  for  the  Ijlte  causes,  in  pursuance  of  the  ^me  rule,  or  ia 
pursuance  of  Rule  zsvii.,  for  want  orBLifficiency,rulneBa  or  distinctnesa,  may 
be  taken  in  like  manner,  when  the  answer  or  allegation  ia  put  in  in  open 
eonrt  J  and  the  court  will  thereupon,  in  its  discretion,  either  decide  upon  the 
anffieiency  of  the  exceptions  bo  taken,  instanter  or  direct  the  same  to  be  drawn 
up  in  writing,  and  appoint  a  day  to  hear  argument  thereon,  or  refer  the  same 
to  a  commlaaioaer. 

When,  at  the  return  of  the  mesne  proceia,  further  time  hu  been  granted 
tn  answer  the  libel ;  and  the  answer,  instead  of  being  produced  and  offered 
in  open  court,  in  the  presence  and  hearing  of  the  advocate  of  the  libellant,  ia 
aimpiy  filed  with  the  clerk,  a  copy  thereof  shalJ,  without  delay,  be  aerved  on 
the  proctor  for  the  libellant,  personally,  if  he  resides  within  three  milea  of  the 
proctor  for  the  defendant,  otherwise  either  personally  or  by  mail ;  and  the 
proctor  for  the  libellant  may,  within  ten  days  afler  the  aervice  thereof,  file 
and  serve  ezceptiona  thereto.  The  defendant,  within  eight  days  alter  tha 
■ervkie  of  such  exceptions,  may  give  a  written  notice  of  his  submission  to  any 
or  all  of  them;  and  if  any  of  them  are  not  submitted  to  within  the  time  pre- 
scribed, the  hlMllant  may  bring  the  same  to  a  hearing  before  the  court,  hy 
giving,  at  any  time  within  aix'  dajrs,  a  notice  of  not  lesa  than  ax  nor  more 
than  ten  days,  of  audi  hearing.  Every  exception  not  submitted  to,  and 
which  ia  not  notified  for  hearing  within  the  time  specified,  shall  be  conaldered 
aa  abandoned. 

85. 

When  Miceplione  are  referred  to  a  commisHoner,  if  the  party  who  obtained 
the  reference  shall  not  procure  and  file  the  commisnoner's  report  within  fbui^ 
teen  days  from  the  date  of  the  order  of  reference,  unlen  further  time  shall 
be  allowed,  for  aufficient  caoM  drawn,  by  special  order,  the  exeeptiona  ahall 
be  cocwdered  b«  abandoned.  The  party  by  whom  the  refereoee  was  ob- 
tained ahatl  have  eight  days  after  filing  the  report  of  the  commissioner,  to 
except  thereto.  On  filing  the  report,  he  shall  give  notice  of  fiUng  the  same  to 
the  adrerae  [woctor,  who  shall  have  eight  days  after  such  notk»  to  except  to 
the  report.  Exeeptiona  to  a  oommissioner'i  report  maybe  noticed  for  argu- 
meni  by  rither  party,  and  the  notice  diall  be  aerved  at  least  aix  days  before 
the  day  designated  for  the  hearing. 


All  appeals  to  the  Circuit  Court  must  be  interposed  inthia  ten  days  from 
the  data  of  Iha  decree,  or  within  such  oUier  period  aa  dkall  be  designated  by 
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Bpecial  order  made  in  the  particular  suit;  and  in  caoea  where  the  right  of 
appeal  is  allowed,  no  final  procesa  shall  iaeue,  before  the  expiration  of  the 
tCD  days,  or  other  period  prescribed. 

27. 

The  regulations  prescribed  by  law  relative  to  the  mode  of  wiring  notices 

and  oiher  papers,  in  suits  prosecnled  in  (he  courts  of  the  state  of  New  York, 

are  hereby  adopted,  mutati*  mutandis,  as  rules  of  this  court,  iu  cases  at  law 

u  well  as  in  admiralty. 
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PRESENT  FEE  BILL 

IN  SOUTHERN  DISTRICT  OF  NEW  YORK. 


Advocated  and  Proctors'  Costs  usually  taxed  in  this  District. 

advocates'  fbeb. 

RetatniDg  fee,  .  .  .  .  .     $3  75 

PeriiuDg,  examining  and  agmng  a  ^be\,  answer,  special  pleading, 
interrogatories  or  exceptiooc^  when  the  advocate  it  not 
the  proctor  in  the  cause,  .  .  .        1  25 

Attendance  in  court  on  every  necesBary  proceeding  in  a  cause,  62l 

Arguing  in  court  on  any  epecial  motion  actually  litigated,  ,        1  25 

Arguing  every  special  plea,  demurrer  or  exceptioce,  actually  liti- 
gated, .  .  .  .  .       2  50 
Arguing  on  final  hearing,  on  pleadings  and  proofs,  when  the  cause 

is  litigated  on  the  merits  and  in  no  other  caae,  .        5  00 

Attending  a  judge  or  commisBioner  on  taking  testimony  d«  ieiM 
ttte  out  of  court,  but  no  allowance  lor  more  ibaD  one  at- 
tendance, .  .  .  .        5  00 
Attendance  before  the  cleric  or  aKessora  on  reference  by  order  of 
the  court,  but  no  allowance  for  more  than  one  attend- 


No  feea  taxed  for  n: 


i  advocate  in  the  same  cause. 


Retaining  fee  ;  (but  when  the  nme  person  acts  both  as  advocate 
and  proctor,  oo  retaining  fee  allowed  as  proctor,) 

Drawing  h'bel,  plea,anewer,  claim,  exceptions,  necessary  affidavits, 
&«.,  each  folio  of  100  words. 

Copy  suae  for  each  folio, 

Every  oeceasary  motion  made  m  court. 

Attendance  in  court  on  every  necessary  proceeding  in  a  cause, 
(not  being  the  advocata,) 

Drawing  interrogatories  each  folio  of  100  words,  . 

Copy  same  per  folio, 

[But  taxation  is  never  to  exceed  $2  50  for  init,  and  $1  50 
for  copy  of  inlarrogatories.J 

Brief  on  q)eciat  motion  or  petition  argued  in  court  on  both  sidci^ 


121 
62* 
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Brief  on  Goal  argument  in  court  upon  the  merits,         ,  .  ' 

[These  briefs  to  include  all  abbreviatiooB  of  pleading*, 

proofs,  dtc,  and  noieparate  allonancee  made  therefor.] 

Attending  judge  or  comiDiaajoner  on  taking  testimony  de  bent  us* 

out  of  court,  (if  not  the  advocate,} 
Attending  clerk  or  aaeeswra  on  reference  aud  computatioa  of  da- 
mages, (if  not  the  advocate,) 
[But  no  more  than  one  attendance  taxed  in  either  of  the 
two  last  casea.] 
Attending  taxation  of  costs,  when  notice  thereof  has  been  given 
or  received,  .... 

Copy  of  bill  of  costs  for  opposite  party, . 
Every  neceaaary  notice  actually  given, 

Arguing  a  motion  or  cause  in  court,  (if  not  the  advocate,  and  if 
the  charge  is  not  taxed  for  an  advocate  in  the  cauae.) 


Drawing  affidavit  and  ac.  per  folio  of  100  words, 

Copy,  .  .  «  u 

Attendance  before  Judge, 

Summons  for  Judge,  per  fol. 

For  copies,  per  folio, 

Motion  for  process, 

Arguing  motion  when  opposed, 

Copy  costs  for  opposite  party. 

Attendance  on  taxation, 

Witnesses  fees  per  day. 

Drawing  affidavit  of  serving  summons,  per  folio. 

Copy,  per  folio,         .... 

And  disbursements  actually  made. 

If  before  a  U.  S.  CommiaaioDer,  or  State  officer,  bis  fees  a 
to  be  added. 


121 
1  25 
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FEE  BILL 

OF  THE  NEW  YORK  STATE  COURT  OF  ADMIRALTY, 

BEFOBE    THE    FORMATION    OF   THE    CONSTITCTION    OF    THE    UNITED  BTATEB. 


An  act  for  regulating  the  Fees  of  the  several  Ogieers  and  Mi- 
nisters of  Justice  within  this  State. 

Fased  Fcbrau;  16,  1789. 
PEES  IN  THE  COURT  OF  ADMIRALTY. 

TO  THE  JUDGE. 

For  tbe  seal  of  proceas,  fifly  ceots. 
The  leaJ  to  ezemplificatione,  one  dollar  twentj-five  centa. 
Eveiy  seoteDce,  three  dollan  aeventy-five  ceots. 
Talnog  an  affidavit,  twelve  ooe-half  centa. 
Taking  every  Btipulatkm,  fifty  cents. 

Swearing  a  defeodant  or  wilneaii,  and  certificate  thareol)  twenty-flve 
cent*. 

Taxing  every  bill  or  coota,  one  dollar  twenty -five  centa. 

TBE    ADVOCATES    FEEEI. 

For  retaining  fee,  three  dollars  seventy-five  ceots. 

Every  motion  made  without  effect,  sixty-two  one-faaU* cents. 

Attendance  at  every  court,  when  anythiog  is  necessary  to  be  done  there, 
in  tbe  cause,  sixty. two  one  half  ceuts. 

Arguing  on  the  fjaal  hearing,  where  a  cause  ia  litigated  and  a  full  defence 
is  made,  but  in  no  other  case,  five  dollars. 

Perusing,  examining  and  signing  a  libel,  answer,  plea,  demurrer,  or  any 
other  special  pleadings,  interrogatoriee  or  exceptions,  when  the  advocate  is 
not  the  proctor  in  the  cause,  one  dollar  twenty-five  cents 

Arguing  on  any  special  motion,  one  dollar  twenty-five  cents. 

Aiding  every  plea,  demurrer  or  exceptions,  two  doHars  fitly  cents. 

And  no  fees  to  be  taxed 'for  more  than  one  advocate  in  the  same  cause. 


THB   COURT    OF   ADMIRALTT. 

For  retaining  fee,  three  dollars  seventy-five  cents ;  but  when  the  same 
person  acts  both  as  advocate  and  proctor,  no  retaining  shall  be  aUowed  as 
proctor. 
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Drawing  evei;  libel  or  iDfornittion,  answer,  replicatioD.  or  other  pleading 
or  exceptiOHB,  eighteen  cents  Tor  each  sheet  containing  ninety  wards;  and 
for  copies,  nine  cents  Tor  each  sheet  as  aforesaid. 

Every  motion  made  with  effect,  when  he  acts  as  advocate,  sixty-two  one- 
half  centa. 

Attendance  ia  every  court,  when  any  thing  is  done  in  the  CLuse,  lixty-two 
oae-halT  cents ;  hut  no  person  shall  he  allowed  for  attendance  holh  as  proc- 
tor and  advocate  in  the  same  cause  at  the  same  courL 

Drawing  interrogatories,  eighteen  cents  for  each  sheet  eontainiog  ninety 
words,  and  for  a  copy  thereof,  nine  cents  for  each,  as  aforesaid ;  but  if  any 
one  set  of  interrogatories  studl  exceed  thirteen  sheets,  no  more  than  two 
dollars  and  a-half  sliall  be  allowed  for  drawing  the  same ;  and  no  more  than 
one  dollar  twenty-five  cents  for  a  copy  thereof. 

Every  notice,  copy  and  service,  thirty-seven  one-half  cents. 

Abbreviating  pleadings,  depoBitionsand  exhibits,  threecents  for  each  sheet 
containing  ninety  words. 

Arguing  on  a  final  hearing  when  the  proctor  is  not  the  advocate  in  the 
cause,  one  dollar  eighty-seven  one  trnlf  centa. 

Copy  of  a  bill  of  costs  for  the  opposite  party,  when  necessary  to  be  taxed, 
thirty-seven  one-hsif  cents. 

For  attending  taxatioo  of  costs,  fifty  cents. 

Arguing  any  demurrer  of  exceptions,  when  the  proctor  is  not  the  advocate 
in  the  cause,  one  dollar  twenty-five  cents. 


FEia  or  1 

For  drawing  every  stipulation,  process,  monition,  or  subpsna,  eighteen 
cents  for  each  sheet  oantainiog  ninety  wordsj  and  nine  cents  for  engrossing 
each  sheet. 

Entering  the  return  of  proceos,  eighteen  cents. 

Filing  every  libel,  claim,  pleading  or  other  paper,  twelve  ooe-half  cents. 

Reading  each  pleading,  deposition  and  eihibit  on  hearing,  twelve  one- 
half  cents. 

Copies  of  the  [headings,  interrogatories,  depositiona  and  exhibit^  when  re- 
quired, nine  centa  for  each  sheet  of  ninety  words. 

Entering  each  proclamation,  eighteen  cents. 

Entering  each  default,  twelve  one-half  cents. 

Entering  every  motion  of  the  plBintiffor  defendant,  twelve  one-half  cents. 

Entering  every  rule  of  court,  eighteen  centSii 

Examining  each  witness,  and  drawing  his  deposition,  eighteen  cents  for 
each  sheet  containing  ninety  words 

Certifying  each  exhibit  or  writing  shown  to  a  witness  at  his  eiamioation, 
twenty-five  cents. 

Drawing  every  decree  or  decretal  order,  eighteen  cents  for  each  sheet 
containing  ninety  words ;  and  for  entering  the  same  in  the  minutes,  nine 
centa  fer  each  sheet  as  aforesaid. 

Drawing  a  record  or  making  a  ireSi  of  apostles,  eighteen  cents  for  each 
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sheet  GontaiiuDg  ninety  words ;  but  no  pleading,  depoeition,  exhibit  oc  other 
writing  to  be  inserted  thereto  vertiatiiD,  or  in  htec  rerbo,  ahull  be  computed 
as  any  pert  of  such  draft. 

Eatering  a  record  in  the  register,  or  engroaaing  or  copying  apoitlea  or  re- 
cords  to  be  sealed  or  exemplified,  nine  cents  for  each  sheet  of  ninety  words, 
including  all  the  pleadings,  depositions,  exhibits  and  writings  inserted 
therein. 

Every  certificate,  eighteen  cents. 

Entering  return  of  appraisement  or  sales,  nine  cents  for  each  sheet  of 
ninety  words. 

Drawing  commission  to  examine  witneasea,  eighteen  cents  for  each  sheet 
coDt&ining  ninety  words;  nod  for  engroBsiag  the  same,  if  on  parchment, 
twelve  one-half  cents,  including  the  parchment ;  and  if  on  paper,  nine  cents 
for  each  sheet  of  ninety  words. 

All  money  deposited  in  court,  six  and  a  quarter  cents  in  four  dollars. 

THE   HABSBAL's    FEE8    IH    THE  f  OUHT    OF   ADMIRALTT. 

Pot  summoning  every  witness  or  appraiser,  twelve  one-half  cents. 

Giving  notice  of  holding  the  court  to  each  proctor  or  advocate,  twelve 
one-half  cents. 

Swearing  each  witness  in  court,  ax  cents. 

Making  eat^  proclamation,  twelve  one-half  centa. 

Serving  every  capias,  attachment  or  summons,  one  doHar  filly  cents. 

Travelling  each  mile,  going  only,  either  to  serve  proceM  or  subpcBoa  wit- 
pesses,  twelve  one-half  cents. 

Custody  fees  of  a  venel,  one  dollar  twenty-five  cents  per  day. 

Sales,  six  and  a  quarter  cents  per  four  dollars,  for  any  sum  under  eight 
hundred  dollora,  and  for  any  larger  sum,  three  cents  per  four  dollars. 
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PEES  OP  MARSHAL  AND  CLERK. 

An  act  making  approprialions  for  the  civU  and  diptomatic  txpenttt  of  Iha 
Oovernmenl/or  thi  year  eighteen  kuTidred  and  forty-one. 

Paased  March  3, 1841. 
For  defraying  the  expenses  or  the  Supreme,  Circuit,  and  Dwtrict  courts 
of  the  United  States,  inclu  dbg  the  District  of  Columbia ;  also  for  juroni 
and  witnesses,  ia  aid  of  the  funds  Arising  from  fineij  penalties,  and  forfeitures, 
incurred  in  the  year  eighteen  hundred  and  forty-one,  and  preceding  years ; 
ftnd  likewise  for  defraying  the  expenses  of  suits  in  which  the  United  States 
are  cooceraed,  and  of  prosecutions  for  offences  committed  against  the  United 
States,  and  for  the  safe-lieeping  of  prisoners,  three  hundred  and  twenty-five 
thouBuid  dollars:  Protidad,  howevtr.  That  hereaAer,  in  lieu  of  all  feei^ 
emolumentc^  and  receipts  not  allowed  in  districts  where  present  the  entire 
compensation  of  any  of  the  officers  hereinafter  named  shall  exceed  the  snm 
of  one  thousand  five  hundred  dollars  per  annum,  it  shall  and  may  be  lawful 
for  the  United  States'  clerks,  attorneys,  counsel,  and  marshals,  in  the  dis- 
trict and  circuit  courts  of  the  United  States  in  the  several  Slates,  to  demand 
and  receive  the  same  fees  that  now  are,  or  hereafter  may  be,allowed  by  the 
iawB  of  the  said  Statea  reapectively  where  said  courts  are  held,  to  the 
clerks,  attorneys,  and  counsel,  and  sheriOs,  in  the  highest  courts  of  the  said 
States  in  which  like  services  are  rendered ;  and  no  other  fees  or  emoluments, 
except  that  the  marshals  shall  receive  in  full,  for  summoning  all  the  jurota 
for  any  one  court,  thirty  dollars ;  and  shall  receive,  for  every  days  actual 
attendance  at  any  court,  five  dollars  per  day ;  and  for  any  servieea,  indud- 
ing  the  compensation  for  mileage,  perlbrmed  by  said  ofHeersia  the  discharge  of 
their  official  duty,  for  which  no  compensation  is  provided  by  the  laws  of  said 
States  respectively,  the  said  officers  may  recei«e  such  fees  as  are  now  al- 
lowed by  law  according  to  the  exisdng  usage  and  practice  of  said  courts  of 
the  United  States  ;  and  every  district  attorney,  except  the  district  attorney 
of  the  southern  district  of  New  York,  shall  receive,  in  addition  to  the  above 
fees,  a  salary  of  two  hundred  dollars  per  annum :  Provided,  That  the  fees 
and  emoluments  retained  by  the  district  attorneys,  marshals,  and  clerks,  ex- 
clusive of  any  reasonable  compensation  to  their  deputies,  to  be  aUowed  in 
their  accounts  by  the  courts  of  the  respective  districts  to  which  they  belong, 
and  aAer  the  payment  of  such  necessary  office  and  other  expenses  as  shall 
be  allowed  by  the  Secretary  of  the  Treasury,  not  to  exceed,  as  to  any  one 
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oT  thr  Mid  offioM  in  the  (otitheni  diitrid  or  New  Tork,  the  *iim  oT  ihrM 
thcHimid  dollan  per  aonum,  had  ia  any  other  dislrict,  the  aum  of  om  thou- 
RDd  dollan  per  annum,  ahall  in  do  case  ejxeed,  for  the  dwtrict  attorney! 
and  the  marahaU,  or  either  of  them,  the  Bum  of  six  tbounad  dollar*  for 
each ;  and  thow  for  each  of  the  clerks  ehali  not  exceed,  in  any  ceee,  four 
thoomod  five  hundred  dollan ;  the  overplvia  of  feee  and  emoluments  to  be 
paid  into  the  public  Treamry,  under  such  rules  and  regulations  u  may  be 
prewuibed  by  the  Secretary  of  the  Treasury,  subject  to  the  dispodtioii  of 


UNITED  STATES  COMMISSIONERS. 

An  act  for  tht  man  conv«nietU  toting  of  affidavili  and  bail  in  civQ  cauttt  i4- 
ptniing  ia  th§  CmtrU  of  tlu  Unil«d  State*. 

Fused  FdMnsnr  SO,  18lS. 

B«  it  enaeltd  by  tht  Senate  and  Hotue  of  ReprtstTttatiBe*  of  lA*  Unilad 
Stale*  of  America,  in  Gongrat*  a**gmtUd,  That  it  shall  be  lawful  fw  the 
circuit  court  of  the  United  States,  to  be  holden  in  any  district  in  which  the 
present  provision,  by  law,  for  taking  bail  and  affidavits  in  civil  causey  (in 
casea  where  such  affidavits  are,  by  law,  admisaible)  is  inadequate,  or  on  ac- 
count of  the  extent  of  such  district,  inconvenient,  to  appoint  such  and  so 
tnajiy  discreet  persons,  in  different  parts  of  the  district  as  such  coart  shall 
deem  necessary,  to  take  acknowledgments  of  bail  and  affidavits ;  which  ac- 
knowledgments of  bail  and  affidavits  shell  have  the  like  force  and  effect  aa 
if  taken  before  any  judge  of  said  conrt ;  aud  any  person  swearing  falsely 
in  and  by  any  such  affidavit,  shall  be  liable  to  the  same  punishment  aa  if 
the  same  affidavit  tud  been  made  or  taken  before  a  judge  of  said  court 

Sec.  2.  And  be  it  further  enacted,  That  the  like  fees  shall  be  allowed  for 
taking  such  bail  and  affidavit  aa  are  allowed  for  the  Uke  aervice*  by  the 
lawa  of  the  state,  in  which  any  such  affidavit  or  bail  sball  be  taken. 

Sac  3.  And  be  it  further  enacted,  That  in  any  cause  before  a  court  oTthe 
United  States,  it  shall  be  lawful  for  such  court,  in  its  discretion,  to  admit  in 
evidence  any  deposition  taken  in  perpetuaro  rei  memoriam,  which  would  be 
to  admisaible  in  a  court  of  Che  state  wherein  such  cause  ia  pending  according 
to  the  lawa  thereof. 


An  act  in  addition  t»  an  act,  entitled,  "  An  aetfor  the  more  eorwenieni  taking 
of  iffidaoitt  and  baU  in  eivU  eattee,  depending  in  the  court*  of  th*  United 
atalet, 

FsMsd  Mardi  I,  1817. 
Be  ittttaetedhi  ikt   Senate  and  Houee  of  Repreeentalivee  of  th*   United 
Slate*  of  America,  tn  Congre**  a**imbled,  That  the  commiasioneTawbo  now 
are^  or  heicafter  may  be,  appdnted  by  virtue  of  the  act,  entitled  "  Ad  aet 
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for  the  more  convenient  taking  of  affidavita  and  bail  in  civil  caoseB,  depend- 
ing in  the  courts  of  the  United  Slates,"  are  hereby  authorised  lo  take  a(H- 
davita  and  bait  in  civil  causes,  to  be  used  in  the  several  district  courts  of  the 
United  Slates,  and  shall  and  may  exercise  all  the  powers  that  a  justice  or 
judge  of  any  of  the  courts  of  the  United  Stales  may  esercise  by  virtue  of 
the  thirtieth  sectien  of  the  act,  entitled  ''  An  act  to  establish  the  judicial 
courts  of  the  United  States." 


DEPOSITIONS  DE  BENE  ESSE. 

An  act  lo  tttahluh  the  Judicial  Courti  of  (he  Untied  Statet. 

Paned  SeplcintMr  34th,  1789. 
Sec.  30.  And  be  it  fwlker  enacted.  That  tlie  mode  of  proof  by  oral  leati- 
mooy  and  examination  of  witnesses  in  open  court  shall  be  the  same  in  all 
the  courts  of  the  United  Slates,  as  well  in  the  trial  of  causes  in  equity  and 
of  admiralty  and  maritime  jurisdiction,  as  of  actions  at  common  law.  And 
when  the  testimony  of  any  person  shall  be  neceaenry  in  any  civil  cause  de- 
pending in  any  district  in  any  court  of  the  United  States,  who  shall  live  at 
a  greater  distance  from  the  place  of  trial  than  one  hundred  miles,  or  is 
bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United  States,  or  out 
of  Buch  district,  and  to  a  greater  distance  from  the  place  of  trial  than  as 
aforeaaid,  before  the  time  of  trial,  or  is  ancient  or  very  infirm,  the  deposition 
of  such  person  may  be  taken  de  bent  ejse  betbre  any  justice  or  judge  of  any 
of  the  courts  of  the  Uaited  Slates,  or  before  any  chancellor,  juslice,  or 
judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a  city, 
or  judge  of  a  county  court  or  court  of  common  pleas  of  any  of  the  United 
States,  not  being  ofcounael  or  attorney  to  either  of  the  parties,  or  interested 
in  the  event  of  the  cause,  provided  that  a  notificatiou  from  the  magistrate 
before  whom  the  deposition  is  to  be  taken  to  tlie  adverse  party,  to  be  present 
at  the  taking  of  the  same,  and  to  put  inierrogatoriea,  if  he  thinit  fit,  be  first 
made  out  and  served  on  the  adverse  party  or  his  attorney  as  either  may  be 
nearest,  if  either  is  within  one  hundred  milea  of  the  place  of  such  caption, 
allowing  time  for  their  attendance  after  notified,  not  less  than  at  the  rale  of 
one  day,  Sundays  exclusive,  for  every  twenty  miles  travel.  And  in  cauaes 
of  admiralty  and  maritime  jurisdiction,  or  other  cases  of  seizure  when  a  li- 
bel shall  be  filed,  in  which  an  adverse  party  is  not  named,  and  depositions 
of  persons  circumstanced  as  aforesaid  shall  be  taken  before  a  claim  be  put 
in,  the  like  notification  as  aforesaid  shall  be  given  to  the  person  having  the 
•  agency  or  possession  ol'  the  property  libelled  at  the  time  of  the  capture  or 
■eizure  of  the  same,  if  known  to  the  libellanL  And  every  person  deposing 
as  aforesaid  shall  be  carefully  examined  and  cautioned,  and  sworn  or  affino- 
ed  to  testify  the  whole  truth,  and  shall  subscribe  the  testimony  by  him  nt 
her  given  aAer  the  same  ahall  be  reduced  to  writing,  which  shall  be  done 
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only  by  the  magietntte  taking  the  deposition,  or  by  the  deponent  in  hia  pre- 
sence. And  the  depositioni  so  taken  shall  be  retaiaed  by  such  magisCrats 
nntjl  he  deliver  the  same  with  his  own  hand  into  the  court  Tor  wtuch  they 
are  taken,  or  shall,  together  with  a  certificate  of  ibe  r^sons  bb  aforesaid  of 
their  being  taken,  and  of  the  notice  if  any  given  to  toe  adverse  party,  be 
by  him  the  said  magistrate  sealed  ap  and  directed  to  such  court,  and  remain 
under  bis  seal  until  opened  in  court  And  any  person  may  be  compel- 
led to  appear  and  depose  as  aforesaid  in  the  same  manner  as  to  appear 
aitd  testify  in  court.  And  in  the  trial  of  any  cause  of  admiralty  or  ma- 
ritime jnrisdictioD  in  a  district  court,  the  decree  in  which  may  be  ap- 
peded  from,  if  either  party  shall  suggest  to  and  satisfy  the  court  that 
probably  it  will  not  be  in  his  power  to  produce  the  witnesses  there  testifying 
before  the  circuit  court  should  an  appeal  be  had,  and  shall  move  that  their 
testiraony  be  taken  down  in  writing,  it  shall  be  so  done  by  the  clerk  of  the 
court.  And  if  an  appeal  be  had,  such  testimony  may  be  used  on  the  trial 
of  the  same,  if  it  ehait  appear  to  the  BatisTactioa  of  the  court  which  shall 
try  the  appeal,  that  the  witaesses  are  then  dead  or  gone  out  of  the  United 
States,  or  to  a  greater  distance  than  as  albresoid  from  the  place  where  the 
court  is  silting,  or  that  by  reason  of  age,  sickness,  bodily  infirmity  or  impri* 
sonment,  they  are  unable  to  travel  and  appear  at  court,  but  not  otherwise. 
And  unless  the  same  shall  be  made  to  appear  on  the  trial  of  any  cause, 
with  respect  to  wiinesseB  whose  depositions  may  have  been  taken  therein 
such  depoaitions  shall  not  he  admitted  or  used  in  thecause.  Provided,  That 
nothing  herein  shall  be  construed  to  prevent  any  court  of  the  United  States 
from  granting  a  dadma»  poleslalem  to  take  depositions  according  tocommoa 
usage,  when  it  may  be  necessary  lo  prevent  a  failure  or  delay  of  justice  ■, 
which  power  they  shall  severally  possess,  nor  to  extend  to  depositions  taken 
in  perptitiam  rti  memonam,  which  if  they  relate  to  matters  that  may  be 
cognizable  iu  any  court  of  the  United  Stales,  a  circuit  court  on  applicatbn 
thereto  made,  as  a  court  of  equity  may,  according  to  the  usages  in  chancery 
direct  to  be  taken. 


COMMISSIONS. 

An  Act  to  provide  for  taking  ttndtnct  in  Iht  Courti  of  tht  Unittd  Statei,  in 
certain  aue*. 

PusmI  14tli  Jaaaary,  1837. 
Sect.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congreas  anembled,  That,  whenever  a 
commisdon  shall  be  issued,  by  any  court  of  the  United  States,  for  taking  the 
testimony  of  a  witness  or  witnesses,  at  any  place  within  the  United  Slates, 
or  the  territories  thereoil  it  ahail  be  lawful  for  the  clerk  of  any  court  of  the 
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United  States.  Tor  the  district  or  territory  within  which  auch  place  may  be, 
and  he  is  hereby  enjoioed  and  required,  upon  the  application  of  either  of  the 
ptirtiea  io  the  suit,  cause,  action,  or  proceeding,  in  which  such  comnuewHi 
■hall  have  heen  issu^  his,  her,  or  their  agent  or  agents,  to  issue  a  subpffiita 
or  Bubpcsnas,  for  such  witness  or  witnesses,  residing  or  being  within  the  said 
district  or  territory,  as  eball  be  named  in  the  said  conunission,  conunaoding 
■och  witness  or  witnesses  to  appi^r  and  testify  before  the  commiaaioner  or 
commisaioDera,  io  such  commiaaion  named,  at  a  time  and  place  io  the  aubpcBna 
to  be  atated,  and  if  any  witneaa.  after  being  duly  served  with  auch  aUbpcBna, 
shall  refuse  or  neglect  to  appear,  or,  after  appearing,  shall  refuse  to  testify, 
(not  being  privileged  from  giving  testimony,)  such  refusal  or  neglect  being 
proved  to  the  aatiafaction  of  any  judge  of  the  court,  whose  clerk  ehall  ha»e 
issued  such  aubpcena  or  anhposnaa,  he  may  thereupon  proceed  to  enforce 
obedience  to  the  process,  or  to  punjah  the  diaobedience,  io  like  manner  as  any 
court  of  the  United  States  may  do  in  case  of  disobedience  to  process  of  tvb- 
pana  ad  ttttificandum,  issued  by  such  court;  and  the  witness  or  witnesses, 
in  such  case^  shall  be  allowed  the  same  compensation  as  ia  allowed  to  wit- 
neseea  attending  the  courts  of  the  United  States :  Provided,  that  no  witnesses 
shall  be  required  to  attend  at  any  place  out  of  the  county  in  which  he  may 
reside,  nor  more  than  forty  miles  from  hia  place  of  residence,  to  give  hb  or 
her  deposition,  under  this  law. 

Sect.  2.  And  be  it  further  enacted.  That  whenever  either  of  the  parties 
in  such  suit,  cause,  action,  or  proceeding,  shall  apply  to  any  judge  of  a  court 
of  the  United  States,  in  the  district  or  territory  of  the  United  States,  in  which 
the  place  for  taking  auch  testimony  maybe,  for  a  tubpmna  duces  lecum,coni- 
manding  the  witness,  therein  to  be  named,  to  appear  and  testify  before  ths 
said  commiaaioner  or  commissioners,  at  the  time  and  place  in  the  said  sub- 
pcena  to  be  stated,  and  also  to  bring  or  carry  with  him  or  her,  and  produca 
to  such  commissioner  or  commiasionera,  any  paper,  writing,  or  written  instru- 
ment, or  book,  or  other  documents  auppoaed  to  be  in  the  posseBsion  or  power 
of  auch  witneaa,  auch  judge  being  satisfied,  by  the  affidavit  of  the  persoo  ap- 
plying, or  otherwiae,  that  there  ja  reason  to  believe  that  such  paper,  writing, 
written  inalrument,  book,  or  other  document,  is  in  the  posseasion  or  power  of 
the  wiinesB,  and  that  the  same,  if  produced,  would  be  competent  and  mate- 
rial  evidence  for  the  party  applying  therefor,  may  order  the  clerk  of  the 
court,  of  which  he  is  a  judge,  to  iaaue  such  tubpana  ducei  tecum,  accordingly, 
and  if  such  witneaa,  after  being  duly  served  with  such  subpoena  duett  tecum, 
shall  fail  to  produce  any  auch  paper,  writing,  written  instrument,  book  or 
other  document,  being  in  the  poaseasion  or  power  of  such  witness,  and  de- 
scribed in  auch  lubpana  duces  tecum,  before,  and  to  auch  commissioner  or 
comraiaaionere,  at  the  time  and  place  in  auch  subpcena  atated,  such  failure 
being  proved  to  the  satjafaction  of  the  said  judge,  he  may  proceed  to  enforca 
obedience  to  the  said  process  of  subpana  duces  teeum,  or  to  punish  the  di»- 
obedience,  in  like  manner  as  any  court  of  the  United  States  may  do  in  case 
of  disobedience  to  a  like  process,  issued  by  such  coart;  and  when  any  snch 
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paper,  writing,  written  iiwtniment,  book,  or  other  document,  ahall  be  pra>- 
duced  to  luch  conunisaianer  or  conuniesionere,  he  or  they  ihall,  at  the  coat  of 
the  party  requiring  the  same,  caiue  to  be  made  a  fair  and  correct  copy  there- 
of, or  of  ao  much  th%reof  ae  ehaJl  be  required  by  either  of  the  parties :  Pnt- 
videi,  that  no  witneas  ahall  be  deemed  guilty  of  contempt  for  disobeying  any 
aubpoena  directed  to  him  by  virtue  ol'  this  act,  onleas  hia  feei  for  going  \A 
retuming  from,  and  one  day's  attendance  at  the  place  of  examination,  aball 
be  paid  or  tendered  to  him  at  the  time  of  the  service  of  the  aobpteoa. 


COMMISSIONERS  TO  ACT  AS  MAGISTRATES,  &c. 

An  act  furthtr  tufpUmratary  to  an  act  mtitltd,  "  An  act  to  titaMUh  tkt  judicial 
toarto  iif  the  Unitid  Slate*,"  patted  the  tainty-fourth  of  Stptember,  tnentetn 
iandred  aad  tighty-nine. 

PuKdAi]eDatS3,I843. 
Sec  I.  Be  it  enacted  by  the  Senate  and  House  ofRepreaentatiiesof  the 
United  States  of  Anaerica,  in  Congrets  assembled,  That  the  commiasionera 
who  DOW  are,  or  hereafter  may  be,  appointed  by  the  circuit  courts  of  the 
United  States  to  lake  acknowledgments  of  bail  and  affidavits,  and  also  to  take 
depositions  of  witnesses  in  civil  causes,  shall  and  may  exercise  all  the  pow- 
ers that  any  justice  of  the  peace,  or  other  magistrate,  of  any  of  the  United 
States  may  now  exerciae  in  respect  to  ofiendera  for  any  crime  or  oSence 
against  the  United  States,  by  arresting,  imprisoning,  or  bailing  the  same, 
under  and  by  virtue  of  the  thirty-third  section  of  the  act  of  the  twenty-fourth 
of  September,  Anno  Domini  seventeen  hundred  and  eighty-nine,  entitled, 
"An  act  to  establish  the  judicial  courts  of  the  United  States;"  and  who 
shall  and  may  exercise  all  the  powers  that  any  judge  or  justice  of  the  peace 
may  exercise  under  and  in  virtue  of  the  sixth  section  of  the  act  passed  the 
twentieth  of  July,  Anno  Domini  seventeen  hundred  and  ninety,  entitled 
"  An  act  for  the  government  and  regulation  of  seamen  in  the  merchant 

Sec.  2.  And  be  it  further  enacted,  That  in  all  hearings  before  any  justics 
or  judge  of  the  United  States,  or  any  comnuBsioner  appointed  as  aforesaid, 
under  and  in  virtue  of  the  said  thirty-third  sectun  of  the  act  entitled,  *'  Ad 
act  to  establish  the  judicial  courts  of  the  United  States,"  it  shall  be  lawful 
for  such  justice,  judge,  or  commiasioner,  where  the  crime  or  oSenca  i» 
charged  to  have  been  committed  on  the  high  seas  or  elsewhere  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  in  hie  discretion, 
to  require  a  recognizance  of  any  witnees  produced  in  behalf  of  the  accused, 
with  such  surety  or  sureties  as  he  may  judge  necessary,  as  well  as  in  behalf 
of  the  United  States,  for  their  appearing  end  giving  testimony,  at  the  trial 
of  the  cause,  whose  testimony,  in  his  opinion,  is  imporlaot  for  the  purpoaea 
of  jualice  at  the  trial  of  the  cause,  and  is  in  danger  of  being  otherwise  IcMt ; 
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and  aiich  nitoBMeB  Btiall-be  entitled  to  receive  fnHn  the  United  States  (he 
usual  competuation  albwed  to  GoTenunent  witnenes  for  their  deteotiMi 
aod  attendance,  if  they  shall  appear  and  be  ready  to  give  testimony  at  the 
trIaL 

Sec.  3.  And  be  it  further  enacted,  That  the  district  courts  of  the  United 
States  shAlI  have  coneurrent  juriadictioD  with  the  circuit  courts  of  all  crimec 
and  offences  against  the  United  States,  the  punishmeDt  of  which  is  not  ca- 
pital. And  in  such  of  the  districts  where  the  busiaess  of  the  court  may  re- 
quire it  to  be  done  for  the  purposes  of  justice,  and  to  prevent  undue  expen- 
iKs  and  delays  in  the  trial  of  criminal  caiMes,  the  said  district  courts  shall 
hold  monthly  adjouraments  of  the  regular  terms  thereof  for  the  trial  and 
hearing  nf  such  causes. 

Sec.  4.  And  be  it  further  enacted,  That,  in  lieu  of  the  punishment  oow 
prescribed  by  the  nzteenth  section  of  the  act  of  Congress,  entitled,  "  An 
act  for  the  punishment  of  certain  crimes  against  the  United  States,"  passed 
on  the  thirtieth  day  of  April,  Anno  Domini  one  thousand  seven  hundred  and 
ninety,  for  the  offences  in  the  said  section  mentioned,  the  punishment  of  the 
offender,  upon  conviction  thereof  shall  be  by  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both,  accord- 
ing to  the  nature  and  aggravation  of  the  offence. 

Sec.  5.  And  be  it  further  enacted,  That  the  district  courts  as  courts  of 
admiralty,  and  the  circuit  courts  as  courts  of  equity,  shall  be  deemed  always 
open  for  the  purpose  of  Sling  libels,  bills,  petitions,  answers,  pleas,  and  other 
pleadings,  for  issuingand  returning  mesne  and  final  process  and commiauon^ 
and  for  making  and  directing  all  interlocutory  motions,  orders,  rules,  and 
other  proceedings  vrhatever,  preparatory  to  the  hearing  of  all  causes  pend- 
ing therein  upon  their  merits.  And  it  shall  be  competent  for  any  judge  of 
the  court,  upon  reasonable  notice  to  the  parties,  in  the  clerk's  office  or  at 
chambers,  and  in  vacation  as  well  as  in  term,  to  make  and  direct,  and  award, 
all  such  process,  commissions  and  interlocutory  orders,  rules,  and  other  pro- 
ceedings, whenever  the  same  are  not  grantable  of  course  according  to  ths 
rules  and  practice  of  the  court. 

Sec.  6.  And  be  it  further  enacted,  That  the  Supreme  Court  shall  have 
full  power  and  authority,  from  time  to  time,  to  prescribe,  and  regulate,  and 
alter,  the  forms  of  writa  and  other  process  to  be  used  and  issued  in  the  dn- 
tricl  and  circuit  courts  of  the  United  States,  and  the  forms  and  modes  of 
framing  and  filing  libels,  bills,  answers,  and  other  proceedings  and  pleadingly 
in  suits  at  common  law  or  in  admiralty  and  in  equity  pending  in  the  said 
courts,  and  also  the  forms  and  modes  of  taking  and  obtaining  evidence,  and 
of  obtaining  discovery,  and  generally  the  forms  and  modes  of  proceeding  to 
obtain  relief,  and  the  forms  and  modes  of  drawing  up,  entering,  and  enroll- 
ing decrees,  and  the  forms  and  modes  of  proceeding  before  trustees  ap- 
pointed by  the  court,  and  generally  to  regulate  the  whole  pnMJtice  of  tba 
nid  courts,  so  as  to  prevent  delays,  and  to  promote  brevity  aod  sucdnctoe* 
ui  all  pleadings  and  proceedings  therein,  and  to  abolish  all  unnecessaiycoota 
and  expenses  in  any  suit  therein. 
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Sec.  7.  Aad  be  it  further  enacted,  That,  tor  the  purpose  of  further  dimi- 
niabing  the  coata  and  ezpenaeB  in  miits  and  proceedingi  in  ihe  aaid  courts, 
the  Supreme  Court  shall  have  full  power  and  authority,  from  time  to  time, 
to  make  and  preacnbe  regulatioiM  to  the  aaid  district  and  circuit  courts,  as  to 
the  taxatioa  and  payment  of  costs  in  all  auits  and  proceedings  therein ;  and 
to  tnabe  and  preserjbe  a  tahle  of  the  various  items  of  coela  which  shall  be 
taxable  and  allowed  tn  all  suits,  to  the  parties,  their  attorneys,  solicitors,  and 
proctors,  to  the  clerk  of  the  court,  to  the  marahal  of  the  district,  and  his  de- 
puties, and  other  officers  serving  process,  to  witnesses,  and  to  all  other  per- 
sona whose  semcce  are  usually  taxable  in  bills  of  costs.  And  the  items  so 
stated  in  the  said  table,  and  none  others,  shall  he  taxable  or  allowed  in  bitla 
of  costs ;  and  they  shall  be  fixed  as  low  aa  they  reasonably  can  be,  with  a 
due  regard  to  the  nature  of  the  duties  and  services  wfaicb  shall  be  perforat- 
ed by  the  various  offieera  and  persons  aforesaid,  and  ahaU  in  no  case  ex- 
ceed  the  costs  and  expenses  now  authorized,  where  the  same  are  provided 
for  by  existJDg  laws. 

See.  8.  And  be  it  further  enacted,  That  on  all  judgments  in  civil  cases, 
hereaAer  recovered  in  the  circuit  or  district  courts  of  the  United  S  tates,  in- 
terest shall  be  allowed,  and  may  be  levied  by  the  marshal,  under  process 
of  execution  issued  thereon,  in  all  cases  where,  by  the  law  of  the  State  in 
which  such  drcoit  or  district  court  shall  be  held,  interest  may  be  levied  nit- 
der  process  of  execution  oo  judgments  recovered  in  the  courts  of  such 
State,  to  be  calculated  from  the  date  of  the  judgment,  and  at  such  rate 
per  annum,  as  is  allowed  by  law,  on  judgments  recovered  in  the  courts  of 
such  State. 


SUMMONS  FOR  WAGES. 

A*  aet  for  the  govemnMiU  and  regftation  of  Stcnun  in  Ihe  mtrchantt 
tervici. 

Ps«Bd  Joly  30,  IT9a 
Sec.  6.  And  be  it  further  enacted,  That  every  seaman  or  mariner  sball 
be  entitled  to  demand  and  recnve  from  the  master  or  commander  of  the 
ship  or  vessel  to  which  they  belong,  one  third  part  of  the  wagea  which  shall 
be  due  to  him  at  every  port  where  auch  ahip  or  vessel  shall  unlade  and  de- 
liver her  cargo  before  the  voyage  be  ended,  unless  the  contrary  be  expressly 
stipulated  in  the  contract ;  and  as  soon  as  the  voyage  is  ended,  and  the  ear- 
go  or  ballast  be  fully  discharged  at  the  last  port  of  delivery,  every  seaman 
or  mariner  shall  be  entitled  to  the  wages  whicli  shall  be  thee  due  according 
to  his  contract ;  and  if  such  wages  ahall  not  be  paid  within  ten  days  after 
such  discharge,  or  if  any  dispute  shall  arise  between  the  master  and  seameo 
or  mariiters  touching  the  said  wages,  it  shall  be  lawful  for  the  judge  of  the 
disCrbt  where  the  said  ship  or  vessel  afaaJl  be,  or  in  case  his  residence  be 
64 
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more  than  three  miles  rrom  the  place,  or  of  his  absence  rrom  the  place  of  hi« 
reaidence,  then,  for  any  jntige  or  justice  of  ihe  peace,  to  Bummon  the  mas- 
ter of  such  ship  or  veaael  to  appear  before  bim,  to  show  cause  why  process 
■hoald  not  issue  Hgsincrt  such  ship  or  vessel,  her  tackle,  famitare,  and  ai^- 
rel,  according  to  the  course  of  admiralty  courts,  to  aoswer  for  the  said  wages : 
&nd  if  the  master  shall  neglect  to  appear,  or  appearinfc,  shall  not  ^ow  that 
the  wages  are  paid,  or  otherwise  satisfied  or  forleited,  emd  if  the  matter  in 
dispute  shall  not  be  forthwith  settled,  in  such  case  the  judge  or  justice  shall 
certiTy  to  the  clerk  of  the  court  of  the  district,  that  there  is  sufficient  caose 
of  complaint  whereon  to  found  admiralty  process,  and  thereupon  the  clerk 
of  such  court  shall  issue  process  against  the  said  ship  or  vessel,  and  the  suit 
•hall  be  proceeded  on  in  the  said  court,  and  final  judgment  be  given  accord- 
ing to  the  course  of  admiralty  courts  in  such  cases  used ;  and  in  such  snit 
ell  the  seajnen  or  mariners  (having  cause  of  complaint  of  the  Lke  kind 
against  the  same  ship  or  vessel)  shall  be  joined  as  complainants ;  and  it 
shall  be  incumbent  on  the  master  or  commander  to  produce  the  contract 
and  log-book,  if  required,  to  ascertain  any  matters  in  dispute ;  otherwiso 
the  complainants  shall  be  permitted  to  state  tlie  contents  thereof)  and  the 
proof  of  the  contrary  shall  lie  on  the  master  or  commander;  but  nothing 
herein  contained  shall  prevent  any  seaman  or  mariner  from  having  or  main- 
taiaing  any  action  at  common  law  for  the  recovery  of  his  wages,  or  from 
immediate  process  out  of  any  court  having  admiralty  jurisdiction,  wherever 
any  ship  or  vessel  may  be  found,  in  case  she  shall  have  lef^  the  port  of  de- 
livery where  her  voyage  ended,  before  payment  of  the  wage^  or  in  caso 
■he  ahaU  be  about  to  proceed  to  sea  before  the  end  of  the  ten  days  next  oAer 
the  delivery  of  her  cargo  or  ballast. 
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The  following  precedeaU,  with  a  veiy  few  exceptioDa,  have  been  aelected 
from  the  accomiilaled  papers  of  twenty  years  of  my  own  practice.  Names 
and  (btei  are  odeii  changed,  and  the  merely  formal  parts  are  reduced  to  a 
nnilbrmi^  which  did  not  exist  in  the  origtoal  papers,  but  which  was  deorable 
in  a  body  of  precedents,  la  many  inatanceB,  also,  I  have  changed  the  phra- 
seology, with  a  view  to  greater  brevity  and  clearness.  Subject  to  these  re- 
marks,  they  are  the  precedents  of  actual  practice,  prepared  by  myself  and 
others. 

In  the  first  instance,  the  fonns  and  proceedings  In  a  suit  in  Admiralty  wiQ 
be  ^ven  in  eonsecutive  chronological  order,  from  the  commencement  of  the 
■uit  to  its  final  tenninaiioD  j  and  then,  such  other  Ibrms  will  be  added  as  shall 
■eem  to  be  Decetaary. 

Fanaa  of  proceedings  in  a  suit  in  ram,  against  a  ship  and  cargo,  for  salrags, 
with  a  suit  agaiiut  the  same  ship  for  a  forfeiture,  for  beiag  brougiit 
into  a  prohibited  port: 

No.  I. — Libel  bt  the  owner  and  master  of  tbe  sating  tessel,  poa 

THEMflELTBa  AND  OTBERSj  AOAIHST    TBE    SATED  TESaEl.  AND  OAHOO,  FOB 
BALTAOE. 

DISTRICT  COURT  OF  THE  UNITED  STATES  OF  AMERICA. 
SoDTBERN  District  of  New  Yore: — 
lo  Admiralty. — 

To  the  Honorable  Samuel  R,  Bete,  Judge  of  the 
District  Court  of  tbe  United  Stales  in  and  br  the  Southern  District  of 
New  Yorit : 

Tbe  libel  ofPeter  Harmony,  owner  of  (he  American  brig  Merced  oTNew 
York,  and  of  Ellphalet  Kingsbury,  paster  of  the  said  brig,  for  themselves 
and  all  others  entitled,  against  tbe  ship  Waterloo,  her  tackle,  apparel  and 
furniture,  and  cargo,  and  against  all  persons  intervening  for  their  interest 
therein,  in  a  cause  of  salvage,  civil  and  maritime,  alleges  as  follows : 

Firil.  That  on  the  tw»oty-«eventh  day  of  August  last  past,  the  said  Eli- 
phalet  Kingsbury  beias  on  a  voyage,  in  the  said  brig  Merced,  from  Havana, 
in  the  Island  ot'Gubo,  to  Cadiz,  in  Spain,  discovered  a  ship  dismasted  and 
apparently  deserted,  whereupon  he  hauled  up  for  and  boarded  her;  that  be 
found  the  said  ship  which  proved  to  be  the  British  ship  Waterloo,  of  Loo- 
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more  than  three  miles  from  the  place,  or  of  hia  ahaence  *" 
rwdence,  then,  for  any  jndge  or  jartice  of  the  peacr  ' 

ter  of  Buch  ship  or  vesael  to  appear  before  him,  to,'  •" 

thonld  not  issue  against  snch  ship  or  vessel,  her  *^ 

rel,  according  to  the  course  of  admiralty  coortfl   ^  *^ 

and  if  the  master  ahall  neglect  to  appear,  or      >  J™ 

the  wages  are  paid,  or  otherwise  satisfietl        ^  ' 

diapnte  shall  not  be  forthwith  settled,  ia    i      ^  ft 

'     certify  to  the  clerk  of  the  court  of  thf  y  -"'* """ 

of  complaint  whereon  to  found  adm/ 

'  rf  Much  court  shall  iMue  proceas  ar  /  -^  *"'*'  *•"  *** 

rfuJl  be  proceeded  on  in  the  said    f  -li.  and  of  this  H«or- 

tngtothe  course  of  admiralty  ,'i' 

all  the  seamen  or  mariners     'i  doefonnof law.a 

against  the  same  ship  or  •  .//  of  admiralty  and  mat 

shaU  be  incumbent  oil  t'    /'  ..lerloo,  her  tackle,  apparel,  and  fiir- 

and  log-book,  if  requirr  /  '  ■'^  claiming  any  interest  therein,  may  be 

the  complainants  shal'.  /  ^'^  ^"  *"**  anguUr  the  matte™  aibrwud, 

proof  of  the  contran  '  ^  "i"  ^  P'e*«^  t"  decree  to  th<i  hl>ellants  a 

herein  contained  ah  >««.  ^^  proportion  to  the  value  of  said  vessel  and 

taioine  any  actio-         ■"'  "^'Vi  ''*'  tackle,  apparel  and  furniture,  and  ca^o, 
immediateprw      ^  and  soU  to  pay  said  salvage,  with  corta.  charge.,  and 
any  ship  or  v   jiatihe  libellanU  may  have  such  other  and  further  relief  in 
livery  wherf  j»"  »  '"^  and  justice  they  may  be  entitled  to  receive. 
she  shall  h    ^  1«.  1829.  Petei  Harmony. 

the  dehv  -■**£"«  nw,  EupHiLEx  Kinobbubt. 

FacD  J.  Bbtts,  Cleric 
.  A-  JonneoK,  Proctor. 
fc,  Benedict,  Advocate. 

^  S. — Stipdlation  for  costs  to  bb  oiven  bt  thb  libbllants  on 

PIUHQ   TBE   FORGGOINO    LIBEL. 

DISTRICT  CQURT  OF  THE  UNITED  STATES 

FOB   TBB    aOD^HERN    district    of   new   YORK. 

SlipuUtion  tnterid  inU  purtauM  u>  Ht  Ralei  and  Praeliet  of  tUa  Ctmi. 
Whereas  a  libel  waa  filed  in  this  court,  on  the  16th  day  of  September, 
1S29,  by  Peier  Harmony  and  Eliphalet  Kiuggbury,  against  the  ship  Wate> 
loo,  her  tackle,  apparel,  and  furniture,  and  cargo,  for  the  reasons  and  cames 
in  the  said  Ubel  mentiooed,  and  praying  that  the  same  may  be  condemned 
and  sold  to  answer  the  prayer  of  the  Ubeliants ;  vaA  the  said  irbeUanu  and 
Qeorge  Jones,  surety,  the  parties  hereto,  hereby  conaenting  and  agreeing 
that  in  case  of  default  or  contumacy  on  the  part  of  the  libellants  or  theit 
■orety,  execution  may  isue  againrt  their  goods,  chattels  and  landa,  for  the 
sum  of  two  hundred  and  fifly  doUara — 
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it  JB  hereby  stipalated  and  agreed,  for  the  benefit  of  whom 

the  olipalatoTH  uDderaigned  abail  be,  and  are  bound,  ia 

'  and  fifty  doUara,  condttiDDed  that  the  libellants  above 

coats  aa  shall  be  awarded  against  theia  by  thia 

-  the  Appellate  Court. 

'i  Pbtir  Haruokt. 

ElIPHALBT  KiRaBBDBT. 

Georob  Jones. 


—JnaTiPi CATION  OF  Surety. 

of  Ifne  Tori,  m. — George  Jones  of  the  city  of  New 
party  to  the  above  atipulalioa,  being  duly  sworn,  deposes 
.  he  resides  at  21  New  street,  and  that  he  is  a  householder  in 
jem  District  of  New  York,  and  is  worth  the  sum  of  fiie  hundred 
d  over  and  above  all  his  debts. 
Swota  this  Idth  day  of  September,  Geoboe  Joneb. 

1S29,  before  me, 

Fred.  J.  Bettb,  Clerk, 

No.  4. — Attacbhbht  and  honitiok  aqainst  a  ship  anp  caroo  in  heh, 
ON  the  foheooinq  ubbl. 

SoDTBBBH  District  op  New  York,  bs.— 

The  President  of  the  United  Stales  of  America,  to  the 
Mar^lof  the  Southern  District  of  New  York,  Greeting: 
Whereas  a  libel  hath  been  filed  in  the  District  Court  of 
fL.  S.J         the  United  States,  forthe  Southern  Distnctof  New  York, 
on  the  16th  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  tweaty-oine,  by  Peter 
Harmony  and  others,  against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo,  ia  a  cause  of  salvage  civil  and  maritime, 
for  the  reasons  and  cauaee  in  the  said  libel  mentiooed,  and  praying  the  uaual 
proceas  and  monition  of  the  said  court  in  that  behalf  to  be  made,  and  that 
all  persons  interested  in  the  said  ship  or  vessel,  her  tackle,  dui,,  aod  cargo, 
may  be  cited  in  geneial  and  special,  to  answer  the  premises,  and  all  proceed- 
ings being  had  that  the  said  ship  or  vessel,  her  tackle,  &c.,  and  cargo,  may, 
for  the  causes  in  the  said  libel  mentraned,  be  condemned  and  sold  to  pay  the 
demands  of  the  libellant : 

Yon  are  therfore  hereby  commanded,  to  attach  the  said  ship  or  vessel,  her 
tackle,  &c.,  and  cargo,  and  to  detain  the  same  in  your  custody,  until  the  fnr^ 
ther  order  of  the  court  respecting  the  same,  and  to  give  due  notice  to  all 
persons  claiming  the  same,  or  knowing  or  having  any  thing  to  say  why  the 
nnie  should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the  sakl 
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libeL  that  they  be  and  appear  before  the  wid  oourt,  to  be  held  in  and  for  the 
SoQlheni  Dietrict  of  New  York,  on  the  firrt  Tuesday  of  October  next,  at 
eleven  o'clock  in  the  farenooD  of  the  aame  day,  if  the  same  shall  be  a  day  of 
jurisdktion,  otherwiee  on  the  next  day  of  juriadiction  thereafter,  then  and 
there  to  interpose  a  cUim  for  the  same,  and  to  make  their  allegatktn*  in  Uiat 
behalf  And  what  you  Aall  have  done  in  the  prenusea  do  yoQ  then  and 
there  make  return  thereof,  together  with  thi«  writ 

WitnesB,  the  Hooorablo  SiwuEL  R.  Bbttb,  Jxiige  of  the  nid  Court,  at 
the  city  of  New  York,  in  the  Southern  District  of  New  York,  this  I6lh  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hondred  and 
twenty'Dioe,  and  of  oar  Independence  the  fifty-sixth. 

Fred,  J.  Bettb,  Cleric 

Isaac  A.  Jobnbon,  ProclOT  for  Libellant 


UNITED  STATES  OF  AMERICA. 
Souther*  Dutriet  of  New  York,  ss: — 

Whereae  a  libel  has  been  filed  in  tba 
District  Court  of  the  United  Slates  for  the  Southern  District  of  New  York, 
«n  the  16th  day  of  September,  1889,  by  Peter  Harmony,  owner,  and  Elipha- 
let  Eingabury,  master  of  tiie  brig  Merced,  libellants,  against  the  ship  Water- 
loo, her  tackle,  apparel  and  fumilure,  and  cargo,  alleging,  in  substance,  that 
on  the  twenty-sereDtb  day  of  August  last,  said  Eliphalet  Kingsbury,  being 
on  a  Toya^e  from  Havana  to  Cadiz  in  the  said  brig  Merced,  discovered  and 
boarded  the  British  ship  Waterloo  of  London,  with  twelve  feet  of  water  in 
her  hold,  totally  dismasted  and  entirely  abandoned  by  her  captain  and  craw; 
that  he  found  no  papers  on  board  of  her,  but  that  die  bad  a  full  cargo  of 
rum,  sugar,  and  other  West  India  produce  on  board :  that  he  thereupon  took 
the  said  ship  in  tow,  and  brought  her  into  the  port  of  New  York  on  tha 
twelflh  day  of  September  instant,  her  crew  being  almost  worn  out  with  ia- 
tigue,  and  that  they  are  entitled  to  a  reasonable  share  of  said  ship  and  cargo 
for  the  salvage  thereof.  And  praying  process  against  said  ship  and  ca^o, 
and  reasonable  and  proper  salvage,  and  that  ihe  said  ship,  her  tackle,  appa- 
rel and  lurniture,  and  cargo,  may  be  condemned  and  sold  to  pay  auch  sal- 
vage, with  costs,  chirgea,  and  expenses, — 

Now,  therefore,  in  pursuance  of  the  inanition  under  the  seal  of  the  said 
court  to  me  directed  and  delivered,  I  do  hereby  give  public  notice  to  all  pei^ 
■ons  claiming  the  said  ship,  her  tackle,  apparel  and  furniture,  and  cargo,  or 
in  any  manner  interested  therein,  that  they  be  and  appear  before  the  said 
District  Court  to  be  held  at  the  city  of  New  York  in  and  for  the  Southern 
District  of  New  York,  on  the  Srst  Tuesday  of  October  next,  at  eleven  o'clock 
in  the  forenoon  oi' that  day,  (provided  the  same  shall  be  a  day  of  jurisdictioa] 
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otberwiaa,  on  the  next  day  of  jurisdiction  thereafter,)  then  and  there  to  in- 
terpooe  their  ckimB,  aod  to  make  their  allegatiow  in  that  behalf. 

Dated  the  I6lh  day  of  September.  1829. 

Tdohab  Mobbib,  U.  S.  Manbal. 

IsAAo  A,  JoBNsoH,  Proctor  for  Libellanta. 

6. — Tbe  habbhal'b  return  to  the  pore 001  ho  whit. 

Id  obedieoce  to  the  withio  moDilioii,  I  attached  the  venel  and  cargo  thera- 
io  deacnbed,  on  the  16tb  day  oi'  September  last,  and  I  have  given  due  ootioe 
lo  all  persone  claiming  the  same,  that  thii  Court  nill  on  the  5th  day  of  Oc- 
tober inet,  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on  the  next  day 
of  jnrisdiction  thereat^r,)  proceed  to  the  trial  and  coodemnation  thereof, 
■boald  no  claim  be  iolerpoaed  for  the  same. 

Dated  Uctpber  5, 1829. 

Thomas  Mosbis,  U.  S.  MardiaL 

No.  7. — PsocLAHATion  on  ths  beturn  of  fbocess  m  reh. 

Hear  ye !  Hear  ye  !  Peter  Harmony  and  Eliphalet  Kingsbury  againat 
the  ship  Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo.  All  per- 
sona nbo  hare  any  thing  to  say  why  the  ship  Waterloo,  her  tackle,  apparel, 
and  furniture,  and  cargo,  should  not  be  condemned  and  sold  to  answer  the 
prayer  of  the  libellantfi  in  this  cause,  come  forward  and  moke  your  allega- 
tkuis  in  that  behalf. 

No.  S. — Order  op  the  coort  on  the  return   op  uebnb  pROCEas 


The  marshal  having  returned,  upon  the  monition  in  this  cause,  that  b» 
had  attached  the  said  ship,  her  tackle,  Ac,  and  cargo,  and  had  given  doe 
uoticB  to  all  perwns  claiming  the  same,  that  this  Court  would,  on  this  day, 
proceed  to  the  trial  and  condemnation  thereof  should  no  claim  he  interposed 
tor  the  same : — On  motion  of  Mr.  Jiriutson,  proctor  for  tbe  libellants,  procla- 
mation was  made  for  all  persons  having  any  thing  to  say  why  the  eaid  ves- 
sel and  her  cargo  should  not  be  condemned  and  sold  to  answer  the  prayer  of 
the  hlwllanls,  to  appear ;  and  on  like  motwn,  ordered  that  the  delaults  of  all 
peratKu  who  have  not  already  filed  their  claims  be  entered. 

No.  9.— Claim  bt  the  aqemtb 


Uniltd  Statt*  IHttrict  Court  far  the  Smthera  DUtricl  of  Ntte  Yark. 

Ih    AD>IUJ.Tt. 

To  the  Himorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 
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The  Biiawer  and  daim  oTHenry  Barclay  »xid  George  Baiclay,  of  the  city 
of  New  York,  mercbanlB  inlerveiung  for  the  ioiereat  of  their  priocqnla,  la 
the  Ubel  of  Peter  Harmony  aad  Elipbalet  Kingsbury,  allegea  as  followa : 

Firtl.  That  thew  defendantB  admit,  that  on  the  tvrenty-aevenih  day  of 
August  last  past,  the  said  Elipbalet  Kingsbury  was  the  master  of  the  brig 
Merced,  of  New  York,  and  that  he  was  then  in  Che  said  brig  oo  a  voyage 
from  Havana,  in  Cuba,  to  Cadiz,  in  Spain ;  but  whether  he  then  discovered 
a  ship  diamaeted  and  apparently  deserted,  and  whether  he  then  haaled  up  for 
her  and  boarded  her,  and  whether  he  found  the  said  ship  with  twelve  feet  wa- 
ter in  her  hold,  and  totally  dismasted  and  entirely  abandoned  by  her  eaptais 
aod  crew,  and  whether  the  ^d  ship  proved  to  be  the  BriiiBb  diip  Waterloo,  of 
London,  and  whether  the  said  Elipbalet  Kingsbary  found  any  papers  in  tba 
■aid  ship  or  i>ot,  theae  respondents  know  not,  and  therefore  can  neither  ad- 
mit nor  deny,  but  leave  the  same  to  be  proved  by  the  said  libellanL 

Second.  That  they  admit  it  to  be  true,  that  the  nid  EUphalpt  Kingabuiy 
arrived  at  the  port  of  New  York,  on  the  twellUi  day  of  September,  ia  the 
year  of  our  Lord  one  thoiwnd  eight  hundred  and  twenty-nine,  and  that  be 
had  the  ship  Waterloo,  of  Loodoo,  in  tow,  and  that  the  said  Mp  had  a  full 
cargo  of  rum,  sugar,  and  other  West  Indian  produce  on  board,  and  that  said 
ship,  when  so  brought  in,  was  dismasted  and  disabled,  but  whether  the 
crew  of  the  said  brig  Merced  were  or  were  not  almost  worn  out  with  fat^oe, 
in  pumping  out  the  said  ship,  and  with  other  work  done  on  board  of  her, 
these  respondents  know  not,  and  therefore  leave  the  same  to  be  proved  by 
the  mid  libellanta. 

Third,  That,  by  a  commisnon,  dated  the  second  day  of  July,  in  the  year 
of  our  Lord  one  thouiwid  eight  hundred  and  seventeen,  and  signed  by  Jo- 
seph Maryat,  chairman,  and  John  Bennet,  junior,  secretary  of  the  committea 
for  managing  the  alTaira  of  the  underwriters,  at  Lloyd's,  in  London,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
these  respondents  were  appointed  to  act  as  agents  for  the  subscribers  at 
Lloyd's,  at  the  port  of  New  York,  aod  OuEtom-house  district,  subject  to  the 
instructions  in  the  said  commiBsion  mentioned  :  and  that,  by  the  said  instrve- 
tions,  they  are,  amongst  other  things,  directed,  **  When  salvage  or  remune- 
ration is  claimed,  for  aatdBtaitce  rendered  to  vessels,  to  attend  the  meeting  (rf* 
the  commissioners,  magistrates,  or  other  persons  legally  authorized  to  da- 
termine  the  amount,  in  order  to  rebut  any  exaggerated  statements  on  the 
part  of  the  salvors,  by  the  evidence  of  the  master  and  crew ;"  and  they  are 
likewise  authorized  and  empowered  by  the  mid  commission  to  attend  to  the 
interests  of  the  subscribera  to  Lloyd's  in  general ;  as  by  the  said  commis- 
sion now  in  the  possession  of  these  respondents,  will  more  fully  and  at  large 
appear,  and  to  which,  for  greater  certainty,  these  leapondeats  pmy  leave  to 
refer. 

Fourth.  That  they  are  likewise  the  agents  for  the  underwriters  at  Liver- 
pool, in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
Englaod  ;  and  for  the  underwriters  in  Glasgow,  in  that  partof  the  Unitad 
Kingdom  of  Great  Britain  and  Ireland,  called  Scotland,  under  two  several 
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comminlona  with  the  IIIm  KOthority  and  imlraclioM  as  mentioned  In  the 
■aid  commiaRionB,  I'rom  the  underwrilera,  at  Lloyd'a,  in  London  aforesaid,  aa 
by^  the  taid  several  commisaionB  from  the  underwriters  at  Liverpool,  and 
from  the  onderwntera  at  Glaagow,  reference  being  thereuuio  bad,  will  more 
fully  and  ai  large  appear,  and  to  which,  for  greater  certainty,  these  respon- 
denia  pray  leave  to  refer. 

Fxfih.  That  ibey  have  no  doubt  that  the  said  chip  Waterloo,  or  her  car~ 
go,  or  both,  or  soiiie  part  ihereol]  were  or  was  insured  at  some  or  one  of  the 
aaid  places,  by  come  or  all  of  the  underwriters  therein,  and  they  have  no 
doubt  but  that  the  said  vessel,  or  her  cargo,  or  both,  or  some  part  thereof, 
have  or  hath  been  abandoned  by  the  persons  interested  therein,  to  the  said 
nnderwriters,  or  some  or  one  of  them ;  and  that  the  right  of  ownerehip  in 
the  wid  ihip  and  cargo,  or  both,  or  some  part  thereof]  liaih  accrued  to  the 
^d  underwriters,  or  some,  or  one  of  them ;  but  these  respondents  cannot 
'  spealt  on  this  point  with  absolute  certainty,  but  only  to  the  best  of  their  be- 
lief,  ioaHQUch  as  a  sufBcienI  time  haih  not  elapsed  since  the  twelfth  day  of 
September,  eighteen  htindred  and  twenty-nine,  when  the  said  ship  was  aa 
aforesaid  bronght  into  the  said  pnrt  of  New  York,  to  communicate  the  cir- 
cumstance to  the  ffiid  sevemi  insurers,  or  any  of  them,  and  Id  hear  from  the 
•aid  eeveral  underwriters,  or  any  of  them,  on  the  same  subject. 

Sixth.  That  immediately  after  the  said  veawl  and  her  cargo  were  brought 
iuto  the  said  port  of  New  York,  aa  albreaaid,  they  wrote  to  the  said  under- 
writers at  London,  informing  them  of  the  circumstances  of  the  case,  as  far 
as  was  known  to  thebe  respondents,  and  requesting  bformalion  from  the  said 
uuderwritere,  of  their  rights  and  interests  in  and  to  the  said  vessel  and  her 
cargo,  or  any  part  thereof.  That,  on  the  aixteenth  day  of  September,  in 
the  year  of  our  Lord  1829,  these  reapondenta  received  from  Thomas  Mor- 
ris, Esquire,  marshal  of  the  United  States  for  this  district,  a  requeat  that 
theae  respondents  would  enter  the  cargo  of  the  said  ship  at  the  Custom- 
house at  New  York,  and  would  become  responsible  for  the  payment  of  the 
duties  that  might  be  payable  to  the  United  Slates  on  the  cargo  of  the  said 
ship.  That,  ia  purauaoce  thereof,  these  respoudenta  entered  the  said  cargo, 
and  aecured  the  duties  upon  the  same  by  bond,  condiiicHied  for  the  payment 
of  the  duties  to  be  ascertained  on  the  said  cargo.  That  said  duties  have 
since  been  aacertaioed,  and  amount  to  twenty-one  thousand  six  buxulred  and 
ninety-eight  dollars  and  ninety-oue  cents,  which  theae  reapondenta  have 
thereby  become  liable  to  pay  ;  also,  certain  foreign  duties  chargeable  on  aaid 
shJpandcargo,besideaCustom-houBefeesande:(penBea  paid  by  these  respon- 
denta  And  therefore  these  respondents,  on  behalf  of  the  said  several  lut- 
derwriters,  claim  the  said  vessel  and  cargo,  and  pray  that  out  of  the  pro- 
ceeds of  the  sale  of  the  said  vessel  and  cargo,  if  sold,  this  court  may,  in  the 
first  place,  order  the  said  amount  of  duties  secured  by  these  respondenia^ 
and  the  aaid  foreign  duties  and  fees,  to  be  paid  to  .these  respondents,  and 
that  this  honorable  court,  afler  bearing  proof  and  decreeing  a  reasonable 
salvage,  should  it  seem  proper  ao  to  do,  may  further  decree,  that  the  rest,  to- 
■idue  and  remainder  of  the  said  ship  and  her  cargo,  or  of  the  proceeds 
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Ibereor,  ihonld  the  nine  be  decreed  to  be  aold,  aiter  pSTment  of  nid  anunrnt 
of  duties  and  feSB,  aod  of  the  aalvage,  may  be  retained  in  the  euatody  of 
this  Honorable  Court,  for  nich  reaeooable  time  aa  may  aeem  proper; 
vhetein  the  rights  and  interests  of  the  above-meniioDed  noderwriten  may 
be  ucertained ;  and  (hat  this  Honorable  Court  may  farther  decree,  that  tb« 
■aid  ship  and  rargo,  or  the  proceeds  thereof,  or  a  part  thereof,  as  proof  may 
be  made  of  interest,  may  be  deliverea  up  to  these  respoDdenta,  upon  doe 
proof  being  made  in  maoner  and  form  as  this  Hooomble  Coort  may  direct, 
that  the  said  undernritere  or  any  of  them  have  an  interest  in,  and  a  right  to 
receive  the  same  or  any  part  thereof. 

Qbobge  Bahclat. 
Sworn  this  5th  day  of  October,  1829, 
before  me, 

Fbed.  J.  BiTTB,  Clerk. 

RoBiMsON  &  Bbtts,  Proctoca. 
BevEBLT  RoBinsoK.  AdvcMste. 


No.  iO,— Stipolatiob  fob  coars  to  be  given  by  ■ 

DISTRICT  COURT  OP  THE  UNITED  STATES, 


n  entered  irUo  puTtuanl  to  the  Rules  and  Praetice  oftkii  Court. 

Whereas  a  libel  was  fikd  in  this  court,  on  the  16th  day  of  September,  tn 
-the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-ninej  by  Pelar 
Hannony  and  Bliphalet  Kingsbary,  against  the  ship  Waterloo,  her  tackle^ 
apparel  and  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  nid  libel 
mentioned,  and  praying  that  the  same  may  be  condemned  and  oold,  to  an- 
swer the  prayer  of  the  tibellsnts. — 

And  whereas,  also,  a  claim  has  been  filed  in  said  cause  by  Henry  Barclay 
and  George  Barcby — and  the  feid  claimants  and  James  Jackson,  surety,  the 
parties  hereto,  hereby  consenting  that  in  case  of  default  or  contumacy  on  the 
part  of  the  claimaots  or  their  suraty,  execution  for  the  sum  of  two  boodred 
and  fifty  dollars  may  issue  against  their  goods,  chattels  and  lands.— 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  iriMoi 
it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are  hereby 
bound,  in  the  sum  of  two  hundred  and  fifty  dollan,  conditioned  that  the 
claimants  above  named,  shall  pay  all  coets  and  expensee  whieh  shall  ba 
«warded  against  them  by  the  final  decree  of  this  Court,  or  upon  an  appea^ 
by  the  Appellate  Court 

Taken  and  acknowledged,  this  5th  day  Henry  Barci^t. 

of  October,  1829,  belbre  me,  Georqe  Barclay. 

P»D.  J.  Bettb,  Clerk.  Jaheh  Jackson. 
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N«.  11. — JsariviCATioii  or  Buflnr. 

Soulhem  DUtriel  e/Ntw  York,  h.— James  Jaekaon,  of  the  oi^  of  Brook- 
lyn, mercbaDt,  party  to  the  above  atipnlation,  being  duly  ■worn,  depOMi 
and  aayi,  that  he  reaidea  at  No.  11  Fultoo  street,  ia  the  dty  of  Brooklyn, 
in  the  SouUieni  District  of  Now  York,  and  that  be  it  worth  the  mm  of  fite 
hnndred  doUan  over  and  above  aU  hk  joat  debt!  aiid  liabilitiea. 

Jutn  Junuati. 
Sworn  to,  thit  5th  day  of  October, 
182S,  beiore  me. 

Pbep.  J.  Bbttb,  Clerk. 

No.  13.— Claim   bt 
CASB  or 

DISTRICT  COURT  OF  THB  UNITED  STATES, 

VOa  THB   BODTaRBH   DUTBICT   or  BKW  TOBK. 

/a  AdmrcUiy. 

To  the  HoDorable  Samnel  R.  Betu,  Judge  of  the  District  Court  of  the 
Uoiled  States  ibr  the  Bouthem  District  of  New  York  : 

The  claim  and  answer  of  James  C.  Bachanao,  His  Brittannie  Mi^esty's 
vice-cotwul  in  aod  for  the  city  and  state  of  New  York  and  eastern  New  Jer- 
sey, iDlerveniag  for  the  ictereat  of  the  owner  or  owners  of  the  British  ship 
Waterko  and  her  cargo,  alleges  as  follows : 

Firit.  That  the  Baid  ship  Waterloo  is,  as  alleged  in  the  nid  Ubel,  and  as 
the  said  claimant  believes  to  be  true,  BHtisb  property ;  and  be  believes  the 
cargo  of  merchandise  alleged  to  have  been  Ibuod  on  board  of  the  said  ship, 
to  be  in  like  manner  British  property : — And  as  such  vice-eonsul,  and  in  be- 
half of  such  British  ownera  as  may  be  entitled  to  the  same,  he  claims  the 
same  as  their  property. 

Steond.  That  as  to  the  facts  alleged  and  set  forth  in  the  nid  h^iel,  the  said 
daimant  neither  admits  nor  denies  the  same,  but  leaves  the  same  to  be  duly 
proved  to  the  satisfactioD  of  this  court 

And  the  said  claimant  praya,  on  behalf  of  the  owner  or  owners  (rf'ihe  said 
ship  Waterloo,  end  ber  aforesaid  cargo,  or  of  any  other  person  or  persons 
whom  the  ttme  may  concern,  that  the  said  ship,  ber  tackle,  apparel  and  fur- 
niture, and  her  caigo,  aforesaid,  may  be  sold,  and  out  of  the  proceeds  of  the 
sale  thereof)  aHer  the  payment  of  ail  costs  and  ehargea  incurred,  that  the  said 
tibellants,  hariiig  duly  proved  as  aforesaid  the  facta  in  their  said  libel  set 
forth,  may  be  allowed  aod  paid  such  rale  and  amount  of  salvage,  for  their 
labor  and  exertions  ia  bringing  the  said  ship  and  her  aforesaid  cargo  into  thn 
port,  as  by  this  court  ahall  be  deemed  just  and  reasonable  under  the  circnm- 
ataoces  of  the  ease,  and  that  the  surplus  of  the  said  proceeds,  after  payment 
of  such  salvage  aa  aforesaid,  may  be  adjudged  and  decreed  to  be  paid  to  the 
said  claimant  on  behalf  of  the  owner  or  owners  of  the  Mud  Bhip  and  ber 
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aTorea&id  cargo,  or  whomsoever  the  same  may  eoneeni ;  or  that  mch  other 
order  or  decree  may  be  made  in  relation  to  the  aame  as  Ihia  court  shall  deem 

^'**''  J.  C.  BccHiBiK,  H.  M.  Vice  Coneul. 

H.  &  E.  Wilkes, 

Proctor*  and  AdT'cta.  for  Claimaata. 
Sworn  this  5th  day  of  October, 
1B29,  be  fore  roe, 

Fred    J.  Bbtts,  Clerk. 

Suputation/or  Cotii,  o»  anlt,  No.  10.  pag*  434. 


Ho.  13.— Claim  by  the  n.  e.  attorney  on  BEBALr  of  the  o.  eTATss 

FOR   FORFEITURE  AND   FOR  DUTIES  IN    A  CASE    OF  SALVAOB    OF  A   FOBBiaif 
aaiP  AND    CAHOO. 

Diitriet  Coart  of  Iht  Unittd  Slatti  of  AmirUa  fn  lit  Soulitrn  Dittrict  «f 

NeiD  York. 

To  Iho  Honorable  Samuel  R,  Bella,  Judge  of  the  Diatrict  Court  of  the 

United  States  for  the  Southern  District  of  New  York. 
The  claim  of  James  A.  Hamilton,  Diairici  Aiiorney  of  the  United  Stateaof 
America  for  the  Southern  Diatricl  of  New  York,  intervening  for  the  in- 
terest of  the  Slid  Uniied  Slates,  in  the  said  ship  called  the  Waterloo,  and 
her  cargo,  and  ihe  answer  of  the  said  attorney,  on  behalf  of  the  said 
United  Slates,  to  the  libel  of  the  said  Peter  Harmony  and  Elipbalet 
Kingsbury,  alleges  as  follows: 

Firil.  That  the  said  James  A.  Hamilton,  District  Attorney  of  the  United 
States  of  America  for  the  Sooihern  District  of  New  York,  claims  the  said 
uhip  Waterloo,  together  with  the  cargs  of  the  said  ship  laden  on  board  of 
her,  as  stated  and  set  forth  in  the  said  libel,  as  forfeited  to  the  use  of  the 
said  United  Slates  for  the  cause  following — to  wit,  that  the  said  ship  Wa- 
terloo is  a  ship  or  vessel  owned  wholly  or  in  part  by  a  subject  or  subjects 
of  his  Briltanic  majesty,  and  said  ship  or  vessel,  ailer  the  thirtieth  day  of 
September,  one  thousand  eight  hundred  and  eighteen,  did  come  and  arrive 
from  a  port  or  place  in  a  colouy  or  territory  of  his  Brittanic  majesty,  to 
wit,  from  the  port  of  Annatto  Bay,  in  the  island  of  Jamaica,  in  the  West 
Indies,  which  said  port  is  and  was,  at  the  time  the  said  ship  sailed  from 
thence  by  the  ordinary  laws  of  navigation  and  trade,  closed  agninsl  vessels 
owned  by  citizens  of  the  United  States,  and  that  the  porta  of  the  United 
States  were,  and  are  closed  against  the  said  ship  or  vessel  called  the  Water- 
loo, which  said  ship  or  vessel  being  bo  excluded  from  the  ports  of  the  United 
States,  did  enter  the  same,  to  wit.  the  port  of  New  York,  in  the  Soutbem 
District  of  New  York  aforesaid,  in  violation  of  the  acts  of  the  Congress  of 
the  United  Stales,  in  such  cases  made  and  provided.  By  force  and  virtao 
of  the  acts  in  such  case  made  and  provided,  the  said  ship  or  veesel,  her 
tackle,  apparel,  and  furniture,  together  with  the  cargo  on  board  of  the  said 
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Aip  ot  Teanl,  became   and  are  forfeited  to   the  nae  of  the  aaid  United 
States. 

Seeond,  That  if  this  Honorable  Court  ehall  adjadge  and  decree  that  the 
nid  ship-or  veaeel.  with  her  cargo,  or  either,  is  not  forfeited  to  the  use  of  the 
United  States,  for  the  cause  aforesaid,  the  said  ship  or  vessel,  together  with 
the  cargo  on  board  of  her,  is  liable  to  the  payment  of  the  duties  imposed  by 
the  laws  of  the  United  States,  on  the  arrival  of  the  said  ship  or  vessel 
within  the  United  Slates,  and  on  the  importation  of  the  cargo  of  merchan- 
dize on  board  of  her,  to  wit,  rum  and  sugar  of  the  growth,  produce,  and 
maDufacture  of  some  foreign  country,  and  which  are  anbject  to  the  payment 
of  duties  to  the  United  Statea,  on  being  brought  or  unported  into  the  Uni- 
ted States }  wherefore  the  said  attorney,  on  behalf  of  the  said  Uoiled  States, 
pmys  this  Honorable  Court  to  decree  (he  payment  of  the  said  duties  to  the 
United  States  according  to  law,  if  the  said  ship  and  the  cargo  on  board  of 
her  as  aforesaid,  shall  be  adjudged  not  to  be  forfeited  to  the  use  of  the  said 
United  States  for  the  cause  aforesaid,  and  that  he  may  have  bis  costs,  li-e. 
And  the  said  attorney  further  ineiats  upon  and  mbmits  to  this  Honorable 
Court  the  rights  and  interest  of  the  said  United  States  of  America,  in  the 
premises  whatever  they  may  be,  to  be  decreed  to  them. 

Jamb  a  A.  Hamiltoh, 

Attorney  United  States,  dtc 

The  United  States  does  not  give  a  stipulation  for  costs. 

No.  14.— Replication  to  claim  and  anbwe&. 
To  the  Honorable  Samuel  R.  Belts,  Jndge,  &,c. 
The  replication  of  Peter  Harmony  and  Eliphalet  Kingsbury,  libellants,  la 
the  claim  and  answer  of  James  Buchanan,  claimtuit  and  respondent,  alleges 
that  they  will  aver,  maintain,  and  prove  their  libel  to  be  true,  certain,  and 
sufficient ;  and  that  the  said  claim  and  answer  of  the  said  claimant  and  re- 
spondent is  uncertain,  untrue,  and  iosufficient,  and  they  humbly  pray,  as  in 
and  by  their  libel  Ihey  have  already  prayed, 

Isaac  A.  Jobnbon, 

Proctor  for  Libellants. 

Special  Molicn-~-f or  Inlerlocutory  SaU. 
No.  16. — ArFiDAviT   OF  circdmstanceb  to    motk  fob  sals  or  snip 


DitlritI  Courl  of  Ik*  VaiUd  Slatt*  far  thi  SoMlitnt  DUtriet  of  Aaw  York. 


The  Ship  Waterloo,  dtc.  and  Cargo. 
SaDTHEHN  DisTsiCT  or  Niw  Yose,  Bs. : — 
Peter  Harmony,  one  of  ihe  libellants  in  this  cause,  being  sworn,  ■ 
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that  the  abip  Waterloo  ia  non  at  the  wburf  jd  the  port  oT  New  Tork,  man 
ject  to  large  and  increaamg  expense  Tor  nharfege,  keeper's  fee*,  and  other 
ezpenaee.  That  she  ia  in  a  damaged  condition,  and  reqnirea  care  and  ro- 
paira.  That  a  large  ponton  of  her  cargo  is  perishable,  being  sugar,  and  in 
a  wet  and  damaged  condition.  That  the  only  elaimi  that  hare  been  inter- 
posed are  those  of  the  United  States,  for  a  forfeiture  and  for  duties — pf  the 
British  Consul,  for  the  probable  rights  of  unknown  British  owners,  and  of  the 
Bgenrs  of  the  underwriters,  at  Lloyd's,  for  the  contingent  rights  of  such  uo- 
derwritera.  That,  in  his  opinion,  the  interests  of  all  parties  concerned  will 
be  promoted  by  a  speedy  judicial  sale  of  said  ship,  her  tackle,  apparel,  and 
fbmitare  and  cargo,  the  proceeds  of  each  sale  to  be  brought  into  court  for 
the  benefit  of  whom  it  may  concern,  subject  to  the  further  order  of  tha 

Sworn  October  7th,  1829,  Pbtem  HiHUOitr. 

before  me, 

Fhbd.  J.  Bbtts,  Clerk 


No.  1 


— NOTIW 


f  THB   FOBBSOINS   IWWfBATTt. 


Ditlriet  Cnrt  ofth*  V.  S.~Smithern  DittritttfN.  Y. 
Peter  Habmohv  and  Elipbalet 


The  Ship  WiTEBLOO  and  Cahoo. 

Qehtlemen — You  will  please  take  notice  that,  on  the  libel  and  claims  In 
this  cause,  and  on  an  affidavit,  of  which  ibe  tbregoing  is  a  copy,  a  mo- 
tion will  be  made  before  his  Honor,  Samuel  R.  Betts,  Judge  of  this 
Court,  at  his  chambers,  No.  5  Pine-street,  in  the  city  of  Hew  York,  on 
Thursday,  the  8th  day  of  October,  inst.  at  11  o'clock  in  the  forenoon  of 
that  day,  for  an  order,  that  the  ship  Waterloo  and  her  cargo  above-men- 
tioned, be  sold  under  the  direction  of  the  marshal,  and  the  proceeds  brought 

New  York,  7lh  Oct  1829.  Yours,  4.C 

Isaac  A.   Johnson, 
To  Proctor  for  Libell&ots. 

jAUta  A.  Hamilton,  Esq,  Proctor  for  the  U.  S. 
RoeinanN  dt  Betts,  Esqrs.  Proctors  for  the  Underwriters,  ftc 
H.  &  E.  Wilkes,  Esqrs.  Proctors  for  the  Owners. 

No.  17— Paoor  or  srsvicb— AnMisstos. 

We  admit  due  service  of  the  within  notice. 
OcL  7th,  1829. 

James  A.  Hamilton,  District  Attorney. 

Robinson  &  Brtts,  Pta.  for  H.  Barclay  *  0«o.  Barclay. 

U.  &.  E.  Wiuccs,  for  British  Consul 


':.i' 


Id  b,  Google 


FRACtlCAL  rORHB. 


Soulltm  DUtriel  of  New  York,  it.  ; 

John  J  Toang,  of  the  city  of  New  York,  student  at  law,  being  duly 
•worn,  says,  that  on  the  7th  day  of  October,  instant,  he  served  copies  of  the 
foregoing  affidavit  and  notice  on  James  A.  Hamilton,  Robinson  ft.  Betts,  and 
H.  &  E.  Wilke«,  Etqulrea,  Proctora  for  the  ctaimants  in  this  cause,  by  leav' 
ti^  the  nme  in  their  respective  offices,  with  their  clerks. 

Sworn  Oct.  7th,  1839,  Johii  J.  TouBS. 

before  me, 

E.  C.  Bbrcoict,  U.  8.  CommtMioner. 

No.  18.— OioiB  roB  nrrBBLootrroBr  balb  or  a  ibip  akd  oiboo. 


On  reading  and  filing  the  affidavit  of  Peter  Harmony,  and  the  admMdoa 
of  the  proctors  for  the  respective  claimaiilB,  aod  on  motion  of  Mr.  Johnson, 
praetera  for  the  libellants.  It  is  ordered,  that  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture  and  cargo,  be  sold  by  the  marshal,  on  six  daya  public 
notice,  and  that  a  rtndilioni  txpona*  vmut  accordingly ;  and  it  is  further  or- 
dered, that  the  marahal  bring  the  proceeds  of  such  sale  into  this  court,  and 
pay  the  same  to  the  clerk  thereof. 

Wo.   19.— VBBOlTlOin  BXPOKAB. 

fioHtJUm  DUtTKt  efNne  Yori,  *»: 

The  Presideatof  the  United  States  of  Amerka,  to  the 
Marshal  of  the  SoutbernDistrict  of  New  York,  Greeting; 
Whereas,  a  libel  waa   filed  in  (he  district  court  of  the 
[L.  S.]         United  States  for  the  southern  district  of  New  York,  on 
the  sixteeoih  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  iweDty-nine,  by  Peter 
Harmony  and  Eliphatet  Kingsbury,  against  the  ship  Wa- 
terloo, her  tackle,  apparel,  furniture  and  cargo,  and  praying  that  the  same 
may  be  condemned  and  sold  to  answer  the  prayer  of  the  said  libellants. 
And  whereas,  the  said  ship  and  cargo  have  been  attached  by  the  inwxas 
issued  out  of  the  said  district  court,  in  pursuance  of  the  said  libel,  and  am 
DOW  in  custody  by  virtue  thereof;  aod  such  proceedings  have  been  there- 
upon bad,  that  by  the  interlocutory  sentence  and  decree  of  the  said  court, 
in  this  cause  made  and  pronounced,  an  the  seventh  day  of  November,  one 
tbonsaud  eight  hundred  and  twenty-uine,  tlie  said  ship,  her  tackle,  apparel, 
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ftnd  furnitare  and  eaT;go,  were  ordered  to  be  void  by  yoa  the  mU  mardnl, 
after  giving  aix  days  ooiiee  of  auch  nle,  aeeordiog  to  law.  Therefore  you, 
the  nid  marahal,  are  hereby  commaaded  to  cause  the  mid  ship  Waterloo, 
her  tachle,  apparel,  aod  furniture  and  cargo,  so  ordered  to  be  aold,  to  be 
•old  id  nunoer  and  form,  upon  the  notice,  and  at  the  time  and  plac«  by  taw 
required,  and  that  you  have  the  moneys  arising  from  such  sale  in  said  court, 
al  the  city  of  Nen-  Yorlc,  on  the  third  Tuesday  of  November  next,  and  that 
you  then  pay  the  nme  to  the  cleric  of  the  court ;  aod  have  you  alao  Ihea 
and  there  this  writ. 

Wimesa.  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court,  at  the 
dty  of  New  YoA.,  in  the  Southern  District  ofNew  York,  this  seventh  day  ei 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
Dine,  aod  of  our  uidependence  the  fiily-third. 

Fred.  J.  Ba-rra,  Clerk. 

No  20.— Tbi  BmiBn  or  tss  MtasHAL. 

In  obedience  to  the  above  precept,  I  have  sold  the  ship  Waterloo,  her 
taoUe,  apparel,  and  furniture  and  cargo,  and  such  sale  amoaotB  to  thirty- 
niiM  thousand  two  hundred  and  dxty-two  dollars  and  ninety  cents,  which 
■um  I  have  paid  to  the  clerk  of  this  court  as  I  am  above  commanded. 

Dated  this  22d  day  of  February,  1830. 

Thoku  Hoaais,  U.  S.  MardiaL 

No.  21.— The  cLiax's  bkohpt  to  thb  utmui~ 
UniUd  Suit*  Ditlriet  CourL 


f  aTER   HlBHOHT,   &C., 

The  Ship  WixaRtoo,  &c. 


New  York,  February  23,  1830. 
Received,  from  Thomas  Morris,  Eaq.,  marshal,  Ihirty-nine  thousand  two 
hundred  and  sixty-two  dollara,  and  ninety  cents,  the  amount  of  the  proceeds 
of  the  said  ship  and  cargo,  sold  under  the  erni/tiiani  exponaiin  this  cause. 
Faan.  J.  Bnrs,  District  CleA. 
$39,262  90. 

Sptcial  Motion. 

No.    S2. APPLIOiTION   BT   THE   H4XSRllL   rOR   LEAVE    TO   PAT   THE   nOTUi 

OR   CAROO  BOLD   BT    BIN. 

Dulrkt  Cmtrl  of  the  V.  8.  for  Ihi  SotHhtn  Dittriel  ofN.  T. 


Pbtbb  Uabmoht,  &C. 
The  Ship  Watebiao,  &c 


Gertlbmbk— I  shall  apply  to  the  court  in  this  cause,  oo  Wednesday,  the 
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lllh  day  of  NoTember  inatant,  for  leave  to  pay  to  the  collector  of  the  port 
the  dutiea  on  die  cargo,  out  of  the  proceeds  of  the  sale  thereoC 
November  7th,  1839. 

YOUIB,  &C. 

fo  Thokas  Uoutu,  MarahEtU. 

lauo  A-  JoHmoa,  E«q.|  Proctor  for  Libell&Dt 
James  A.  Hamiltok. 
RoButBon  St  Btm. 
H.  &  E.  WiLBM,  Pmctore  for  Claimants. 

Due  Krvice  admitted. 

Isaac  A.  Johksoh. 
Jakes  A.  Hahiltos, 
BoBiHSON  &  Bbttb. 
.   H.  &  E.  WiLERS. 

No.  23. — Ohder  ok  tbe  fobeAiho  application. 

It  being  made  to  appear  to  the  court  that  on  enUring  the  said  ship  and 
cargo,  the  duties  on  said  cargo  were  secured  to  be  paid,  aod  appLcatioa  beiog 
now  made  on  the  part  of  the  marshal  of  the  district  for  an  order  that  ho  pay 
over  to  the  collector  of  the  port  the  amount  of  dudes  so  secured  to  be  paid, 
and  due  notice  having  been  given  to  ihecespectiTe  parties  before  the  court, 
and  no  opposition  being  made  to  the  application,  it  is  ordered,  that  the  mai^ 
Bhftl  forthwith  pay  to  the  said  collector  the  amount  of  such  duties,  and  that 
on  filing  the  proper  vouchers  of  such  payment,  the  said  voucheni  be  received 
as  part  of  the  return  to  the  wnrfitioni  expanat  issued  in  this  cause. 

No.  24.— DEP0BITI0M6  BE  BENE  E881.— AlTIOAVIT  Of  NIOBSSITT. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 
Southem  DUtriet  of  New  York. 


Pma  HAaiioirr  and  ELiPHALrr  J 

KiHOBBDar. 

vs. 

The  ship  Watebloo,  her  tockle,\ 
&,c.,  and  her  cargo. 


SowtAem  DutrUt  of  Neu,  York,  M.-Eliphalet  Kingsbury,  one  of  the 
Lbellants  above  named,  being  sworn,  saith,  that  he  was  master  of  the  brig 
Merced,  of  New  York,  on  her  late  voyage  from  Havana  to  Cadsa,  m  the 
"  course  of  which  ihe  fell  in  with  the  above  mentioned  ship  Waterloo  to  dis- 
tress, and  the  deponent  further  saith,  that  WDliam  N.  Winnett  was  first 
mate  and  Caleb  L.  Upshur  was  the  second  mate  of  the  said  brig,  upon  the 
Rfi 
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■aid  voyage,  and  that  William  Jackaon,  James  Porter,  William  Dyer,  J<Am 
Stivers,  Jajnea  Janusoo,  William  Qrant,  Joseph  Dominguez,  and  Nicholaa 
YaiuDo,  composed  the  residue  of  the  company  of  the  said  brig,  and  Felix 
Martinez,  who  was  working  his  passage  in  said  brig,  aa  the  aroresaid  voyage. 
The  deponeot  further  eaitb,  that  the  said  William  N.  Wiuoett,  Caleb  L. 
Upshur,  William  JacksoD,  James  Porter,  William  Dyer,  John  Stivera,  James 
JtunisoQ,  William  Gmot,  Felix  Martinez,  Joseph  Dominguez,  and  Nicholaa 
YontDO  are  witnesses  whose  teatimony  is  necessary  for  the  libellanta  in  the 
above  eanse,  and  that  the  said  witnesses  are  aU  sea-faring  men,  and  are 
bound  on  a  voyage  to  sea,  as  he  is  informed  and  believes. 

£.    EtMOaBDRT. 

Sworn,  October  7th,  1829, 
before  me, 

E.  C.  Bbhcdict, 

U.  S>  Gomminioner,  &c 

No.  25.— Notice    fboh  tbs  MtoisTRATe  to  the  AnvEsai  pabtt  or 

TAEIHO    DEPOaiTIONB  PI   BINB    ■BSR. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 

rOR   THI    BOITTHU)!  DISTRICT  Or   mw  YORK. 

PiTRs  UtHVOHY  and  ELiratLrr 
KuiaaSDRi. 

The  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo. 


Please  to  take  notice,  that  William  N.  Winnett  Caleb  L.  UpAur,  James 
Porter,  William  Dyer,  John  Sievena,  James  Jamison  and  William  Grant, 
wimeaaea,  whose  testimony  is  necessary  in  this  cause,  and  who  are  bound  on 
a  voyage  to  sea,  will  be  eiamined  (de  bene  esse)  on  the  part  of  the  libel- 
lants  in  this  cause,  before  me,  a  CommissioDer  duly  appointed  by  the  Circuit 
Court  of  the  United  Stales  fbr  the  Southern  District  of  New  York,  at  my 
office.  No.  15  Pine  street,  in  the  ci^  of  New  York,  on  the  eighth  day  of  Oc- 
tober instant,  at  nine  o'clock  in  the  forenoon,  at  which  time  and  place  yon  are 
hereby  notified  to  be  present,  and  put  interrogatories,  if  you  shall  think  fit. 
Dated,  New  York,  the  7th  day  of  October,  A.  D.  1829. 
Youra,  ic 

E.  C.  BuiRDiCT,  U.  S.  Gommiaakiiier. 
To  Jajirb  a.  Hauiltok,  Esq. 
RoBiHBOH  &  Betts,  Esqn. 

H.  &  E.  WiLKEB,  Eiaqra.  , 

Proctor*  for  the  Claimant. 
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No.  26.— Proof  op  sirticb. 

Southern  DUtriel  of  Nma  York,  «.  .—John  J.  Yowog,  of  the  said  city, 
ctudent  at  law,  being  duly  awotn,  depoeeth  and  saith,  ihai  on  the  seventh  day 
oT  October  imtant,  he  aerved  a  copy  of  the  sjinezed  notice  on  James  A  Ha- 
milton, £*!',  proctof'  for  the  United  States,  by  delivering  the  same  to  a  man 
atteoding  in  the  office  of  the  said  James  A.  Hamilton ;  that  on  the  Hame  day 
he  served  a  copy  of  the  said  notice  on  Robinson  &  Betif  Eaqra,,  proctora 
for  ^le  claimantB  Barclay,  by  deliveriog  the  laiue  to  a  clerk  in  the  office  of 
the  said  RobinsoD  dt  Betts ;  and  thai  on  the  same  day  he  served  a  copy  of 
the  said  notice  on  H.  &  £.  Wilites,  Esqra. ,  procion  for  the  claimant  Buehft- 
nan,  by  delivering  the  same  to  E.  Wilkes,  Esq.,  peraonally,  and  further  he 
nithnoL 

JoHii  J.  Youiw. 
Sworn,  this  8th  day  of  October, 
1839,  before  me, 

E.  C.  Benedict, 

U.  S.  Commissioner,  &c. 

No.  27.  Sdbpieni  to  TasTirr  BiroBt  a  coMNSsionm. 

THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 
To  William  N.  Winnett,  Caleb  L.  Upshur,  William  Jadtson, 
Jamee  Porter,  William  Dyer,  John  Stevens,  James  Jamison, 
[l.  a.]      William  Girant,  Felix  Martinez,  Joseph  Domingues,  and  Nich- 
olas  Yanioo,  Greeting:    We  command  you,  that  all  and  sin- 
gular business  and  excnsea  being  laid  aside,  you  and  each  of 
you  be  and  appear  in  your  preper  persons,  before  Kraatus  C.  Benedict,  ft 
Commimioner  appointed  by  the  Circuit  Court  of  the  United  States  of  Ame- 
rica for  the  Southern  District  of  New  York,  at  hia  office,  No.  15  Fine  street, 
in  the  city  of  New  York,  in  the  said  Southern  District  of  New  York,  on  the 
8th  day  of  October,  one  thousand  eight  hundred  and  twenty-nine,  at  nine 
o'dock  in  the  (breaooa  of  the  same  day,  to  teiiify  all  and  singular  what  yoa 
and  each  of  you  may  know  in  a  certaia  cause  now  depending  undetermined 
in  the  District  Court  of  the  United  States,  for  the  Souiheru  District  of  New 
York,  wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are  hbellants 
against  the  ship  Waterloo,  her  tackle,  &c.,  and  cargo,  on  the  part  of  the  U- 
bellants.    And  this  you  or  either  of  you  are  not  to  omit,  under  the  penalty 
npon  each  and  every  of  you  of  two  hundred  and  fitly  dollars. 

Witnem,  Samuel  R.  Betta,  Esquire,  Judge  of  the  District  Court  of  tb« 
United  States,  at  the  city  of  New  York,  the  7th  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty-nine. 

Frid.  J.  BiTTB,  Clerk. 
Ibaac  A.  JoHKSOH,  Proctor. 
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By  virtQB  or  a  writ  of  sabpffioa,  to  you  directed  and  herewith  ahown,  you 
am  commanded,  and  Grmly  enjoiDed,  that,  laying  all  other  matten  aiide,  and 
Dotwithatanding  any  excuse,  you  be  and  appear  in  }'oar  proper  petasw,  be- 
fore  EiaBttu  C.  Beuediet,  a  Commisrioner  duly  appointed  by  the  Ciicoit 
Court  of  the  United  States  of  America,  for  the  Bouthem  District  of  New 
York,  at  his  offioe,  No.  15  Pine  street,  in  the  city  of  New  York,  on  Ute  8th 
day  of  October,  inst.,  at  9  o'clock  in  the  forenoon  of  the  mne  day,  to  teatify 
all  and  every  thing  which  you  may  know  in  a  certain  cause  now  depending 
in  the  District  Court  of  the  United  States  for  the  Bouthem  District  of  New 
York,  wherein  Peter  Harmony  and  Elipholet  Kingsbury  are  libellanu 
against  the  ship  Waterloo,  her  tackle,  Ac,  and  cargo,  on  the  part  of  th« 
libellanta.  And  this  you  are  not  to  omit,  under  the  penalty  of  two  bundled 
and  filly  dollars. 

Dated  this  7th  day  of  October,  1829. 
By  the  Cowi, 

Isaac  A.  Jobhsdn. 

Proctoi  for  Ubellanls. 

To  WlLUAM    F.    WiNNETT. 

No.  29.— Deposition. 
UNITED  STATES  OF  AMERICA. 
Southern  DUtrict  of  New  York,  City,  County,  and  Slate  cfNev  Yori,  u. 
On  this  eighth  day  of  October,  in  the  year  of  our  Lord  one  tbouaind  eight 
hundred  and  twenty-nine,  before  me,  Erastua  C.  Benedict,  a  Commisooner, 
duly  appobted  by  the  Circuit  Court  of  the  United  States,  fi»  the  Soulhem 
District  of  New  York,  under  and  by  virtue  of  the  act  of  Congress,  "  for  the 
more  convenient  taking  of  affidavits  and  bail  in  civil  causes,  depending  in  the 
courts  of  the  United  States,"  passed  February  20th,  1S12,  personally  ^>- 
peared  at  my  office,  in  the  city  of  New  York,  in  the  said  Southern  District 
of  New  York,  William  N.  Wtonett,  Caleb  L.  Upshur,  William  Jackson 
James  Porter,  William  Dyer,  John  Stevens,  James  Jamison,  and  William 
Grant,  wiioessea  on  the  part  of  the  libellants  in  a  certain  civil  cause  of  ad- 
miralty and  maritinie  jurisdiclion,  now  depeoding  and  tmdetenuined  in  the 
District  Court  of  the  United  States,  for  the  Southern  District  of  New  York, 
wherein  Peter  Harmony  and  Elipholet  Kingsbury  are  libellants  against  the 
ship  Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo,  and  James  Bu- 
chanan, Henry  Barclay,  and  George  Barclay,  and  the  United  States  of 
America,  are  claimants.  And  the  said  William  N.  Winnett  having  been  by 
me  first  cautioned  and  sworn  to  testify  the  whole  truth,  did  thereupon  depose 
and  say,  that  he  is  twenty-five  years  old  )  that  he  waschief  mateof  the  brig 
Merced,  on  her  late  voyage  from  Havana  to  New  York,  and  that  Eliphalet 
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Kiogabaiy  wat  maater  of  nid  brig ;  that  the  nid  brig  i»  of  about  two-huo- 
dred  and  arty  toDi  bnrthea.  The  laid  brig  niled  froni  Havana  on  the  nine- 
teenth da7  of  Augaai  last,  bound  to  Cadiz,  &■  he  Roppoaes,  with  a  cargo  of 
nigar,  eoehioeal,  and  oegar^  that  on  (he  twenty-eeventh  day  of  Augnst  last, 
about  haif  pa«t  two  in  the  al^moon,  (sea  time,)  In  latitude  34°  4'  N.,  longi- 
tude 75°  15'  W^  they  fell  in  with  tbo  wreck  of  a  ihip  which  had  the  wordi 
"  Walerioo  of  London"  on  her  stern;  thai  deponent,  with'  four  men  iVom 
brig  Merced,  boarded  said  wreck  with  the  boat  of  the  Merced.  The  main- 
mast  and  the  mizzra-maat  were  canied  away  by  the  board ;  that  at  that 
time  the  captain  of  the  brig  Orion  and  some  of  his  men  were  on  board,  and 
the  brig  Orion  eloee  by ;  that  the  captain  of  the  Orioa  represented  himself 
to  be  the  captain  of  the  brig  Orion  of  Baltimore  ;  diat  the  said  master  aod 
tneo  of  the  Orion  appeared  to  be  taking  from  the  wreck  whatever  they 
thou^t  of  use  to  them,  and  easily  movable.  The  captain  of  the  (Moo  re- 
presented to  deponent  that  the  wreck  was  in  a  sinking  state,  and  that  it  was 
sickly  bebw;  that  his  men  could  not  remain  below  but  a  few  minntee  at  a 
time.  The  captain  of  the  Orion  said  that  he  did  not  intend  taking  out  the 
cargo,  as  he  supposed  the  ship  would  sink  before  nmrning,  and  he  requested 
die  deponent  to  give  his  compliments  to  C(q>ttun  Kingsbury,  and  tell  him 
that  the  vessel  was  in  a  sinking  state,  and  that  he  (the  captain  of  the  Orion) 
would  Dot  take  her  in  tow,  because  she  would  sink,  and  no  one  conid  live  on 
board  of  her.  Deponent  went  into  the  cabin  of  the  wreck,  but  conld  not  re- 
main more  than  a  few  moments,  because  of  the  ofEensive  smell,  which  was 
so  offensive  that  he  thinks  a  man  could  not  live  below  deck,  that  even  the 
lals  were  found  dead  below.  That  while  on  board  the  wreck,  a  cargo  book 
was  thrown  up  out  of  the  cabin  by  one  of  the  Orion's  crew,  and  deponent 
picked  it  up  as  a  prize,  and  put  it  ih  his  hat  That  none  of  the  crew  of  the 
Waterloo  were  then  on  board  of  her,  nor  was  any  person  there  except  the 
peraons  from  the  Orion  and  the  Merced ;  that  deponent  remained  on  board 
the  Waterloo  about  fifteen  minutes,  wben  he  returned  to  the  Merced  with 
the  said  cargo  book,  which  he  delivered  to  Captain  Eingebury,  ii^ther  with 
the  message  from  the  captain  of  the  Orion  to  Captain  Kingsbury,  andiCap- 
taia  Kingsbury  thereupon  went  on  board  the  Waterloo,  and  remained  thero 
about  three- qnarteTB  of  an  honr,  and  then  rvlumed  to  the  Merced  ;  that  the 
Merced  remained  about  the  wreck  all  that  n%ht.  The  nest  morning  the 
brig  Orion  was  not  in  sight,  and  her  captain  and  men  had  abandoned  the 
wreck,  and  the  weather  in  the  morning  was  very  aqnaJly,  and  the  Merced 
was  under  double  reefed  topsailB.  That  b  the  morning  the  captain  declared 
his  intention  of  having  the  wreck  again  boarded,  and  thereupon  called  the 
brig's  crew  ail  and  stated  to  them  that  ha  believed  the  Waterloo  and  her 
eaigo  were  of  much  value,  aod  asked  them  if  they  were  willing  to  obey  his 
orders  on  board  the  wreck  as  well  as  on  board  the  brig,  and  to  assist  in  taking 
the  wreck  into  some  port,  and  they  all  expressed  each  willingness.  And 
therenptm  deponent,  with  four  men  of  the  Merced's  crew,  boarded  the  wreck, 
the  sea  being  at  that  time  tremendous  rough — this  was  about  ei^t  o'ckick 
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in  the  moraiog.  That,  upon  getting  oa  board,  he  sounded  the  pnmpi^  and 
found  about  twelve  feel  of  water  in  the  hold ;  that  after  Bounding  the  piimpo, 
the  next  thing  that  was  done  was  to  get  all  the  amall  lines  that  could  be 
found  on  board  the  wreck,  to  labe  on  board  the  Merced,  to  make  a  hauling 
line  to  draw  the  hawser  from  the  Merced  to  the  wreck.  During  that  day 
the  pumpa  were  manned,  and  kept  going,  and  during  the  whole  time  the 
wreck  was  eo  much  by  the  head  that  the  sea  was  up  to  her  hawser  holes, 
and  none  of  the  water  pumped  run  out  of  the  acuppera  during  the  first  day, 
but  the  same  ran  out  of  the  hawser  holes.  That  during  that  day  they  cut 
away  all  the  rigging  and  spars  that  seemed  to  impede  her.  That  the  \om 
of  the  main-mast  and  raizzen-mast  were  evidently  the  effect  ofa  heavy  gale. 
That  all  the  rigging  on  the  larboard  side  had  been  cut  away,  square  up  to 
the  bulwarks  1  the  vessel  evidently  having  been  on  her  beam  ends.  There 
were  no  boats  belonging  to  the  wreck,  and  the  davits  were  carried  away. 
The  guard  irons  had  been  torn  from  the  ehanuels,  and  the  chain  bolts  were 
badly  wrenched,  bo  much  so  as  to  cause  her  to  leak  badly.  One  of  the  ring 
bolts  on  deck  had  been  torn  out,  and  the  camboose  was  entirely  destroyed, 
and  there  were  no  cables  on  board.  The  bulwarks  and  rails  were  etove  in 
on  both  ddea,  and  were  a  complete  wreck.  The  starboard  side  was  much 
injured.  The  vessel  itself  was  a  complete  wreck.  That  she  appeared  to 
have  been  thrown  on  her  beam  ends  on  the  sttrboard  side.  That  when  de- 
ponent went  on  board  in  the  morning  she  had  a  list  to  port.  The  rigging 
was  banging  to  the  chain  bolts  on  the  starboard  side,  and  the  spars  were 
lying  about  the  deck.  The  main  top  mast  breast  back  stay  bolts  and  the 
top  gallant  back  stay  bolts  torn  out  by  the  weight  nf  the  rigging.  That 
they  had  great  difficulty  in  getting  the  wreck  in  tow  of  the  Merced,  She 
was  attached  to  the  Merced  by  a  hawser  from  the  stem  of  the  Merced  la 
the  ship's  windlass,  and  also  fastened  In  the  windlass  bits  of  the  brig.  The 
sea  was  running  high  at  the  time  of  making  her  fast  j  several  attempts  were 
made  to  fasten  her  before  they  succeeded.  This  was  attended  with  danger 
as  well  as  difficulty,  on  account  of  the  sea.  They  were  obliged  to  get  amall 
lines  from  the  ship  and  laiten  them  to  the  hawser.  It  took  about  two  and  a 
half  or  three  hours  to  accomplish  getting  the  wreck  in  tow;  the  wind  during 
all  this  lime  was  fresh,  and  they  were  employed  in  a  boat  of  the  Merced, 
with  considerable  danger.  In  a  day  or  two  ailerwards  they  attached  the 
wreck  by  means  of  another  hawser.  That  afterwards,  during  the  time  of 
bringing  in  said  vessel,  the  crew  of  the  Merced  were  constantly  employed  in 
pumping  by  turns.  About  eight  days  after  taking  her  in  tow,  one  of  the 
pumps  became  choked,  and  but  one  could  thereafter  be  used ;  the  crew,  by 
constant  pumping,  became  entirely  exhausted.  The  men  relieved  eadi 
other  at  the  pumps,  day  and  night,  every  half  hour,  till  they  took  a  pilot. 
Tbey  were  so  much  exhausted  that  they  were  obliged  to  sit  down  at  the 
pumps,  and  have  field  beds  of  old  canvass  alongside  of  the  pumpa  to  lie  down 
on.  That  generally,  while  they  had  the  wreck  in  tow,  the  weather  was  bad 
and  the  sea  very  high.    The  vessel  labored  and  strained  much.    About  ih* 
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third  of  September  tbey  experienced  a  heavy  gale,  irbich  threw  the  Water- 
loo oa  her  beam  ends,  and  caused  her  to  leak  to  an  alanmng  extent,  and  hi 
order  to  right  her  they  cut  away  the  foremast,  aod  the  riggiog  attached  to 
it;  cut  away  the  starboard  anchor,  and  cleared  the  decks  of  every  thing  mo- 
vable, and  BQCceeded,  with  moeh  trouble,  in  righting  her.  PrevJouH  to  her 
being  thrown  oa  her  beam  ends,  as  last  aToreeaid,  the  water  in  her  hold  had 
been  reduced  to  about  three  feet ;  abortly  afterwarda  the  leak  had  increased 
so  much  that  she  had  seven  feet  of  water  in  her  hold.  That  they  then 
feared  she  would  sink,  and  wore  ship,  and  got  the  low  aide  to  the  wind. 
That  the  apprebeoHionB  of  the  men  were  so  great  that  they  all  got  into  the 
jolly  boat  to  save  their  lives,  and  begged  the  depooent,  for  God's  sake,  to  get 
in  loo;  depooent,  however,  perauaded  them  to  return  on  board  the  ship> 
That  oo  or  about  the  fifUi  of  September  tbey  encountered  a  somewhat  more 
severe  gale,  which  knocked  the  ship  again  on  her  beam  ends.  She  lay  so 
low  in  the  sea  that  the  water  came  in  on  her  poop  deck,  and  the  leak  gained 
three  feet  in  one  hour  while  she  lay  thus.  Tbey  finally  succeeded  in  right- 
ing her,  with  much  difficulty.  The  sea  made  a  comjdete  breach  over  her 
while  she  lay  thus.  That  all  the  Merced's  crew  were  then  on  board  the 
Waterloo,  except  the  captain,  the  cook  and  steward,  and  two  men,  who  were 
invalids.  That  so  few  men  were  left  on  board  the  Merced  that  it  took  about 
twelve  hoars  to  reduce  her  to  her  proper  nils.  Deponent  n.w  Captain 
Kingsbury  on  the  topnil  and  bwer  yards  reefing  and  furling  saiiB  himself. 
The  g^e  abated  in  absut  twenty-four  hours,  during  which  time  the  wreck 
labored  and  strained  very  much,  and  the  leak  increased  in  qrite  of  their  ex- 
ertions, making  the  rituation  of  all  on  board  very  dangerann  They  finally 
arrived  off  Sandy  Hook,  September  the  eleventh,  and  took  a  pilot  on  board, 
and  arrived  at  the  Quarantine  ground  on  the  twelfth  of  September.  That 
during  all  the  time  while  on  board  the  wreck,  they  were  in  constant  danger 
of  sinking,  and  suffering  every  kind  of  privation.  The  pumps  were  kept 
constantly  going,  and  they  had  very  little  hope  of  bringiog  the  vessel  in. 
They  were  constantly  engaged  in  stopping  leaks  and  making  her  as  tight  as 
pooiUe.  They  conid  not  at  any  time  carry  any  sail  on  the  Waterloo. 
When  they  took  possession  of  her  she  drew  about  nineteen  and  a  half  feet 
at  the  stem.  She  appears  lo  be  a  ship  of  four  or  fire  hundred  tons.  The 
cargo  has  been  discharged  since  her  arrival,  and  consisted  of  sugar,  rum, 
coffee,  lance  wood  and  arrow  root.  Deponeot  verily  believes  that  the  wredc 
would  have  sunk  in  eight  hours  trom  the  time  the  Merced  took  her  bad  she 
been  left  to  herself.  The  crew  of  the  Merced,  including  the  capftjn  and 
oae  man  who  worked  his  passage,  consisted  of  twelve  persoos,  the  mid  man 
who  worked  his  passage  aided  in  nving  the  vessel  as  much  as  the  other 
mtn.  Two  or  three  of  the  men,  from  the  excessive  labor,  had  their  feet 
■welled,  and  were  otherwise  injured,  and  deponent  verily  believes  that  all 
the  crew  of  the  Merced  were  injured  m  health  by  their  exertions  in  saving 
the  Waterloo.  They  were  constantly  on  deck,  and  never  slept  below  while 
the  Waterloo  was  in  tow.    They  were  frequently  in  danger  of  being  swept 
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from  ihe  deck  by  the  aea  brealoDg  over  them.  That  daring  the  tiine  that 
the  Waterloo  was  in  ion  Captain  Kingabury  exerted  himself  in  navigating 
the  Merced,  doing  the  duty  of  a  man  before  the  maat  in  addition  to  his  own 
dutie*.  That  the  brig  Merced  waa,  in  deponent's  opinion,  mirth  about  eigh- 
teen thousand  dollars.  The  brig  Merced  was  not  chafed,  or  strained,  or 
hurt  at  all,  by  taking  the  Waterloo  in  tow,  but  waa  frequently  in  a  danger- 
ous situation.  That  it  was  a  periloua  undertaking  for  eo  email  a  veMel  a* 
the  Merced  to  take  such  a  wreck  in  tow. 

Being  croa»«xainined  on  the  part  of  the  claimants,  Barclay,  he  say*— 
That  they  were  on  the  ueual  course  to  Cadiz,  and  were  running  with  the 
Gulf  Stream  as  ueual,  when  they  fell  in  with  the  Waterloo.  That  depo- 
nent knew  of  no  intention,  on  the  part  of  the  Captain,  to  stop  at  New  York 
or  aoy  other  port  That  they  were  on  the  same  course  which  they  would 
have  been  if  going  to  New  York,  or  any  part  of  Europe.  The  captain 
and  crew  of  the  Orion  led  the  Waterloo  aboat  sunset,  to  return  to  the 
Orion.  That  deponent  discovered  the  next  morning  afler  they  took  poaees- 
■ion  of  the  Waterloo,  that  she  floated  lighter  in  the  water,  and  that  the 
pumping  had  reduced  the  water  in  her  hold.  That,  on  the  day  on  which 
they  took  poesesnon  of  the  wreck,  the  deponent,  aAer  having  cut  away 
what  would  impede  the  Waterloo,  set  about  looking  for  the  leaks,  and  en- 
deavored to  stop  them.  The  leaks  were  principally  on  the  starboard  side, 
in  the  wake  of  the  main  and  mizen  channels.  The  leaks  were  stopped 
from  the  outside,  by  slinging,  in  a  bowline  knoL  The  hatches  were  left  open 
for  four  or  five  days  to  purify  the  air,  and  thus  to  enable  deponent  to  stay 
below  a  few  minutes  at  a  time. 

(Examination  closed  for  this  day ;  adjourned  till  to-morrow,  October  9th, 
at  9  o'ckick,  A.  M.) 

Oct  12th,  1839.— The  cmss-exami nation  of  the  deponent,  William  N. 
Winnett  being  reaomed  by  the  Proctor  for  the  claimant,  Barclay,  he  says — 
For  two  or  three  days  previous  to  falling  in  with  the  Waterloo,  they  had 
strong  ayoiptoms  of  a  very  heavy  gale.  Deponent  kept  the, log.  In  the 
morning  of  the  day  on  which  they  fell  in  with  the  Waterloo,  there  was  a 
moderate  breeze  and  pleasant  weather.  Observation  was  taken  that  day  ; 
they  were  in  the  Quif  Stream  when  they  fell  in  with  the  wreck.  The 
winds  which  they  encountered,  while  bringing  in  the  Waterloo,  were  princi- 
pally bead  winds  and  blowing  weather.  The  men  had  no  specific  sickness 
on  Uieir  arrival,  except  their  swelled  hands  and  feet,  and  the  consequences 
of  thetr  fatigue ;  their  eyes  were  sore  from  want  of  sleep.  Deponent  does 
not  know  that  he  was  able  to  go  on  m  the  Merced  and  perform  his  duty, 
but  he  was  not  disposed  to  go  on  in  her,  had  he  been  able.  The  Merced 
remained  in  New  York  ten  days  or  a  fortnight — not  bnger.  Storma  are 
frequent  off  Capo  Hatteraa.  Deponent  thinks  they  were  towards  Cape 
May  on  the  third  of  September.  Both  the  gQlee  of  the  third  and  Gf\b  of 
September  were  dead  ahead.  Duriog  their  continuance  the  vessel  lay  cloae 
to  the  wind — made  little  or  no  headway  and  plenty  of  leeway. 

On  further  direct  examination  he  ays — A  ship  is  said  to  be  on  her  beam 
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enda,  «4iea  her  goowalea  are  under  water.  The  Waterloo,  in  the  two 
gales,  was  io  that  mtualion.  The  wreck,  when  they  took  posaeeaion  orher, 
was  two  planks  lower  in  the  water  forward  than  when  they  first  fell  in  with 
her  and  boarded  her. 

Wm.  N.  Winnbtt. 
Taken,  subscribed  nnd  sworn,  Oct.  Sth,  IS29, 
before  me, 

E.  C.  Benedict. 

And  the  said  Caleb  L.  Upehur,  haviog  been  by  me,  &c.,  &c.  And  m>  on 
with  the  other  wilneasea. 

No.  30. C«RTIFIC*TB   OF   COM  MISSION  IB. 

UNITED  STATES  OP  AMERICA, 
Southern  DutricI  of  New  York,  si.:— 

I,  Erastna  C,  Benedkt,  a  CommisaiDner  duly  appointed  by  the  Circuit 
Court  of  the  United  States,  for  the  Southern  DistriEt  of  New  Yorit,  under 
(uid  by  virtue  of  the  "  Act  for  the  more  convenient  taking  of  affidavita  and 
bail  in  ciinl  cansee,  depending  in  the  courts  of  the  United  States,"  passed 
February  20th,  1812,  do  hereby  certify,  that  the  reason  for  taking  the  fore- 
going deposition  ia,  that  the  testiniony  of  the  witnesses  aforesaid  is  noceMary 
in  the  cause  in  the  caption  of  the  said  deposition  named,  and  that  they  are 
bound  on  a  voyage  to  sea ;  that  a  notification  of  the  time  exid  place  of  taking 
the  said  depositions,  signed  by  me,  wa»  made  out  and  served  on  James  A. 
Hamilton,  Esquire,  proctor  for  the  United  States,  on  Robinson  ik  Betta, 
Esquires,  proctors  for  the  claimants  Barclay,  and  on  H.  &,  B.  Wilkes,  Esqrs. 
proctora  for  the  claimant  Buchanan,  all  residing  in  the  city  of  New  York,  on 
the  seventh  day  of  October  instant,  to  be  present  at  the  taking  of  the  depo- 
ations,  and  to  put  interrogatories,  if  they  might  think  fit,  of  which  notice  a. 
copy  is  hereto  annexed,  marked  A. 

That  on  the  eighth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenly-oine,  I  was  attended  by  the  proctors  aforewid, 
and  by  Isaac  A.  Johnson,  Esquirt,  the  proctor  for  the  libellanti^  and  by  the 
said  witnesses ;  and  each  of  tb«  witnesses  was  by  me  carefully  eramined  and 
cautioned,  and  sworn  to  testify  the  truth,  and  the  testimony  by  him  given 
vas  by  me  reduced  to  writing,  and  thereafter  subscribed  by  the  said  witness 
in  my  presence.  And,  that  I  am  not  of  counsel  or  attorney  to  either  of  ths 
parties  nor  in  any  way  interested  m  the  event  of  the  cause  named  ut  the 


capUot 
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No.  31. — Ehdobuheht  ahd   i 


Til.  Ship  w:t.i.u.o.  fa.  j  E.C.Bo,»,cT,n.S.C<«»-i»»r. 

To  the 
J)w(He(  Ctmrl  of  Ike  United  Slatet,/»r  lie  SouHunt  DitlrUl  of  New  York, 
New  York. 
It  H  also  proper  tbat  the  CommiBBioner  ehould  write  hii  name  acroM  tbe 


No.  32. — OROEm  to  open  BBPoaiTiona  id  cocbt. 

On  motioD  of  Mr.  Johnaon,  Proctor  for  the  h'bellaata,  ordsred,  that  the  de- 
poniiooa  taken  in  thw  cause,  and  remaining  noder  the  aeal  of  £.  C.  Beoe- 
diet,  Eaq.,  the  CommkBwaer,  be  now  opened. 

No.  33. — Okder  roR  ooumihbior  or  dbdihdb  potbstatem. 


Peter  Hasmont,  *c. 
The  Ship  Waterloo,  4fce. 


On  reading  and  filing  a  consent  oT  the  Proctors  of  the  several  chimants 
in  tbi*  cause,  and  on  motion  of  Mr.  Johnson,  Proctor  for  the  libeilanta,  or- 
dered, that  a  coramtinon  issue  therein  to  John  Scott,  John  Glenn,  and  Ro- 
bert Purvianee,  E^uirea,  of  Baltimore,  directing  them  to  exaniiDe  Cornelius 
F.  Driacol,  upon  interrogatoriM  to  said  commiseion  annexed. 

No.  34. — Dedimob  potsstatbm. 

The  President  of  the  United  States  of  America,  to  John  Scott,  J6ha 

Glenn,  and  Robert  Purviajice,  Esquires,  of  Baltimore,  Greeting  : 

Know  ye,  that  we,  in  conSdence  of  yonr  pnidence  aod 

fidelity,  have  appointed  you,  and  by  these  presents  do 

give  you,  or  any  two  of  you,  full  power  and  autho- 

[L.  S.]  rity  to  eiamine  Cornelius   F.  Driacol,  now  or  lately 

the  master  of  the  brig  Orion,  of  Baltimore,  as  a  witness 

in  a  certain  cause  depending  b  the  District  Court  of  the 

United  States  for  tbe  Soulhem  District  of  New  York, 

wherein  Peter  Harmony  and  Gliphalet  Kingsbury  are  libelUots,  against  the 

ship  Waterloo,  her  tackle,  &c,  and  her  cargo,  on  the  part  of  the  said 

UbeHanta,  upon  oath  upon  the  interrogatories  annesed  to  this  cornmis- 

noD,  and  to  return  the  same  annexed  to  this  commission  unto  the  said 
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eoart,  with  all  coDveaient  speed,  doaed  tip  under  the  tefila  or  you  or  any  tiro 
of  yon,  the  aaid  CommmioDerB. 

Witaen,  Saninel  K.  Betta,  EBquire,  Judge  or  the  said  court,  at  the 
Sonthera  Dwtrict  of  New  York,  thia  sixth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  aud  twenty-nine,  and  of  our  inde- 
pendence the  fifly-rourth. 

Feed.  J.  Bbttb,  Clerk. 

le&AC  A.  Johnson,  Proctor. 

No.  35. — Tbb  return  or  the  cohhibsionbbs. 

The  execution  of  this  commieaioD  appears  in  certain  schedules  hereto  Bn- 
nezed. 


No.  36.— Dib: 

I7Bif<ii  Stattt  Diitrtct  Caart  far  tin  SBitthent  DUtrict  «/  Ifeui  Yorh 

Interrogatories  to  be  adnuDstered  to  DriBCoU,  of  Baltimore,  in  the  State 
of  Maryland,  a  witneas  to  be  produced,  Hwom,  and  examined  in  a  certain 
cause  of  Admiralty  and  Maritime  Jurisdiction,  now  pendiog  In  the  District 
Court  of  the  United  States,  ia  and  for  the  Southern  District  of  New  York, 
whereb  Peter  Harmony  and  Elipbalet  Kingsbury  are  libellanta,  against 
the  ship  Waterloo  and  her  cargo,  and  Henry  Barclay  and  George 
Barclay,  and  Jamea  C.  Buchanan,  and  James  A.  Hamilton,  District  Attor- 
ney of  the  United  States  are  claimants,  on  the  part  and  behalf  of  the  libel- 
lants  before  the  Comminoners  in  the  writ  hereto  anneied  named. 

Firn  Inttrrogaiory. — What  is  your  name,  age,  place  of  reaideoce,  and  ba- 
ainesB  or  profession  ? 

Second  Itutrrt^atoiy.—'Wen  you,  or  were  yon  not  master  of  the  brig 
Orion,  on  a  voyage  from  Porto  Cabello  to  Baltimore,  in  the  month  of 
August  last  7  If  yea,  at  what  time  did  you  sail  from  PoKd  Cabello  and 
when  did  you  arrive  at  Baltimore  7 

Third  lalerrogatoty.—Dii  you  or  did  you  not  during  the  voyage  afore- 
said, fall  in  with  the  wreck  of  the  ship  Waterloo  of  London  1  if  yea.  on  what 
day  and  in  what  latitude  and  longitude  was  the  said  ship  Waterloo  when 
you  80  fell  in  with  her  ?  Did  you  or  did  you  not  board  the  eaid  ship,  aad 
was  she  not  entirely  deserted  and  abandoned  by  her  crew,  or  waa  any  ons 
or  more  of  her  crew  on  board  of  her?  Were  any  of  hu  masts  carried 
away,  and  which,  if  any  1  Did  the  said  masts  appear  to  have  been 
carried  away  by  Tiolonce  and  stress  of  weather,  or  how  othemtae  1 — 
Was  any  and  what  injury  done  to  her  bull  by  the  carrying  away  of  the  said 
masts  t  Was  there  or  not  any,  and  if  any,  how  much  water  in  the  hold  of 
the  said  ship,  and  did  she  or  did  she  not  appear  to  be  in  a  unking  condition  1 
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Was  she  iowa  by  the  bead,  and  if  so,  how  low  1  Did  yoa  go  below  1  if 
you  did,  how  long  did  you  remain  there  1  Was  there  any  dekly  or  offBoeiva 
Rnell  below,  and  could  or  could  not  any  person  remain  below  for  any  and 
vcbal  length  of  time  t  Could  orcould  not  aoy  person  have  remained  in  tha 
cabia  over  two  or  three  miautea  at  a  time,  and  if  not.  why?  Were  or  were 
not  any,  and  if  any,  how  many  of  your  men  taken  nek  while  on  board  the 
wreck,  and  what,  according  to  your  best  judgment,  opinion,  and  belief,  waa 
the  cause  of  euch  fiickoeBs,  and  was  it  or  not  caused  by  the  smell  in  and 
fri)ro  the  cabin  and  hold  of  the  wreck  or  bow  otherwise  1  Was  or  was  not 
the  said  ship  a  complete  wreck,  and  did  you  or  did  you  not  abandon  her  in 
the  belief  that  slie  was  einking,  and  did  you  or  not  conceive  it  poBsible  to 
get  the  said  wreck  into  any  port  1  declare  fully. 

Fourth  Interrogalary. — Did  or  did  not  the  brig  Merced,  of  New  York, 
fall  in  with  the  mid  wreck  at  or  about  the  time  you  did,  and  did  or  did  not 
aoy,  and  if  any,  how  many  of  the  Merced's  crew  board  the  Waterhx)  while 
you  were  on  board  of  her  7  Did  you  or  not  declare  to  them  your  intention 
of  abandoning  tlie  ship,  and  did  you  or  not  express  your  belief  that  she 
would  sink  before  morning,  or  what  did  you  say  in  relaiion  thereto  1  How 
long  after  leaving  the  wreck  did  you  remain  in  sight  of  her,  and  waa  or  wa» 
not  the  wreck  in  sight  on  the  morning  after  you  fell  in  with  her  ? 

Fi/ih  Inlerrogalory. — Do  you  know  of  any  other  matter  or  thing  material 
or  necessary,  or  that  may  tend  to  the  benefit  and  advantage  of  the  libe- 
lants ip  this  cause?  if  yea,  stale  the  same  as  fully  and  particularly  as  if  you 
were  thereunto  specially  interrogated, 

Isaac  A.  JoaNsos,  Proctor  for  Libellants. 
David  B.  Oqden,  Advocate  for  Libellaola. 

No.  37.— CrOBB  IHTERROOiTORIES. 

Di*trie(  Cmtrl  of  ike  CmUd  Statet  in  and  for  Iht  Southern  Diilriel  of  Ntw 
York. 

Cross  Interrogatories  to  be  administered  to  Driscoll,  of  Baltimore,  m  die 
State  of  Maryland,  a  witness  to  be  pmduced,  sworn  and  examined  in  a 
certain  cause  of  Admiralty  and  Maritime  Junadiction,  now  pending  in  the 
District  Court  of  the  United  States  in  and  for  the  Southern  District  of  New 
York,  wherein  James  A.  Hamilton,  District  Attorney  of  the  United  Statea 
on  behalf  of  the  United  States,  and  others,  are  claimants,  and  Peter  Har- 
mony and  Ellphalet  Kingsbury  are  libellanta,  against  the  ship  Waterloo 
and  her  eargo,  on  the  part  and  behalf  of  the  United  States,  before  the 
Commissione  in  the  writ  hereunto  annexed  named. 

First. — If  in  answer  to  the  third  direct  interrogatory,  you  answer,  that 
you  did,  in  August  last,  fall  in  at  sea  with  the  wreck  of  the  brig  Waterloo, 
ef  London,  state  particularly,  clearly,  and  explicitly,  the  latitude  and  longi- 
tude in  which  the  said  ship  Waterloo  wa«,  when  you  fell  in  widi  her,  and 
alio  what  port  was  the  next  direct  port  from  the  place  at  which  the  nid 
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mwik  WB4,  and  particalarly  the  state  and  directioD  or  the  wiod  at  the  time 
jon  leA  the  aaid  wreck,  tud  whether  it  would  not  have  been  easier  and  ]em 
kaxardouB  ^  have  takea  the  said  wreck  into  one  of  the  porta  of  some  one 
of  the  West  India  iBlandB,  or  mme  other  port  not  in  the  United  States,  than 
to  have  brought  her  into  tiie  port  of  New  York, 

IauI  latTTBgatary.—lt  you  know  any  other  matter  or  thing  material  or 
neeeMary  to  the  claimants,  the  United  Stalea,  state  the  nine  as  fuUy  as  if 
you  had  been  particularly  interrogaled. 

Jameb  a.  Hamilton, 
District  Attorney  of  the  U.  S.  for  the  Southern 
District  of  New  York. 
Philip  Hamilton,  of  Counsel, 


No.  38. — The  DEPoaiTiON. 

DeposilioD  of  witnesses  produced,  sworn,  and  examined  on  the  thirteenth 
day  of  November,  in  the  year  of  our  Lord  eighteen  hundred  and  twenty- 
nine,  by  virtue  of  a  commiBsioa  issued  out  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  to  us,  the  undersign- 
ed Commissioners  directed,  for  the  ezaniinatkia  of  Cornelius  N.  Driscoll,  a 
witness  in  a  certain  cause  there  depending  and  at  issue  wherein  Peter  Har- 
mony and  Eliphalet  Kingsbury,  are  libeilaate,  against  the  ship  Waterloo, 
her  tackle,  dtc.,  and  her  cargo,  on  the  part  and  behalf  of  libellaniis,  ta 
follows : 

Cornelius  F.  Driscol,  of  the  city  of  Baltimore,  being  prodnced,  sworn 
and  examined,  on  behalf  of  the  libellants,  doth  depose  as  fbllowa: 

Firit. — To  the  first  Interrogatory,  be  eaith,  that  his  name  is  Cornelius 
F.  Driscoll,  aged  twenty-eight  years,  his  place  of  residence  is  the  city  of 
Baltimore,  and  a  mariner  by  profession. 

Second. — To  the  second  Interrogatory,  he  saith,  that  he  was  master  of 
the  brig  Orion,  on  a  voyage  from  Porto  Cabello  to  Baltimore,  in  the  month 
of  August  last.  He  sailed  from  Porto  Cabello  on  the  sixth  of  said  month 
of  August,  and  arrived  at  Baltimore  about  the  twen^-eigbt  or  twenty-ninth 
of  said  month. 

Third. — To  the  third  Interrogatory  he  saith,  that  during  the  said  voyage, 
and  on  the  twenty-sixth  of  August  aforesaid,  he  fell  in  with  the  wreck  of 
the  ship  Waterloo,  of  London,  the  said  ship  was  in  the  latitude  of  thirty-four 
degrees  four  minutes,  and  the  longitude  of  seventy-five  degrees  and  some 
minutes,  when  he  so  fell  in  with  her.  He  bearded  the  said  ahip.  She  was 
entirely  deserted  and  abandoned  by  her  crew  ;  there  were  none  of  her  crew 
on  board  of  her.  Her  main  and  mizen  masts  were  carried  away  by  the 
board.  The  said  masts  appeared  tn  be  carried  away  by  violence  and  stress 
of  weather.  Her  bulwarks  were  gone  entirely  on  her  main  decks  and  some 
of  the  ctiain  bolts  were  diawa  out  in  consequence  of  the  carrying  away  of 
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die  mast*.  She  did  appear  to  be  b  a  nnkiog  condition,  there  waa  mtMili 
labfe  water  ia  bar  bold,  bat  bonr  mneh,  depoooLt  cannot  mj.  Her  fate 
dianneb  were  ia  the  water  with  a  heavy  LiM-port,  whereby  the  wato  wan 
IreqaentJy  rolled  on  the  deck.  Deponeot  went  below  mx  or  seven  time^ 
and  remained  under  the  companiiM)  way  where  he  eoald  get  htA  ait, 
about  ten  miantea  at  a  thiie.  There  waa  a  very  Hckly  and  ofienare  nneU 
below — K>  niDch  k>,  thai  two  of  hia  men  became  nckly,  being  expoaed  to  it, 
and  it  would  have  been  inipo»ible  for  any  penoa  to  have  eontinoed  below 
fire  niniilea  with  aaiety,  oolea,  like  depooent,  be  waa  in  a  condilioa  where 
he  eoald  reeeive  a  freah  mpply  of  air.  The  aaid  ahip  was  a  compktB  ' 
wreck,  and  depooeat  abandoned  her  in  the  belief  that  she  waa  Huldng,  and 
he  conceived  it  impoaBble  to  get  the  ^id  ahip  into  any  port. 

Fourth. — To  the  ronrtb  inlerrogatory  he  nith,  that  the  brig  Heroed,  oT 
New  York,  did  iall  in  with  the  aaid  wivck.  Poor  of  the  mid  brig  Merced'a 
crew  boarded  the  aaid  wreck  aboot  an  honr  after  deponent,  and  while  be 
waa  on  board  the  eaid  wreck.  Deponent  obaerved  to  Captain  Kingaborj 
that  be  thought  the  wreck  would  go  down,  but  he  wonid  lay  alongside  of  her 
till  morning.  About  midoight  a  aqnaS  came  up,  and  depooent  (lore  up,  and 
in  the  raomiag  be  had  lost  oghi  of  the  wreck  and  Uie  Merced. 

Fi/lh. — To  the  fifth  Interrogatory  he  aoBwera,  that  he  does  not  recollect 
any  other  matter  or  thing  material  or  oeceanry,  or  that  may  tend  to  the  be- 
nefit and  advantage  of  the  libellante  in  thia  canae,  except  that,  in  hii  judg- 
ment, the  aaid  wreck,  when  left  by  deponent,  was  in  a  moat  blocking  and 
desperate  conditnn. 

Crotr  tnlerrogatoriei. 

First. — To  the  firat  Croee  Interrogatory  he  aaitb,  that  be  has  particolariy 
detailed  the  latitude  and  toDgitude  in  which  the  aaid  ahip  Watcrioo  was 
when  he  fell  in  with  her,  in  the  answer  to  the  Third  Inierrogatoiy  on  the 
part  of  lihellanta,  to  which  he  refers  as  part  of  this  answer.  Norfolk,  in  the 
Slate  of  Virginia,  was  the  next  direct  port  from  the  place  at  which  the  aaid 
ahip  waa.  The  wind  was  from  the  south-west  when  he  lelt  the  wreck,  and 
was  stiff'  and  aqnally  ;  and  deponent  believes  that  it  would  not  have  been 
easier  acid  leaa  baziurdous  to  have  taken  the  said  wreck  into  one  of  the  porta 
of  some  one  of  the  West  India  Islands  or  aome  other  port  not  within  the 
United  States,  than  to  have  brought  her  into  the  port  of  New  York. 

Latl. — To  the  last  Cross  Interrogatory,  he  answers,  that  he  knows  do- 
tbiug  else  material  or  necessary  to  the  claimants  the  United  States. 

C.  F.  Dbiscoll. 

Sworn  and  subscribed  before 


JoH^  Glenn, 


CommisBionerB. 


No.  39.— Eh  DOB  SEME  NT  «hd  di  recti  on —Some  «  No.  31,  dale,  pagt  4S0. 
No.  40. — Oroek  to  open  tbe  coHMieaiON— Soak  mJ^o.  32,  ante, p.  450. 
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No.  41.— Ndticg  of  hearino  to  tbe  parties. 

Ditlriel  Court  oflh»  United  SlaUtfor  the  Scuihern  DUtricl  of  New  York. 

Peter  Harmohy  and  ELiPiiAi,ET 
KiNoeBDRT, 


The  Ship  Watebloo,  her  tackle,  Ac. 

Gehtle MEN— This  causa  will  be  brought  on  for  hearini;  at  the  next  temi 
of  this  Court,  to  be  held  at  the  City  Hall,  in  the  city  of  New  York,  on  the 
fint  Tuesday  of  December  next. 

Dated  New  York,  Nor.  26th,  1829.  Youre,  &c 

laAAc  A.  JoHitSoir, 
To  Proctor  for  Libellaatf. 

RoBimoN  &  BrTTB,  Esqra. 
H.  &  E.  WiLEEB,  Eaqra. 
jAua  A.  Hamilton,  Esq.  Proctor  Ibr  Claimanta. 

The  notices  from  (he  Proctora  of  claimanta  to  the  Proctors  of  the  Lbellant 
are  in  the  same  form  mulatis  mulandiM. 

No.  42. — Notice  of  hcabiho  to  the  clerk. 
Title  of  the  caose  as  before. 

Liiel  in  rem  for  Salvage. 
Issue  joined  October  5, 1829. 

Isaac  A.  JoBnaON,  Proctor  for  Libellante. 
U.  &.  B.  WiLZK,  for  ClainiEmt  Buchanan. 
KoBmsoa  &  Betts,  for  Claimanta  Barclay. 
Janes  A.  Hamilton,  for  the  United  States. 

Sib— This  cause  will  be  brought  in  for  heariog  at  the  December  Term  of 
this  Court. 
November  28, 1829,  Yours, 

Isaac  A.  JoBNSon, 
To  Proctor  for  Libellants, 

Fred.  J.  Betts,  Clerit. 

No.  43. — Notice  to  the  clebb  to  bbiko  the  rAPiss  into  coort. 
(Title  af  t^e  eatut  ae  hefare.) 

Sir, — On  the  hearing  of  this  cause  the  papers  on  file  therein  will  bo  re- 
quired in  court,  and  you  will  please  to  have  them  there  accordingly. 
Yours,  &c., 
Isaac  A.  Johnson,,  Proctor  for  Libellants. 
To  Fred.  J.  Betts,  Esq.,  Clerk. 
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No.  44.— Order  f-or  Hbasiho. 

On  motion  ofMr.  Johoaon,  Proctor  for  the  LibcUant,  il  is  ordered  that  ihii 
eaiue  be  now  brought  od  for  heariog. 

No.  45.— Hearino. 

The  libels  and  clairas  being  read  by  the  respective  parties, 
Mr.  David  B.  Ogden,  the  Advocate  Tor  the  Libellants,  offered  tlie  depoai- 
tions  of  William  N.  Wianett,  mate,  Caleb  L.  Upshur,  2nd  mate,  Jaroea 
JemisoD,  William  Jackson  and  James  Porter,  seamen,  on  board  of  the  Water- 
loo, taken  de  bene  eut,  and  the  testimony  of  Cornelius  F.  DriscoU,  taken  on 


And  called  as  a  witnew  for  the  Libellants,  John  Jone*. 

The  testimony  being  closed, 

Mr.  Betts  argued  for  the  claimants,  Barclay, 

Mr.  Wilkes  argued  for  the  clafinant,  Buchanan, 

Mr.  Cutting  argued  for  the  captain  and  crewi 

Mr.  Hamilton,  District  Attorney,  argued  for  the  United  Stales^ 

Mr.  Ogden  argued  for  the  Libellant,  Harmony. 

The  court  takes  time  to  consider  its  decree. 

fjo.  46. — Decree  on  the  merits,  with  a  reference  to  the  clue. 
Peter  Harmony  and  Eliphalet 

ElHOHBDRV 

The  ship  Waterloo,  her  tackle, 
Slc.,  and  her  cargo.  | 

The  court  having  taken  time  to  advise  a«  to  its  decree  in  this  cause,  and 
as  to  the  araaunt,proportion  and  distribution  of  salvage;  and  counsel  having 
been  heard  on  the  part  of  the  libellants,  and  of  the  several  claimants  in  the 
cause,  and  mature  dehTwralion  being  had,  it  is  now  ordered,  adjudged  and 
decreed,  by  the  court,  that  out  of  the  gross  proceeds  of  sales  under  the  writ 
of  vendihoni  exponas  issued  in  this  cause,  the  clerk  of  this  court,  pay  the 
taxed  bilk  of  costs  of  the  officers  of  court,  including  the  charges  and  disburse- 
ments allowed  for  preserving  and  unlading  the  above  ship  and  cargo,  together 
with  duties  on  the  cargo  and  the  tonnage  duties  on  the  ship;  and  it  is 
further  ordered,  adjudged,  and  decreed  as  aforesaid,  that  two  equal  third 
parte  of  the  nett  amount  of  sales  as  aforesaid,  remaining  after  deducting  such 
payments  as  aforeaaid,  be  paid  by  said  clerk  to  the  salvors  in  this  cause ;  and 
that  the  «me  be  distributed  in  the  manner  following,  that  is  to  say,  two 
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equal  third  parU  thereor  to  be  paid  to  the  libellant,  Peter  Hannony ;  and  tha 
remaining  one  equal  third  part  thereor,  to  be  divided  ioto  twelve  equal  parM 
aod  oDe  of  such  twelve  equal  parta  to  be  paid  to  each  of  the  perwoB  em- 
ployed iu  aaviog  said  ship  and  cargo,  as  rollows,  to  wit :  to  Eliphalet  Eiaga- 
bury,  maater  ol'  the  brig  Merced,  one  part;  to  William  N.  Winnett,  first 
mate  of  said  brig,  one  partj  to  Caleb  L,  Upshur,  second  mate  of  said  brig, 
OMpart;  to  JameBJamisoD,  William  Jackson,  William  Dyer,  James  Porter, 
Joho  Stiven,  William  Grant,  Joseph  Dominguez  and  NicholaE  Yaniao,  sea- 
men OD  board  said  brig,  and  Felix  Martinez,  a  passenger  on  board  the  same, 
each  one  part ; — 

And  it  ia  Ibrther  ordered,  adjudged  and  decreed,  as  aforesaid,  that  out  of 
the  remaining  one  third  part  of  the  nett  proceeds  as  aforesaid,  the  said  cleric 
pay  to  the  Proctors  of  the  Libellants,  of  the  British  Consul,  and  of  the  Claim- 
ants, Henry  and  George  Barclay,  their  taxed  costs  in  this  cause;  and  to  th« 
■everal  claimants  in  the  cause  of  the  United  States  of  America  against  the 
said  ship  Waterloo,  her  tackle,  &c.,  the  taxed  costs  incident  to  their  claima 
in  the  same. 

A  nd  it  is  further  ordered,  that  the  clerk  of  this  court  ascertain  and  report 
in  this  case  the  amount  due  to  each  libellant,  pursuant  to  the  terms  of  thia 
decree  ;  and  that  the  final  decree  be  so  drawn,  as  to  express  the  specific  sum 
payable  lo  the  libellants  respectively. 

And  it  is  further  ordered,  that  the  balance  of  the  said  one  third  part  of  the 
nett  proceedsasaforesaid,  remaining  af^rdeducting  the  amount  of  the  taxed 
bills  of  costs  last  aforesaid,  be  retained  in  the  office  of  discount  and  deposit  of 
the  Bank  of  the  United  States  in  the  city  of  New  York,  to  the  credit  of  thia 
court,  until  the  further  order  of  the  court  respecting  the  same. 

Ko.  47. — Ct.EBK'0  REPORT. 

DISTRICT  COURT  OP  THE  UNITED  STATES. 
Soulhem  Dutricl  of  New  York. 


Peter  HASMoitT  and  Elipbalet 
EiiiaeBiiRr. 


The  ahip  Watehloo,  her  tackle, 
^c,  and  her  cargo. 


Ia  pursuance  of  the  decree  of  this  court  entered  in  the  above  cause  on  the 
nmeteenth  day  of  February,  instant,  by  which  it  was,  amongst  other  things, 
referred  to  me  to  ascertain  and  report  the  amount  due  each  libellant,  pur- 
■uant  to  the  term*  of  the  said  decree,  I,  Frederick  J.  Betts,  Clerk  of  thia 
Court,  do  report,  that  I  have  proceeded  to  make  a  compulation  of  the 
amount  due  as  aforesaid,  pursuant  to  the  terms  of  the  said  decree,  and  of 
the  aboyemeutioned  order,  and  that  the  following  is  a  detailed  statement  of 
S3 
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Kuh  emiputatioD,  and  of  the 
to  wit, 

GroM  amount  of  Bales, 

Dtduet. 

Marabal's  taxed  coats,  includiDg  duties,  di 


awarded  Ui  each  of  the  nid  h^enanti^ 
.      $39,262  90 


buraementa,  &c, 

$24,295  78 

Cletk'B  taxed  costa, 

360  37 

84,656  15 

Nett 

$14,606  75 

Two-thirdi  of  nett  proceeds  beiDg  the  amouot  awarded 

Ubellaats, 

$9,737  831 

Peter  HanDony  two-thirds  of  lasl 

above  am'L 

$6,491  881 

Eliphalet  Kingsbury 

l-12lh  of  l-3d  of 

do. 

270  49i 

William  N.  Winnett 

do. 

do. 

270  49i 

Caleb  L.  Upshur 

do-. 

do. 

270  491 

James  Jamison 

do. 

do. 

870  49i 

William  Jacluon 

do. 

do. 

270  49i 

William  Dyer 

do. 

do. 

270  491 

James  Porter 

do. 

do. 

870  49i 

John  Stivers 

do. 

do. 

270  49* 

William  Grant 

do. 

do. 

270  491 

Joaepb  Dominguez 

do. 

do. 

270  491 

Nicholas  Yanino 

do. 

do. 

270  491 

Felix  Martinez 

do. 

do. 

270  491 

9.737  831 
$4,868  911 

All  which  is  reapectTully  submitted, 
Nfew  York,  March  20th,  1830. 

Frbh.  J.  Bettb,  Clerk. 

No.  48. — Final  decreb. 

On  reading  and  BKog  the  Clerk's  Report  b  this  cause,  Ordered,  an  motion 
of  Mr.  J.  A.  Johnson,  that  the  said  report  be,  and  the  same  is  hereby  coe- 
Srmed,  in  all  ihioga :  and  it  is  further  ordered,  adjudged  and  decreed,  that 
the  libellanls  recover  salvage  as  follows : 


raier  tiarmoDy, 
Eliphalet  Kingabury, 

.       »B,4ai  881 

270  49} 

William  N.  Winnett,    . 

270  491 

Caleb  L.  Updiur, 

270  491 

Jamee  JamiMo, 

:          270  491 

Williain  Jackson    . 

270  491 

William  Dyer. 

270  491 

Jamei  Porter, 

270  491 

John  Siivere, 

270  491 

Id  b,  Google 


PRACTICAL  FORMS.  4A 

■ 
WflHam  Onutt,     .  .  270  49j 

Joseph  Domiopiez,      .  .  ,  370  49^ 

Nicholas  Yanino,  .  .  270  4fil 

Felix  Martinez,  ,  ,         370  49} 

Spteud  MolW^—MoUon  to  allmck  th»  Martkal, 

No.  49. NOTIU   TO   MARSHAL    TO    RETnBK    THE    TBHMTIONI  BXPON*«. 

DiHriet  Court  afthi  UnittJ  Slaitt  for  tit  Southern  Dittriel  ^  StwTork. 


The  Ship  Watiblod,  her  tackle,  Ac. 
and  Cftrgo.  


Sir— You  will  pleoae  to  take  ootiee,  ifcat  yoo  are  hereby  reqaired  to  r*- 
tuni  the  vtiUiliom  aep^na*  heretofore  ddirered  to  jou  in  the  abora  entitled 
caoae. 
New  York,  3d  Febniary,  1830. 

Ywir., 
To  Isaac  A.  Johnson,  Pnctor  kx  Liballutt. 

Tbomao  Morsis,  Esq.,  Marahal,  &c. 

No.  50.— Affidavit  or  sEaTicfi  or  thb  kotiob. 
Duiriel  Court  o/tha  U.  S.for  the  Sovihem  Dittrict  of  If.  T, 


PRTIR   HaBMOHT,  Aa 

The  Ship  WATSRtoo,  Ac. 


Southtm  Dutriet  of  Nea  york,  «.  .- 

John  J.  Young,  of  the  city  of  New  York,  itodeDt  at  bw,  being  doly 
■worn,  depoMs  and  «aya  that  on  tha  third  day  of  February,  iortant,  ha 
■erred  a  notice,  ol  which  the  above  is  a  copy,  on  Thomas  MorriM,  Esq., 
manbal  for  the  jouthem  district  of  New  York,  by  delireriog  the  nine  to 
him  persooally— and  further  snye  not. 

JoBR  3.  Yotma, 
Sworn  thi«  ISih  day  of  Febmaiy,  1830, 

before  ate, 

Frbd.  J.  BiTra,  Cleric 
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DUtriet  Cmrf  •f  th*  V.  S.—Simtktnt  Diatrict  of  N.  Y. 
Pbtbk  Habmohy  and  Elifbalet 

KlNOSBOBT, 

The  Ship  Watehloo,  &.c.  and  C*bqo. 

SODTBEKN  DlBTKIC^  Or  NeW  ToRE,  M.  : 

Uaac  A.  Johnraa,  proctor  for  the  above  libeOanto,  beln{  Bworn,  aaith 
that  on  the  eighth  day  oT  October  laat,  a  motion  was  made  and  an  order 
thereupon  granted  ia  this  caune,  that  the  ship  Waterloo,  above  mentwned, 
ber  tackle,  apparel,  &x.,  and  her  cargo,  be  sold,  and  the  proceed!  brought 
into  conrt,  and  on  the  aame  day  a  venditioni  exponat  was  issued  in  said 
cause,  and  delivered  to  the  Marshal  of  the  Soothero  District  of  New  York, 
returnable  or  the  I9th  day  of  October  last ;  that  the  said  property  waa 
sold  under  the  nid  writ  of  venditioni  exponat,  on  certain  days  between  the 
ISth  and  31st  days  of  OcUiber  last,  as  this  defeadanl  has  been  informed  and 
believes,  but  that  said  process  has  not  been  returned  into  this  court  to  tbe 
knowledge  or  belief  of  this  deponent. 

bAAc  A,  Job  KB  OH. 
8«fom  this  15th  day  of  February,  1830. 
before  me, 

Fbep.  J.  Betts,  Clerk. 

B  WBT  ATTAcaxBm 


The  Ship  WiTERLOO  and  Cai 


On  reading  a  notice  to  the  Marshal  of  the  Southern  District  of  New 
York,  to  return  the  vendilioni  e^rpona^,  issued  in  this  cause,  and  also  mi 
reading  an  affidavit  of  the  service  of  said  notice,  and  an  affiiiarit  of  the 
Proctor  of  the  libellants,  showing  that  a  writ  of  vtndilioni  exponm  hsa  beeo 
issued  and  delivered  to  snid  Marshal,  returnable  on  the  nineleenAi  day  of 
October  last  past,  and  that  said  writ  was  not  returned,  which  papera  were 
filed  on  the  fifteenth  instant ;  and  on  motion  of  Isaac  A.  Johnson,  Esqqire, 
for  libellants,  ordered,  that  said  Marshal  show  cause  belbre  this  court,  at  tha 
City  Hal!,  in  the  city  of  New  York,  od  the  li2d  day  of  February,  instant, 
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why  aa  attachment  should  not  iwue  agniut  him  for  not  returning  said 


I  admit  due  service  of  the  above  order  on  me,  this  17th  February,  1830. 
Thouab  Moaaia. 

No.  54. — Order  that  attacbmemt  issue  aqaihst  the  uarbhal  roR 


On  reading  and  filiag  a  certified  copy  of  an  order  that  the  Marshal  show 
cause  why  an  attachment  should  not  issue  against  him,  and  his  adroisston  of 
the  serrice  of  the  same,  on  motioo  of  David  B.  Ogden,  ordered,  that  an  at- 
tachment issue  against  Thomas  Morris,  Esq.,  Marshal  of  the  District  for  not 
returning  the  vetuktioni  exponat  in  this  cause. 

No.  55. — Order  to  pay  over  the  surplus  ahd  bemnahts. 
DITRICT  COURT  OF  THE  UNITED  STATES  OF  AMERICA. 

FOR   THE    southern    DISTRICT   OF    NEW  VORK. 

In  the  matter  of  the  petition  of  the  several ' 
owners  of  the  ship  Waterloo,  and  owners  aod 
consignees  of  her  cargo,  (former  claimants  in 
this  Court  in  respect  thereto,}  for  the  remaio- 
der  of  the  proceeds  of  the  said  ship  and  cargo 
now  remaining  in  Court ; 

Mr.  Wm  Betta,  Proctor  and  Advocate  for  the  promovents,  now  presents 
in  Court,  a  power  of  attorney  duly  executed  by  the  said  parties,  conaiimting 
George  Barclay  and  Henry  Barclay,  of  the  city  of  New  York,  merchants, 
their  attorneys  in  fact,  with  full  powers  to  act  jointly  or  severally  in  this  be- 
half, praying,  that  the  moneys  aforesaid  may  be  paid  over  to  the  said  Qeorgo 
and  Henry  Barclay,  for  the  benefit  of  the  parties  concerned.  And  this 
Court  being  satisfied  of  the  full  right  and  authority  of  the  promovents  in 
this  matter,  the  said  power  of  attorney,  and  accompanying  evidences  and 
authentications  being  filed  in  Court,  It  is  ordered  and  decreed  by  this  Court, 
that  the  Clerk  pay  over  to  the  said  George  and  Henry  Barclay,  or  to  either 
of  them,  or  their  Proctor  in  this  behalf,  the  proceeds  of  the  said  ship  Water- 
loo and  her  cargo,  now  remaining  undisposed  of  in  Court,  first  deducting 
therefrom  the  legal  fees  and  charges  of  the  officers  of  Court,  chargeable 
thereon,  and  to  be  certified  by  the  Court. 
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Proendingt  on  Liitl  of  Information. 

No     55. A    LIBEL     OP    INFORMATIOH     AGAINST     A   WBECE  ■ 

BALVOHS,    FOB  (A    FOHPEITDRE,    FOB    A    VIOLATION     OF    THE    HATIOATION 
ACTS— BEING  BBOUOaT  INTO  A   PROHIBITBD  PORT. 

DISTRICT  COURT  OP  THE  UNITED  STATES, 


In  Admiralty. 

To  Ihe  Honorable  Samuel  R.  Belts,  Jud^  of  the  District  Court  of  the 
United  Statea  for  the  Southern  District  of  New  York  : 

The  libd  of  inrormatlon  ofJamea  A.  Hamilton,  attorney  of  the  said  Uitited 
States,  for  the  Southern  Dietrkt  of  Nen  Yorb,  who  proaecutea  on  behalf  of 
the  said  United  Stales,  and  bemg  present  here  in  court  in  his  proper  pteraoo, 
in  the  name  and  on  the  behalf  of  (he  said  United  Stales,  against  the  ship 
Waterloo,  her  lackle,  apparel,  and  furniture,  and  against  all  persona  inter- 
vening for  their  interest  therein,  in  a  cause  of  forleiture,  alleges  and  informs 
as  follows: 

Firtl.  That  Mordecai  M.  Noah,  Surveyor  of  the  Cuttoms  for  the  district 
of  the  city  of  New  York,  heretofore,  to  wit,  on  the  tweldh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  tweoty-nine,  at  the 
city  of  New  York,  and  within  the  Southern  District  of  New  York,  on  waters 
that  are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen, 
seized  as  forfeited  to  the  use  of  the  said  United  States^  the  ship,  or  venel 
commonly  called  a  ship,  the  Waterloo,  her  tackle,  apparel,  and  furniture, 
being  the  property  of  some  person  or  persons  to  the  said  attorney  unknown, 

Second.  That  the  said  ship  Waterloo  is  a  ship  or  vessel  owned  wholly  or 
in  part  by  a  subject  or  subjects  of  His  Britannic  Majesty,  and  which  said 
Mp  or  vessel,  aher  the  thirtieth  day  of  September,  in  ihe  year  one  thousand 
eight  hundred  and  eight,  and  also  atler  the  thirtieth  day  of  September,  in 
the  year  one  thousand  eight  hundred  and  twenty,  did  come  and  arrive  from 
a  port  or  place  in  a  colony  or  territory  of  His  Britannic  Majesty,  to  wit,  from 
Anatto  Bay  in  the  island  of  Jamaica,  in  the  West  Indies,  which  said  port  is, 
and  was  at  the  time  the  said  ship  sailed  from  thence,  and  also  at  the  time  of 
the  arrival  of  the  said  ship  at  the  port  of  New  York,  as  is  hereinaAer  men- 
tioned, by  the  ordinary  laws  of  navigation  and  trade,  closed  against  vessels 
owned  by  citizens  of  the  United  States — and  that  the  porta  of  the  United 
Slates  were,  at  the  time  of  Ihe  arrival  of  the  said  ship  at  the  port  of  New 
York,  and  still  are,  closed  against  the  said  ship  or  vessel  called  the  Water- 
loo, which  said  ship  or  vessel  being  so  excluded  from  the  ports  of  the  United 
Slates,  did  enter  the  same,  to  wit,  the  port  of  New  York,  in  the  Southern 
District  of  New  York  aforesaid,  in  violation  of  the  acts  of  the  Congress  of 
the  United  States,  in  such  cases  made  and  provided.  And  that  by  force  and 
virtue  of  the  said  acts  of  Congress,  in  such  case  made  and  provided,  tba 
said  ship  or  vessel,  her  tackle,  apparel  and  furniture,  became  and  are  for- 
feited to  the  use  of  the  nid  United  Slates,— and  that  the  same  ore  now  ia 
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euatody  of  the  marabal  of  thk  court  in  the  «iiit  of  certain  penona  dainuog 
■alvoge. 

And  the  aaid  attorney  aaith  that  by  reason  of  all  and  nngular  the  premiMB 
aforesaid,  and  by  force  of  the  statute  in  snch  caae  made  and  provided,  the 
aforeraenliooed  and  dcacribed  ship  or  vessel,  her  tackle,  apparel,  and  rurnH 
tore,  became  and  are  forfeited  to  the  use  of  the  said  United  States. 

LoMtly.  That  all  and  singular,  the  premises  aforesnid,  are,  and  were,  true, 
and  tvithih  the  admiralty  and  maritime  jurisdiction  of  the  United  Stales  and 
of  this  Hoaorable  Court,  whereupon  the  said  attorney  prvya  the  usual  pro- 
cess and  monition  of  this  Honorable  Court  in  this  behalf  to  be  made,  and 
that  all  persons  interested  in  the  before  mentioned  and  described  ship  or  ye»- 
we\,  may  be  cited  in  general  and  special  to  answer  the  premises,  and  all  due 
proceedings  being  hod,  that  Ibe  said  ship  or  vessel,  her  tackle,  &c,  may,  for  the 
causes  aforesaid,  and  otbeis  appearing,  be  condemned  by  the  'definitive  sen- 
tence and  decree  of  this  Honorable  Court,  as  forfeited  to  the  use  of  the  said 
United  States,  according  to  the  form  of  the  statute  of  the  said  United  Slates 
in  such  cases  made  and  provided. 

JiMEB  A.  HiHiLTon,  Attorney  U,  S. 

for  the  Southern  District  of  New  York. 

No.  56. — Notice  fob  pdblication  containing  the  8iib8tance  or  thb 

UNITED  STATES  OF  AMERICA, 

Soulhem  IHtlriel  of  New  York,  »».-^ 

Whereas  a  libel  of  ipformaiion  has  been  filed  in  the  District  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New  York,  on  the 
fiHeenth  day  of  October,  in  the  year  of  onr  Lord  one  thousand  eight  hundred 
and  twenty-nine,  hy  James  A.  Hamilton,  Elsq.,  Attorney  of  the  United 
States,  in  behalf  of  the  United  States,  against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  alleging,  in  substance,  that  Mordecai  M.  Noah,  Sur- 
veyor of  the  Customs,  for  the  district  of  the  city  of  New  York,  on  the  12th 
day  of  October,  1S39,  on  waters  navigable  irom  the  sea  by  vessels  cf  ten  or 
more  tons  burthen,  seized  said  vessel  and  cargo  as  forfeited  to  the  use  of  the 
United  States ;  that  said  vessel  is  owned  wholly  or  in  pan  by  a  subject  or 
subjects  of  the  King  of  Great  Britain,  and  ai\er  the  30th  day  of  September, 
1820,  did  come  and  arrive  from  Annatto  Bay  in  the  island  of  Jamaica,  ia  the 
West  Indies,  a  port,  by  the  ordinary  laws  of  navigation  and  trade,  closed 
against  vessels  owned  by  citizeDs  of  the  United  States,  and  that  the  ports  of 
the  United  States  were,  and  are,  closed  against  said  ship  or  vessel ;  and  that 
said  vessel  did  enter  the  port  of  New  York,  in  violation  of  the  acts  of  the 
Congress  of  the  United  States  in  such  cases  made  and  provided ;  and  that 
said  vessel,  her  tackle,  apparel,  and  furniture  became  thereby  forfeited  to 
the  use  of  the  United  States.  And  praying  that  the  same  may  be  con- 
demned as  forfeited  as  aforesaid. 

Now,  therefore,  in  pursuance  of  the  monition  under  the  seal  of  the  said 


^d  by  Google 


464  APPENDIX. 

court  to  me  directed  and  delivered,  1  do  hereby  give  public  notice  to  all  per- 
eons  clniraiog  the  said  ahip,  her  tackle,  &c.,  or  in  any  manner  interested 
therein,  that  they  be  and  appear  before  the  mid  District  Court  to  be  held  at 
the  city  of  New  York,  in  and  for  the  said  Southern  District  of  New  York 
<Hi  the  firit  Tuesday  of  November  next,  at  eleven  o'clock  in  the  forenoon  of 
that  day,  (provided  [he  aame  shall  be  a  day  of  jurisdiction,  otherwise  on  th« 
next  day  of  jurisdictioa  thereafter.)  then  and  there  lo  interpose  their  claim^ 
and  to  make  their  allegations  in  that  behalf. 

Dated  this  16th  day  of  October,  1829. 

Thomas  Mobris,  U.  S.  Marshal,  &e. 

Ibaio  a.  JoBNaoN,  Proctor  for  Llbellaat. 


No-  57. — Order  p 

Od  Gliog  a  libel  of  information  on  behalf  of  the  United  Slates  by  James 
A.  Hamilton,  Esq  ,  U.  S.  District  Attorney,  it  is  ordered  that  a  monition  and 
attachment  issue  against  the  ship  Waterloo,  her  tackle,  apparel,  and  furni- 
ture, and  cargo. 

No.  58. — MoniTioN  and  attachment  in  rem  on  a  uerL  op  infobm- 
HATioH. — (jU,  ante.  No.  4,  page  429.) 

No.  59.— Claim  and  akswis  or  the  owner  or  a  satiho  tibsbl  to  a 

LIBIL    or   UirOBUATIOH   AGAINST    A   WRECK  rOB   A    rOKrilTURB. 

Ditlrict  Court  of  the  D.  S.foT  the  Saulhem  DUtrict  of  Nod  York. 
To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  tbft 
United  States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Peter  Harmony,  of  the  city  of  New  York,  in- 
tervening for  his  interest  lo  the  Hbel  of  ioformaiion  filed  by  James  A.  Ha- 
milton, Esquire,  Dixtrict  Attorney  of  the  United  States  of  America,  for  the 
SoutherD  District  of  New  York,  against  the  said  ship  Waterloo,  her  tackle, 
apparel  and  furniture,  alleges  as  follows  : 

Firet.  That  the  brig  Merced,  of  New  York,  owned  by  and  belonging  to  the 
said  claimant,  being  on  a  voyage  from  Havana,inthe  Island  of  Cuba,  la  Ca- 
diz, in  Spain,  the  master  of  the  said  brig  Merced,  on  the  twenty-seventh  day 
of  August  last  past,  discovered  a  ship  in  distress,  dismasted,  and  apparently 
deserted  ;  that  he  boarded  said  ship,  and  found  her  to  be  the  British  rtiip 
Waterloo,  of  London,  hjving  twelve  feet  waler  in  her  hold,  being  dismast- 
ed, and  abandoned  by  her  captain  and  crew,  and  having  on  board  a  cargo 
of  rum,  sugar,  coSee,  arrow  root,  and  lancewood  spars. 

Seeimd.  That  the  master  of  the  said  brig  Merced  look  the  said  ship  Wa- 
terloo in  low,  and  made  for  the  port  of  New  York,  where  be  arrived  with 
the  said  ship  on  the  twellUi  day  of  September,  last  past. 
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Third.  That  on  or  about  the  aKleenth  day  of  September  last  part,  he, 
the  said  claimant,  toother  with  Eliphalet  Kingsbury,  the  maeter  of  the  brig 
Mercedj  for  themselves  and  all  others  eDlillcd,exhibited  their  libel  in  this  Ho- 
Dorable  Court,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  furnilurs 
and  cargo,  thereia  stating  in  substance  the  matters  hereinbetbre  set  forth, 
and  praying  that  the  said  ship  and  cargo  might  be  attached  and  taken  by 
the  process  ol'  this  Honorable  Court,  and  a  reasonable  salvage  thereout  de- 
creed to  the  said  lihellants ;  and  thereupon  the  said  ship  Waterloo  and  her 
cargo  were  attached  and  taken  by  the  Marshal  of  the  United  States  for  the 
Southern  District  of  New  York,  under  and  by  virtue  of  the  process  and 
toooition  of  this  Court,  and  such  proceedings  were  aOerwarde  had.  that  the 
said  ship  Waterloo  was,  by  an  order  and  decree  of  this  Honorable  Court, 
made  on  or  about  the  eighth  day  of  October  last  past,  ordered  to  be  sold, 
and  the  proceeds  brought  into  and  deposited  in  Court;  and  the  same  have 
been  accordingly  sold  by  or  under  the  direction  of  tite  said  Marshal. 

Faurlh.  That  he  is  entitled,  as  owner  of  tl)e  said  brig  Merced,  to  a  rea- 
sooable  salvage  out  of  the  proceeds  of  the  said  ^ip  Waterloo,  and  there- 
fore he  claims  the  mme,  and  humbly  prays,  that  the  premises  being  consi- 
dered, this  Honorable  Court  may  adjudge  and  decree  such  reasonable 
mlvage  to  be  paid  to  this  claimant  out  of  the  proceeds  of  the  said  ship  Wa- 
terloo, as  to  the  Court  may  seem  proper. 

And  the  said  claimaat  denies  that  the  said  ship  Waterloo,  her  tackle,  ap- 
parel and  furniture,  or  the  proceeds  thereof,  so  far  as  regards  the  rights  of 
this  ckimaut  to  his  salvage  as  aforesaid,  are  forfeited  to  the  use  of  the  Uni- 
ted States,  in  moaner  and  form  as  in  the  said  libel  is  alleged ;  and  the  said 
claimant  humbly  prays,  that  his  reasonable  costs,  in  this  behalf  suslained, 
may  be  adjudged  to  him  &o. 


Sworn  Oct  3d,  1889, 

Fbed  J.  Bettb,  Clerk. 

No.  60. — Stipdlitioh  roa  costs — a 


z  A.  Johnson,  Proctor,  &c 


D.  B.  OoDEN,  Advocate. 


t,  or   1NP0RMATI05   rOB 


District  Court  of  tU  United  Slates  for  tke  Southern  District  of  Nea  York. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 

United  Slates  in  and  for  the  Southern  District  of  New  York : 

The  answer  and  claim  of  Eliphalet  Kingsbury,  of  the  city  of  New  York, 

diipmarter.  on  behalf  of  himself,  and  the  officers  and  crew  of  the  brig  Merced, 

.  ofNewYorkiintenreniDgfor  their  interest  in  the  ship  Waterloo,  her  lackle,&c. 

and  cargo,  to  the  libel  of  information  filed  by  James  A.  Hamilton,  Elsquirt^ 

69 
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District  Attorney  of  the  United  States  of  America  for  the  Sowthem  Dii- 
trict  of  New  York,  against  the  said  ahip  Waterloo,  her  tackle,  apparel  and 
lumiture,  allegee  as  follows  : 

Pir*t.  That  on  or  about  the  twenty-seventh  day  of  August  last  patt, 
this  claimaot  being  then  master  of  the  hrig  Merced,  of  New  York,  whereof 
Peter  Harmony,  of  the  said  city,  merchant,  then  was  and  still  is  owner,  to- 
gether with  William  Wionett,  the  first  mate  thereof,  Caleb  L.  Upahur,  the 
second  officer  thereoi;  and  William  Jackson,  James  Porter,  William  Dyer, 
John  Stivers,  James  Jamieon,  WiUiam  Grant,  Felix  Martinez,  Joseph  Do- 
iniDgaeE,and  Nicholas  Yanino,  the  crew  of  the  said  brig  Merced,  in  latitude 
thirty-fonr  degrees  north,  and  bngjtude  seventy-five  degrees,  fifleen  minntea 
west,  discovered  a  ship  in  distress,  with  the  main  mast  and  mizen  mast 
thereof  carried  away.  That  this  claimant,  together  with  part  of  the  crew 
of  the  said  brig  Merced,  boarded  the  said  ship,  and  Ibund  her  to  be  the  Bri- 
tish ship  Waterloo,  of  London,  having  twelve  feet  water  in  her  hold,  in  a 
sinking  condhion,  dismasted  as  aforesaid,  and  entirely  deserted,  and  led  a 
derelict  on  the  ocean.  That  from  a  cargo  book  which  was  found  on  board 
the  said  wreck,  the  cargo  on  board  of  her  appeared  to  conBist  of  mm,  sngar, 
arrow  root  and  lancewood  spars.  That  this  claimant,  and  the  officeta  and 
crew  of  the  said  brig  Merced,  took  the  said  ship  Waterloo  b  tow,  and  made 
for  the  port  of  New  York,  where  this  claimant,  after  great  difficulties,  dan- 
gers and  privatioos,  arrived  with  the  said  ship  Waterloo,  OQ  the  twelfth 
day  of  Sept.  last  past. 

Steond.  That  on.  or  about  the  sixteenth  day  of  September,  last  part,  the 
said  Peter  Harmony,  together  with  thia  claimant,  for  themselves  and  alt 
Others  entitled,  exhibited  Iheir  libel  in  this  Honorable  Court,  against  the 
■  lid  ship  Waterloo,  her  tackle,  apparel,  furniture,  and  cargo,  therein  stating 
in  substance  the  matters  hereinbelbre  set  Ibrth,  and  praying  that  the  sahl 
ship  and  cargo  might  be  attached  and  taken  by  the  process  of  this  HodoT' 
able  Court,  and  a  reasonable  salvage  thereout  decreed  totbe  sakl  libellants; 
and  thereupon  the  said  ship  Waterloo  and  her  cargo  were  attached  and 
taken  by  Ihe  Marshal  of  the  United  Slates  for  the  Southern  District  of  New 
York,  under  and  by  virtue  of  the  process  and  monition  of  this  Court,  and 
■uch  proceedings  were  afterwards  had,  that  the  said  ship  Waterloo  and  her 
cargo  were,  by  an  order  and  decree  of  tliis  Honorable  Court,  made  on  or 
about  the  eighth  day  of  October,  last  past,  ordered  to  be  soki,  and  the  sama 
were  accordingly  sold  by  or  under  the  direction  of  the  said  Mar^al,  and 
the  proceeds  thereof  ordered  to  be  brought  into  and  deposited  in  this  Honor- 
able CourL 

Third.  And  the  said  claimant  further  answering  says— That  he,  toge- 
ther with  the  officers  and  crew  of  the  said  brig  Merced,  are  entitled  to  a  rea- 
sonable salvage  out  of  the  proceeds  of  the  said  ship  Waterloo  ;  and  there- 
fore the  said  Eliphalet  Kingebury  claims  the  same.  And  Ihia  claimant  fur- 
ther saith,  that  the  said  officers  and  crew,  before  the  filing  of  the  libel 
of  the  said  the  United  States,  as  far  as  this  claimant  has  been  able  to 
ascertain,  left  the  city  of  New  York  on  foreign  voyages,  ar.d  have  left  with 
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dtia  daimant  their  letter  of  attomej,  authorizing  bjm  to  appear  for  them  ia 
all  courts  and  places  on  their  behalf  Id  relation  to  the  aud  diip  Waterloo  and 
her  ca^o,  in  order  lo  protect  their  intereaie  and  claims  therein.  And  tfaia 
claimant  further  answering,  denies  that  the  said  ship  Waterloo,  her  tadile, 
apjmrel  and  furniture,  or  the  proceeds  thereof,  so  far  as  regards  the  righta 
of  ^ie  claiiiiBnt,  and  the  officers  and  crew  of  the  said  brig  Merced,  to  their 
salvage  as  aforesaid,  are  forfeited  lo  the  use  of  the  United  States,  in  manner 
and  form  as  in  the  said  hbel  is  alleged.  And  this  claimant  humbly  prays, 
that  tiie  premisea  being  considered,  this  HoDorahle  Court  may  adjudge  and 
decree  such  reasonable  salvage  to  be  paid  to  this  clairaant  and  the  officers 
and  crew  of  the  said  brig  Merced,  oat  of  the  proceeds  of  ttie  said  ship  Wa- 
terloo, as  to  the  said  Court  may  seem  proper,  with  costs. 

Aad  the  said  claimant  humbly  prays,  that  bis  reaeoiiable  costs  in  this  be- 
half sustained,  may  be  adjudged  to  him,  &c. 

E.    KiNOSBtlBV. 

Sworn  by  E.  Cingebury,  thu  4th 
day  of  Not.  1829. 

Fbid.  J.  Bktts,  Clerk. 
F.  B.  Cui-riKS,  Proctor  for  ClalmanL 
F.  R.  TiLLue,  of  CounseL 

No.  62.— Stipdlatiom  fob  ooaTs— »  ante,  No.  V>,p»g»  434. 

No.  63.— Amsweb  *hd  oLiiM  or  a  consul  To  a  libbl  of  infohha- 

TION    AQAIltaT   A    WBEOC    FOR    A    rORFEITUBE. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 

for   the   aOOTHIRll   DtSTBlCT   OF  KIW  TORK. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni- 
ted States  for  the  Southern  DiHtricl  of  New  York. 
The  claim  and  anawer  of  James  C.  Buchanan,  his  Britannic  Majesty's 
Vice  Consul  in  and  far  tbe  City  and  State  of  New  York,  and  Eastern  New 
Jersey,  intervening  for  tbe  interest  of  the  owners  of  tbe  British  ship  Water- 
loo, her  tackle,  apparel,  and  furniture,  lo  tbe  libel  of  infonuatioa  of  the 
United  States  of  America,  alleges  as  fallows: 

Firtt.  That  the  said  ship  Waterloo  is,  aa  stated  in  the  second  article  of 
the  Bid  libel,  and  as  the  said  claiinant  believes  to  be  true  Britiab  property, 
and  thot  tbe  said  claimant  claims  the  same  on  behalf  of  the  owner  or  otrn- 
ers  of  the  said  ship. 

Steand-  That  he  does  not  know,  and  therefore  cannot  say,  whether  tha 
nid  ship  Waterloo  came  and  arrrived  in  the  aaid  port  of  New  York  from 
Aoatto  Bay,  in  the  laland  of  Jamaica,  in  the  West  Indies,  as  stated  and  set 
forth  in  the  aaid  libel,  nor  if  the  fact  be  so,  whether  a  forfeiture  of  the  said 
ship  Waterloo,  her  tackle,  apparel  and  fumitare,  was  incurred  in  cousfr- 
queoee  thereof,  as  suited  in  the  said  libel. 
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Third.  That  the  said  ship  Waterloo  was  foiind  dtsmaeted  and  derelict 
at  sea,  by  a  certain  brig  or  veasel  called  the  Merced,  eaid  abip  hav- 
ing been  abandoned  by  the  master  and  crew  thereof,  and  that  the  said  ship 
Waterloo,  being  a  wreck,  was  taken  possessioD  of  by  the  captain  and  crew 
of  the  Eaid  brig  Merced,  and  brought  into  the  said  port  of  New  York,  with- 
out any  act  of  intenlion  or  voUuon  on  the  part  of  the  said  ship  Waterloo, 
her  captain,  officers,  or  crew. 

And  the  said  claimant  praya  Chut  the  eaid  ship  Waterloo,  her  tackle,  ap- 
parel and  furniture,  may  be  restored  to  the  said  claimant,  and  that  he  may 
be  hence  dismisued  with  his  reasonable  cobIs  and  charges  in  this  benaif  mu- 
taioed. 

J.  C.  Bdcbahim. 
Sworn  this  3d  day  of  November,  1829, 
before  me, 

Fred.  J.  Bettb,  Clerk. 

H.  &.  E.  Wilkes, 

Proctors  and  Advocates. 

No.  64. — SxiPCLiTioN  roR  cobts— aj  antt.  No.  10,  page  434. 

No.  65.— Amsweb  and  claim  dp  the  agents  of  foreion  undebwbitebs 

TO   A    LIBEL  or   inrOBMATlON    FO 


DISTRICT  COURT  OF  THE  UNITED  STATES, 

FOB   THE   SOUTHERN   DISTRICT   OF  JfEW   VOBK. 
r-,  Al>»l.AtTV. 

To  the  Honorable  Samuel  R.  Betls,  Judge  of  the  Distnct  Court  of  the 
United  States  for  the  Southern  District  of  New  York: 

The  answer  nnd  claim  of  Henry  Barclay  and  George  Barclay  of  the  eity 
of  New  York,  merchants,  intervening  for  the  interest  of  their  principals,  to 
the  libel  of  Information  of  James  A.  Hamilton,  Esquire,  Attorney  of  the 
United  StHteB,  for  the  Souihern  District  of  New  York;  filed  on  behalf  of  the 
eaid  United  States,  alleges  as  rollows : 

FiTSl.  That  these  respondents  admit,  that  the  said  ship  Waterloo  is  a  ship 
or  vessel  owned  wholly  o/in  part  by  a  subject  or  subjects  of  his  Britlannie 
Majesty;  and  that  the  said  ship  or  vessel,  afler  the  thirtieth  day  of  Septem- 
ber, eighteen  hundred  and  eighteen,  and  also  after  the  IhirCielh  day  of  Sep- 
tember, eighteen  hundred  and  tiventy.  did  come  from  a  port  or  place  in  a 
colony  or  territory  ofhis  Britlannie  Majesty,  to  wit,  from  Anatlo  Bay  in  tht 
island  of  Jamaica,  in  the  West  Indies;  which  said  port  is,  and  was  at  the 
time  the  said  vessel  sailed  from  thence,  and  also  at  the  time  of  the  arrival  o 
the  said  ship  at  the  port  of  New  York,  by  the  ordinary  laws  of  navigaiuit 
and  trade,  closed  ag-.iinst  vessels  owned  by  citizens  of  the  United  Slates 
But  these  respoadenls  deny  that  the  ports  of  ihe  United  States  were,  at  the 
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rime  of  the  arrival  of  the  said  eliip  at  the  port  of  New  York,  or  at  any  tima 
aflerwardii,  closed  against  the  said  thip  or  vessel  called  the  Waterloo,  or  that 
tiie  eaid  ship  was  excluded  from  ihe  said  port  of  New  York.  And  ihey 
deny  that  the  said  ship  did  enter  the  satd^rt  of  New  York  in  the  said  dis- 
trict, in  violation  of  the  acts  of  the  Congress  of  the  United  States  in  such 
cases  made  and  provided,  and  that,  by  virtue  of  the  said  acts,  the  said  ship 
or  vessel,  her  tackle,  apparel,  and  furniture,  became  forleited  to  the  use  of 
the  said  United  Slates. 

Second.  That  the  said  vessel,  on  or  about  the  twenty-seventh  day  of  Au- 
gust, eighteen  hundred  and  twenty-nine,  was  found  by  the  captain  and  crew 
of  the  brig  Merced  of  New  York  upon  the  high  seas,  and  without  the  juris- 
diclion  of  the  United  States,  totally  disabled,  a  wreck,  and  entirely  aban- 
doned by  her  captain  and  crew;  and  that  the  said  ship  or  vessel  was  theoi 
and  there  taken  in  tow  by  ihe  said  bri?  Merced  njid  brought  hio  the  port  of 
New  York.  And  these  respoodents  deny  that  the  said  wreck,  to  brought  aa 
aforesaid  into  the  port  of  New  York,  was,  or  was  intended  to  be,  compre- 
hended in  the  provisions  of  the  said  navigation  acts ;  but  they  insist  and 
charge,  that  the  said  navigation  acts  were  intended  to  apply,  and  in  fact  do 
apply  solely,  to  vessels  voluntarily  entering  the  ports  of  the  United  States 
for  purposes  of  trade  and  navigation. 

Third.  That  by  a  comniiuion  dated  the  second  day  of  July,  in  the  year  of 
oar  Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Joseph 
Marryat,  Chairman,  and  John  Bennet,  junior,  Secretary  of  the  committee 
fbrmanaging  the  alfairs  of  the  underwriters  at  Lloyd's  in  London,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
these  respondents  were  appointed  to  act  as  agents  for  the  subscribers  to 
Lloyd's  at  the  port  of  New  York  and  custom  house  district,  subject  to  the 
instructions  in  the  said  commission  mentioned ;  and  that  by  the  said  commjs- 
sioB,  they  are  authorized  and  empowered  to  attend  to  the  interests  of  the 
lubscribers  to  Lloyd's  in  general,  as  by  the  said  commission,  now  in  the  pos- 
seraioQ  of  these  respondents,  will  more  fully  and  at  large  appear,  and  to 
which,  for  greater  cerlsinly,  these  respondents  pray  leave  to  refer. 

And  these  reapondenie,  further  answering,  say,  that  they  are  likewise  the 
agents  for  the  underwriters  at  Liverpool,  in  'hat  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  called  England;  and  for  the  underwriters 
in  Glasgow,  in  that  part  of  the  said  United  Kingdom  called  Scotland,  under 
two  several  commissions,  with  Ihe  like  authority  and  instructioiis  as  men- 
tioned in  the  said  commission  from  Ihe  underwriters  at  Lloyd's  in  London 
aforesaid,  as  by  the  said  several  commissions  from  the  underwriters  at  Liv- 
erpool, and  from  the  underwrit^^  at  Glasgow,  reference  being  thereunto 
had,  will  more  fully  and  at  large  appear,  and  to  which,  for  greater  certainty 
these  respondents  pray  leave  to  refer. 

And  these  respondents,  further  answering,  say,  that  they  have  no  doubt 
thill  the  said  ship  Waterloo,  or  some  part  thereof,  was  insured  at  some  or 
oue  of  the  said  places  by  some  or  nil  of  tbe  said  underwriters  therein ;  and 
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thejr  have  no  doubt  but  that  the  aaid  vernal,  or  nme  part  thereof,  halb  bee 
abandoned  by  the  peraons  interested  therein  to  the  oaid  nnderwriten,  c 
Rome  or  one  of  them,  and  that  the  right  of  ownenhip  in  the  aaid  ship,  or  nm 
part  thereof,  hath  accrued  to  the  a^d  underwriters,  or  aoine  or  one  of  them 
but  these  respondeDta  cannot  speak  on  this  point  with  absolute  certainty,  bu 
only  to  the  beat  of  their  belief,  inasmuch  aa  a  aufficient  time  hath  not  elapae 
■ioce  theiwell^dayor  September,  eighteea  hundred  and  twenty-niae,  whe 
the  aaid  ship  was,  as  aforesaid,  brought  into  the  aaid  port  of  New  York,  t 
communicate  the  circumstance  to  the  said  several  underwriters,  or  any  c 
them,  and  obtaia  tlieir  answer.  That  immediately  after  the  aaid  veaael  wa 
brought  into  the  port  of  New  York,  as  aforeaaid,  they  wrote  to  the  aaid  ur 
derwritersat  London,  informing  them  of  the  circumstances  of  the  case  as  la 
aa  known  to  these  respondentb,  and  requesting  information  Irom  the  aaid  ui 
derwritera  of  their  righta  and  intereats  in  and  lo  the  said  veaKJ,  or  any  pai 
thereof,  to  which  they  have,  for  the  reason  aforesaid,  obtained  no  anawer. 

FuuTih.  That  a 'libel  hath  been  filed  in  this  Honorable  Court  by  Pete 
Harmony,  the  owner,  and  EJiphalet  Kingsbury,  the  capiain  of  the  said  bri) 
Merced,  againat  the  aaid  ahip  Waterloo,  claiming  salvage  for  having  brougfa 
the  said  ahip  Waterloo  into  this  port ;  and  these  respondents  insist,  that  if  an 
portion  of  the  aaid  ahip  be  Ibrfeitable  under  ihe  acta  of  navigatbn  aforesaiii 
the  salvage  that  may  be  adjudged  to  the  said  owner  and  captain  is  alon 
forTeitable,  aa  they  alone  had  any  agency  in  the  alleged  infraction  of  th 
•aid  acts. 

And,  therefore,  these  respondents,  on  behalf  of  the  said  eeveral  underwri 
tera,  claim  the  said  vessel,  and  pray  that  the  sakl  vcskI,  or  the  proceed 
thereof  over  and  above  the  salvage  that  may  be  decreed,  may  be  delainei 
in  the  custody  of  this  Honorable  Court,  for  auch  reasonable  time  aa  ma; 
seem  proper,  wherein  the  rights  and  intereats  of  the  above  mentioned  under 
writera  may  be  ascertained ;  and  that  this  Honorable  Court  may  furthe 
decree  that  the  said  aurplus  proceeds,  over  and  above  the  salvage  that  ma] 
be  awarded  by  this  Honorable  Court,  may  be  paid  to  these  respoodenlt 
upon  due  proof  being  made  in  manner  and  form  aa  this  Honorable  Cour 
may  direct,  that  the  said  underwrite!^  or  any  of  them,  have  an  interest  ii 
and  a  right  to  receive  the  same,  or  such  part  thereof  as  they  shall  appear  ii 
be  entitled  to. 

And  these  respondenta  will  ever  pray,  dtc. 

Geoboi  Babclit. 
Sworn  this  3d  of  November,  1829, 
before  me, 

FpEO.  J.  Betts,  Clerk. 

KOBINBON    &    BeTTB, 

Prs.  and  Ads's.  for  Ckum'ta. 

No.  66.— Stipdhtion  roB  coara—Ai  ante,  No.  10, /^c  434. 
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No-  67. — Order  for  defaolt  on  betdbn   of  frocbbb  in  rem  on  a 

LIBEL    OF   IKFOBHATIOIC. 

The  libel  having  been  read,  and  ihe  marBhal  having  returned, — (at  atUe, 
No,  B,  page  4.21. 

No.  68. — Notices  or  HBiRiira,  to  fartt  ahd  clkrk — <Sam«  at  Noi,  41,  42, 
43,  antt,  page  455. 

No.  69. FlML   DECREE   DMMISStNa   A   LIBEL  OF  INFOBMATIOK. 

Thia  cause  having  been  brought  on  Tor  hearing,  and  the  advocafea  of  the 
respeclive  parlies  being  heard,  and  due  deliberation  being  had,  on  moiion  of 
Mr.  Johnson,  Proctor  for  the  defendant  Harmony,  It  is  ordereil,  adjudged, 
and  decreed,  that  the  libel  in  this  ease  be  dismiiaed. 

No.  70. — Libel  in  rem  bt  a  ship-builder  for  a  pobtioh  of  thb  prior. 

To  the  Honorable  Samuel  R.  Belts,  Judge  of  tbe  District  Court  of  the  Uoi- 

ted  States  tor  the  Southern  District  of  New  York. 

The  libel  of  A.  B.  of  the  city  of  New  York,  ship  bnilder,  against  the 
■hip  or  vessel  Madison,  whereof  C.  D.  is,  or  lately  was  master,  her  tackle, 
apparel  and  furniture,  and  against  all  persons  intervening  for  their  interest 
therein,  in  a  cause  of  contract,  civil  and  ma'ritime,  alleges  aa  follows: 

Firai.  That,  on  the  fiist  day  of  March  last,  he  was  employed  by  E.  F., 
ofthe  city  of  Boston,  inerchaat,  to  furnish  the  materials  and  build  for  him, 
aa  owner,  the  ship  since  railed  the  Madison,  of  about  seven  hundred  loiu 
burthen,  and  now  in  the  port  of  New  York,  for  the  sum  of  eighteen  thou- 
sand dollars,  payable  as  the  work  should  progrese,  the  Snal  payment  of  three 
thousand  dollars  to  be  made  when  the  said  vessel  should  be  launched. 

Second.  That  he  proceeded  to  build  the  said  vessel,  and  in  all  things 
faithfully  performed  his  contract,  and  the  said  ship  was  safely  launched  on 
the  fourth  day  of  December,  instant,  and  delivered  to  the  said  E.  F.  and  ac- 
cepted by  him. 

Third.  That  the  said  E.  F.  now  refuses  to  pay  (o  the  libellant  the  said 
final  payment  of  three  thousand  dollars,  which  is  justly  due  to  him  accord- 
ing to  his  contract. 

Fmirih.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Whereupon  the  libellant  prays  that  process  in  due  Ibrm  of  law,  according 
to  the  course  of  this  Hoooiable  Court  in  causes  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel  and  furni- 
ture, and  that  all  persons  claiming  any  right  in  said  vessel,  and  especially  the 
said  E  F.j  may  be  cited  to  appear  and  answer  all  the  matters  aforesaid, 
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and  that  the  said  ship  may  be  condemned  and  sold  to  pay  the  amount  vhich 
ehall  be  dae  lo  the  Ul>ellant,  on  hia  contract  aroresaid,  nith  intereetand  costa, 
and  that  he  may  have  auch  other  and  further  relief  aa  in  law  and  Jiulice  he 
ia  entitled  to  receive. 

A.  B. 
Sworn,  &c..  before  me, 

G.  H.,  U.  S.  CommiBnoner. 
J.  B.,  Proctor. 
E,  L.,  Advocate. 

No  71.— Libel 
For  the  tame  caiut  in  perionam — agairttl  the  owner. 

To  the  Honorable,  &.C.,  at  in  the  last  precedent. 

The  libel  of  A.  B.  of  the  city  or  New  York,  Bbipbuilder,  against  C.  D^ 
of  the  city  of  Boston,  merchant,  owner  of  the  ship  or  vessel  Madison,  in  « 
cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

(First,  second,  third  and  fourth  articles,  as  in  the  last  precedent.) 

Whereupon  the  libellant  prays,  that  a  warrant  of  arreat  in  due  form  of 
law,  according  to  the  course  of  this  Honorable  Court  in  causes  of  Admiral- 
ty and  Maritime  jurisdiction,  may  issue  against  the  said  C.  D.,  and  that  hs 
may  be  required  to  answer  on  oath  this  libel,  and  the  matters  herein  con- 
tained, and  that  this  Honorable  Court  will  be  pleased  to  decree  to  the  Ubel- 
lant  the  payment  of  the  amount  which  shall  be  due  to  him  for  building  said 
ship,  with  interest  and  costs,  and  to  give  him  such  other  and  further  relief 
BB  in  law  and  justice  he  may  be  entitled  lo  receive. 

(To  be  t^ned and  twom  lo  as  before.) 

No.  72.— Libs 


To  the  Honorable,  Sx.,  (/A«  address  and  statement  of  parliet  at  in  No.  70, 

aate,page  471.) 

Firsi.  That  in  the  month  of  March  lael,  he  was  employed  by  E.  F.,  of 
the  city  of  New  Haven,  to  purchase  materials,  employ  raechaDic8,snd  direct 
and  superintend  the  building  of  a  brig  or  vessel,  in  the  city  of  New  York, 
the  funds  to  be  furnished,  and  payments  made  by  the  said  C.  D.,  for  the  sa- 
lary or  wages,  of  seven  hundred  and  fif\y  dollars,  for  the  time  between  the 
laying  the  keel  and  the  launching  of  said  ship. 

Second.  That  the  Itbelbnt  proceeded  without  delay  faithfully  to  perform 
his  duties  under  his  said  contract,  and  the  keel  of  said  ship  was  laid  on  Ibe 
4th  day  of  June  last,  and  the  work  has  proceeded  with  all  practicable  des- 
patch, and  the  said  vessel  would  have  been  ready  to  be  launched  on  the 
first  day  of  October  last,  had  the  necessary  funds  been  supplied  to  make  the 
necessary  payments  and  complete  the  work. 


^d  by  Google 


;  PRACTICAL  FORMS.  47) 

TkM.  nat  OD  the  teoth  day  of  September  lart,  the  nld  C.  D.  nld  the 
Mid  nnfioiriied  veaiel  to  one  E.  F.  of  the  dty  of  New  York,  nibjact  to  tha 
iwyment  of  the  libellaot,  and  eeaaed  to  furaiah  fuitda  and  to  make  the  na^ 
cumtry  paymeoU,  aitd  the  aaid  K.  F.  declioed  to  proceed  with  finwbiiig  tha 
nid  vemd,  and  diacharged  the  Ubellant,  and  both  nid  C.  D.  aod  B.  F.  r»- 
Aim  to  pay  Hm  Ubellant  for  faiu  aaid  oervtcea,  and  the  whole  of  hia  eaid  cam- 
peoaatioD  w  now  due  to  bim,  amounting  to  levea  hundred  and  fifty  dollan, 
beeidea  interest. 

Fonrtk.  That  his  demand  for  bis  uud  Mrrices  U,  by  the  law  irf"  the  atats 
of  New  York,  a  Ken  npon  the  nid  veaaeL  That  the  laid  vemA  ia  atiU  oi^ 
finiihed,  and  haa  oat  yat  received  a  name,  and  ia  intended  tnheof  ahont  ona 
thousand  tana  burthen. 

Fifth.  That  all  and  angular  the  premiaea  are  true,  and  within  the  Admi- 
ralty and  Maritime  juriadiclian  of  the  United  Statea,  and  of  this  Court 

Wherefore  the  libellaot  praya,  that  praceaa  in  due  form  of  law,  aeoonUng 
to  the  oourae  of  tfaia  HtHiofable  Court,  in  cauaea  of  Admiralty  and  Uaritlma 
jurisdictioa,  may  inue  againat  said  unGnidied  veaael,  and  that  all  psraona 
claiming  any  right  in  aaid  vesael,  and  eapecially  the  nid  C.  D.  and  E.  F., 
may  be  cited  to  a^^ear  and  answer  all  the  matten  aforesaid,  and  that  the 
■aid  uofiniahed  vessel  may  be  condemned  and  sold  to  pay  the  amount  which 
ahall  be  due  to  the  libelfant,  on  hia  contmct  aforesaid,  with  interest  and  ooata, 
and  that  he  may  have  such  other  and  further  relief  aa  ia  law  and  jnitice  be 
Is  entitled  to  recdre. 

(r«  te  tig»»4  and  morn  to  tu  No.  70,  oni*,  pagi  471.) 

No.  73.— Taa  simb  in  psssonam— TAa  sliUemtnt  of  Iht  pmrUtt  and  th* 
firafir,  Hie  No.  71,  atut  iht  artielu  tke  Mam*  a*  No.  73,  anlt,  fogt  473. 

No.  74.— LiBiLs  BY  THK  owRBs  AOAiMST  THE  aniLsia,  whbk  thsrb  la 
AR  AONiBALTT  CAIISB  OF  AOTioB— CoD  k  totUy  framed  fnim  Utt  fort- 
gaing  pr*e^^emU. 

No.  75. — LiBBL    iM   BBH  BT   1    MATEBiAL   Han   pob  hatebialb  for 

TACU.fi,  APPABEL,  OB  FDBNITORB,  TO  BUILD  OB  FINISB  A  rasSEL. 

To  the  Honorable,  &c. 

The  hbel  of  A.  B.,  of  the  dty  of  Troy,  agaiaat  the 

sloop  or  vessel  Coaster,  wherec^  C.  D.  is,  or  lately  was  master,  her  tadde, 
•ppcvel  and  furaitore,  and  against  all  peiaons  intervening  for  their  btereat 
therein,  in  a  cause  of  contract  civil  and  maritima,  alleges  as  folknra; 

Firtl.  That  aome  time  in  the  month  of  Hay  last,  E.  F.  of  the  dty  of 
Albany,  being  tiien,  s«  owner,  building  a  sloop  or  vessel  onco 

called  the  Coaater,  and  having  employed  the  said  C.  D  ,  her  Intended  maa- 
ter,  to  act  as  bis  agent  in  boilding  the  same,  ^plied,  by  the  aafd  nSaster,' 
to  the  libellant  to  fiinuah  the  for  building  stdd  veaael. 
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■  Steond.  That  the  libellant  accordingly  rumiabed,  on  the  order  or  nil 
master  and  builder,  Ihe  various  articles  of  set  forth  in  the  account  o 

•cbedule  hereto  annexed,  at  the  prices  mentioned  in  said  account,  which  ari 
the  market  prkes  therefor,  and  are  reaeonable  and  just,  and  the  said  article 
were  delivered  to  said  vessel  at  Albany  aroresaid,  to  be  used  ia  building  an< 
coropleltDg  her,  and  the  value  thereof  was,  by  the  maritime  law,  and  thi 
law  of  the  Stale  of  New  York,  a  lien  upoa  said  vessel,  her  tackle,  appere! 
and  furniture. 

.  Third.  That  the  said  E.  F.  paid  to  the  libellant,  from  time  to  lime,  on  ac 
count,  the  sums  credited  in  said  account,  leaving  due  the  balance  thereof 
amounting  to  dollars,  with  interest,  which  the  said  E.  F 

has  neglected  and  refused  to  pay. 

Fourih.  That  the  said  vessel  is  now  at  Albany,  within  the  Northern  Dii 
trict  of  New  York,  where  she  was  built,  which  port  she  has  ne»er  left. 

Fifth.  That  all  and  singular  the  premises  are  true  and  within  the  Adrol 
rally  and  Maritime  jurisdiction  of  the  United  Stales,  and  of  this  Honorabl 
Court. 
,   Whereupon  the  libellant  prays,  Ac. 

{Praytr,  and  lignaturet,  and  jurat  ai  in  No.  70,  ante,  page  471.) 

No.  76.— Libel  ron  tbe  sjimb  caose  in  perbonah  aoaiust  th 
OWNER — mith  a  clause  for  the  attachment  of  hi»  goodt,  challeU,  crtdtt. 
and  effect*. 

To  the  Honorable,  Sec 
■  The  hbel  of  A.  B.  of  the  city  of  Troy,  against  E 

F.  of  Albany,  owner  of  the  sloop  Coaster,  in  a  cause  of  contract  civil  an 


(First,  second,  third,  fourth,  and  Ufth  articles  as  in  the  last  precedent. 

Sixth.  That  the  said  E.  F.  has  absconded  from  this  district,  or  is  concea 
ed,  or  cannot  be  found  therein,  and  has  goods  and  chattels  id  this  distric 
and  credits  and  effects  in  the  hands  of  J.  K.  of  the  city  of  BuSalo. 

Whereupon  the  libellant  prays  that  a  warrant  of  arrest,  in  due  form  i 
law,  according  to  the  twurse  of  this  Honorable  Court  in  causes  of  Admira 
ty  and  Maritime  jurisdiction  may  issue  against  the  said  E.  F.  and  that  h 
may  be  required  to  answer  on  oath  this  libel  and  the  matters  herein  coe 
tained,  and  that  if  he  cannot  be  found,  then  that  his  goods  and  chattels  i 
this  district  may  be  attached  to  a  sufficient  amount  in  answer  the  libellan 
and  if  sufficient  goods  and  chattels  cannot  be  found  in  this  district,  then  thi 
bis  credits  and  effects,  in  the  hands  of  said  J.  K.  of  Buffalo,  may  be  attad 
ed  to  a  Bufficieot  amount  to  answer  the  libellant,  and  that  said  J.  K.  may  1: 
cited  to  appear  and  answer  such  interrogatories  as  may  be  propounded  1 
him  by  the  libellant,  and  that  this  Honorable  Court  will  be  pleased  to  di 
dee  to  the  libeUant  the  paytnent  of  the  amoont  which  ahall  be  due  to  bii 
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for  the  causa  Bforeaaid,  with  intereit  and  vMtt,  and  to  give  him  such  other 
and  further  relief  as  ia  lair  and  juitke  be  may  be  eatiiled  to  receive. 

A.  B. 
Sworn,  iic  befure  me, 

GlORQB  W.  MOBTON, 

U.  S.  CoQumasiooer. 
J.  B.,  Proctor. 
E.  L.,  Advocate. 

No.  77. — Libel  in  reh  by  the  owners  of  a  vessel  to  obtain  pob- 


To  the  Honorable,  &c. 

The  Lbel  of  A.  B.  and  C,  D.,  ofBnth,  merclianls,  owners  of  the  schooner 
or  vessel  the  Sea  Gull,  her  tackle,  apparel  and  furniture,  and  against  all  per- 
sona intervening  for  their  interest  therein,  in  a  cause  of  posseBHiDn,  civil  and 
narilime,  alleges  as  follons : 

First.  That  they  are  the  true  and  only  owners  of  the  schooner  Sea  Gull; 
her  tackle,  apparel  and  furniture,  and  being  such  owners,  on  or  about  the 
tenth  day  of  May,  1846,  appointed  one  E.  F.  master  of  »id  verael,  to  navi- 
gate and  sai!  her  for  thera,  at  the  wages  agreed  upon  between  them,  and 
the  said  E.  F.  continued  to  be  such  maaief  till  the  filUi  day  of  August,  in- 
stant, when  the  libellants  removed  him  as  master,  and  appointed  another 
master  in  his  place. 

Second.  That  when  the  new  master,  so  appointed  by  the  libenants,  went 
on  boanl  said  vessel,  by  their  orders,  to  enter  upon  his  duties  as  such  master 
the  eajd  E.  F  refused  to  give  up  the  possession  or  the  papers  of  raid  vessel 
to  the  said  master,  or  to  the  libellants,  wbo  have  demanded  the  same— to  the 
great  damage  of  the  libeljant 

Third.  That  all  and  singnlar  the  premise*  are  true,  and  within  the  adml- 
rally  and  maritime  jurisdiction  of  the  United  Slates  and  of  this  Honorable 
Court. 

Whereupon  the  libellants  pray  that  process  in  due  tbrm  of  law,  according 
to  the  coutae  of  this  Honorable  Court,  in  causes  of  Admiralty  aud  maritime 
juriadiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel  and  furni- 
ture, and  that  the  said  B.  F.  may  be  personally  cited  to  appear  and  answer 
all  the  mailers  atbresaid,  and  that  the  said  vessel,  her  tackle,  apparel  and 
furniture,  may  be  delivered  to  the  libellants,  and  that  the  said  E  F.  may  be 
condemned  to  pay  to  the  libellants  their  damages  and  cosis  in  the  premises, 
and  that  they  may  have  such  oiher  and  furiher  relief  in  the  premises  as  in 
law  and  justice  th^  may  be  entitled  to  receive. 


A.B. 
CD. 


Swore,  &c. 
J.  B.,  Proctor. 
C.  L ,  Advocate. 
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No.  78.  LiBBL  IN  REM  AflAlHST  MBBOBAMDiaB  FOB  POBBMSltm. 

To  the  Hooorable,  Ac. 

The  libel  ofH.  B.  oTtbe  dty  of  New  York,  merchant,  agunat  nine  caw 
of  merchaudwe,  marked  A,  1  to  9,  and  against  C.  D,,  mneter  of  the  ahip  a 
reaael  the  Carrierj  in  a  cause  of  poooeiwion,  civil  and  maritime,  aUegea  a 
follows: 

Fir*t.  That  heretofore,  while  the  said  Temel  was  lying  in  the  port  of  Liv 
erpool  in  England,  and  about  to  rail  for  the  port  of  Philadelphia,  Jobi 
Brown,  of  Liverpool  afbtenid,  shipped  on  board  said  reseel,  conai^ed  to  tbi 
libellant  nine  caaea  of  merchandise,  marked  A,  1  to  9,  and  the  said  masle 
■gned  the  usual  bill  of  lading  for  the  same,  whereby  he  agreed  to  dehTe 
the  same  to  the  libellant,  in  New  Ycvk,  on  payment  of  the  fVeight  for  tb 
Mune  at  the  rate  of  twenty  cents  per  cubic  foot. 

Second.  That  the  said  ship  having  arrived  in  the  nid  port  of  New  Yorii 
the  hbellant  paid  to  the  said  master  his  freight  on  the  said  merchandise,  ani 
demanded  the  delivery  thereof,  but  the  said  master  refused  to  deUver  thi 
same  to  him  unless  the  hbellant  would  pay  one  hundred  and  fifty  dollars  a 
no  average  coDlributJoiL  which  the  libellant  was  not  bound  to  pay,  not  being 
liable  therefor,  and  the  said  master  still  refuses  to  deliver  to  him  the  said  nio 
caaei^  and  each  of  them  whuh  are  of  the  value  of  two  thousand  dollars  ani 
upward,  to  the  graat  damage  of  the  libellant. 

Third,  That  all  and  siogular  the  premises  are  true,  and  within  the  Admi 
ralty  and  maritune  jurisdieuon  of  the  United  States,  and  of  this  Honorabl 
Court. 

Wherefore,  the  libellant  prays  that  process  in  due  form  of  law,  aceordio) 
to  the  course  of  this  Honorable  Court  in  causes  of  Admiral^  and  maritim 
jurisdiction,  may  issue  against  the  said  nine  cases  of  merchandise,  and  the 
the  said  C.  D.  may  be  perwnally  cited  to  appear  and  answer  all  the  matter 
ftibrenid,  and  that  the  said  merchandise  may  be  delivered  to  the  libelloni 
sod  that  the  said  C.  D  may  be  condemned  to  pay  to  the  libellant  hv  da 
mages  aitd  costs  in  the  preraisea,  and  that  he  may  have  soch  other  and  fur 
ther  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled  t 
receive. 

A.  B. 
Sworn,  &c.,  before  me, 

J.  W.  M.,  Clerk. 

J,  Bt  Proctor. 

W.  M.,  Advocate. 

No.  79,— A  LIBEL  «  REM  BT  THK  awnBB  TO  RICOV«B   A  TCBBIL  WITTHHIL1 

OH  1  cuuf  or  VTTLi. 

To  die  Honorable  Samuel  R.  Belts,  Judge  of  the  Distjid  Court  of  th 
United  Slates,  for  the  Soothem  District  of  New  York; 
The  hbel  of  Alfred  Peabody,  of  Salem,  in  the  CommtAwealth  of  Mana 
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chuMtta,  roercbant,  agaicwt  the  ichooner  Lucinda  Snow,  nhereof 
Stubba,  of  now  w  or  late  was  mcuter,  her  tackle,  appare), 

and  farniture,  and  againat  the  said  Stubbe.  master,  and  againat 

Rogeni,  of  in  the  State  of  Maine,  and  agaioat  all 

other  peraona  lawfully  intervening  for  their  intereat  In  the  said  schooner,  in  s 
caoae  of  poawnuion,  civil  and  maritime,  allegea  as  fbllowa : 

Firtl.  That  the  libellant  ia  the  true  and  lawful  owner,  abaolutely  of  one 
hal^  and  the  lawful  owner  by  way  of  mortgage  of  the  remainiog  half  of 
the  aaid  achooner  Luanda  Snow,  of  ninety-oine  tona  burthen,  now  lying  in 
the  port  of  New  Yorit,  and  had  the  posaesBion  and  employment  thereof  as 
•Dch  owner,  till  deprived  of  ber  aa  herein  aet  forth. 

SteonJ.  That  the  aaid  achooner  ia  wrongfblly  withheld  from  the  libellaat 
\y  the  aaid  Slubba  and  aaid  Rogere,  on  an  alleged  ground  of  title,  dft- 
pending  upon  a  pretended  aale  by  one  Dawaon  Lincoln,  now  deceased,  aa 
master  of  aaid  achooner  Lucinda  Snow,  which  aale  waa  unauthorized,  without 
any  necessity  and  without  any  legal  aurvey  or  condemnation  of  aaid  achoo- 
ner, in  violation  of  the  duty  of  the  aaid  Dawaon  Lincoln  aa  master  in  fraud 
of  die  libellant,  and  is  utterly  void. 

TMrd,  That  on  or  about  the  early  part  of  the  month  of  December  last 
past,  the  libellant  and  the  aaid  Dawson  Lincoln  purchased  the  aaid  achooner 
then  lying  in  the  port  of  Boston,  for  the  anm  of  $2,400,  and  the  libellant 
paid  the  sum  of  {GOO,  on  account  of  his  half  thereof,  and  the  said  Lincoln 
paid  $600  on  account  of  hia  half,  and  for  remainiog  $1200  the  tihellant  be- 
came eorety,  and  dgned  a  joint  note  for  $1200  wiih  said  Lincoln,  for  the 
balance  of  auch  purchase  money.  That,  upon  auch  purchase  being  made, 
a  bill  of  aale  waa  duly  executed  and  delivered  by  the  then  owners  of  aaid 
schooner  to  the  libellant  and  the  said  Lincoln,  whereby  the  libellant  became' 
the  legal  owner  of  one-half,  and  the  aaid  Lincoln  became  the  owner  of  the 
remaining  half  of  aaid  achooner,  and  aaid  schooner  was  duly  registered  ac- 
cording to  the  act  of  Congresa  in  auch  case  made  and  provided,  as  belong- 
ing, one-half  to  the  libellant  and  one-half  to  said  Lincoln. 

That  upon  such  purchase  being  made  as  aforesaid,  and  before  sailing  from 
Boaton,  the  aaid  achooner  was  thoroughly  repaired  at  an  expense  of  about 
S 1000,  and  fitted  for  a  three  years  voyage,  which  aaid  expenae  was  wholly 
Bopplied  hy  the  libellant ;  and  to  aecure  the  libellant  for  the  one-half  of 
auch  eipenae,  and  for  one-half  of  said  note  for  a  part  of  the  nid  purchase 
money,  and  for  one-half  of  any  losa  that  might  ariae  on  her  voyage  frdm 
Boston  to  Qalveaton,  hereinafter  mentioned,  the  aaid  Dawaon  Lincoln  on  or 
about  the  2lBt  day  of  December,  1846,  executed  to  the  libellant  a  bill  of  aale 
of  his  one-half  of  said  achooner,  a  copy  whereof  is  hereto  annexed,  marked 
B.  That  auch  schooner  waa,  at  that  time,  six  years  old,  in  excellent  comli- 
tion,  and  worth  at  least  the  aum  of  $3,500. 

Fourth.  That  the  libellant  purchased  and  supplied,  from  his  own  means, 
a  cargo  on  joint  account  with  the  aaid  Dawaon  Lincoln,  who  waa  then  ap- 
pointed master  of  said  schooaer,  and  with  said  cargo,  and  a  freight  of  about 
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$160,  tbe  mid  Kboooer  mUed  from  tha  port  of  Boston,  on  or  aboot  the  26(k 
day  at'  December  lact  peit,  wjih  the  «ud  LiocoUi  aa  Captain,  botmd  to 
GatvestoD,  Texas,  where  she  arrived  on  or  about  the  37th  day  of  January 
last  paat,  in  excellent  order  and  condition,  and  discharged  her  cargo,  and 
received  a  full  freight  at  Galveston,  for  the  mouth  of  the  Rio  Grand*,  wheta 
she  arrived  on  or  aboui  the  latter  port  of  February  last,  and  discharged  her 
cargo,  for  which  the  said  Captain  Lincoln  received  the  freight,  amountk^, 
as  the  libellaat  has  been  informed  and  believes,  to  more  than  $500.  That 
while  said  schooner  was  so  at  the  Rio  Grande,  in  the  early  part  of  March 
last,  she  was  chartered  by  the  GovemnMOt  of  the  United  Statee  for  the 
sum  of  $1200  a  month,  and  proceeded  to  Vera  Croz,  and  lay  at  or  near 
SacriGnoe,  and  the  said  Lincoln  received  from  the  said  Government,  the 
■um  of  about  $1500  and  upwards  on  aceoont  of  such  charter ;  that  on  or 
about  the  2d  day  of  April  last,  tha  said  Captain  Lincoln  wrote  in  eubstsoce, 
from  Vera  Croz  to  the  libellant,  that  the  first  months  charter  of  eaid  schoo- 
ner, amounting  to  $1200,  would  be  due  on  the  lOlh  day  of  April,  and  that 
he  would  remit  that  amount,  together  wilh  $100,  freight  and  proceeds  of 
cargo  sold  by  him  to  the  agent  of  the  libellant  at  Salem,  but  the  said  Lin- 
coln wholly  failed  to  make  any  remittance  whatever,  aad  the  libellant  is 
credibly  informed,  and  believes  and  states  that  the  said  Captaia  Lincoln, 
after  his  arrival  at  Vera  Giiiz,  in  ueglect  of  hie  duty  as  master  of  said  schoo- 
ner, and  of  the  interest  of  t^e  libellant,  embarked  largely  in  the  busineM 
of  purchasing  wrecked  vessels  on  the  shore,  and  in  getting  them  off,  without 
the  authority  or  knowledge  of  the  libellaat,  and  had,  some  time  beibre  the 
said  schooner  ran  oo  shore,  as  hereinaner  meotioned,  actually  purchased  a 
brig  for  aboot  $1600,  stranded  on  the  shore,  and  a  barque  for  about  $800,  also 
stranded  on  the  shore,  and  was  buEily  eogaged  in  getting  ihem  off,  up  to  the 
time  the  said  schooner  went  ashore.  That  no  remittance  whatever  having 
been  at  any  time  mode  by  the  said  Captain  Lincoln  to  the  libellant  or  his 
agent,  no  reasonable  doubt  can  exist  that  the  said  Lincoln,  who  was  a  loan 
of  little  or  no  means,  converted  the  proceeds  of  the  cargo,  freights  and 
oharter,  or  the  greater  part  thereof)  received  by  him,  amouDtiog  to  at  least 
$1600,  to  purchase  of  said  wrecks. 

Fifth.  That  on  or  about  Sunday,  the  2d  day  of  May  last,  the  said  Capt 
Lincoln  lel\  the  said  schooner  anchored  at  or  near  Saciificios,  with  oaif  the 
mate  on  board,  and  with  all  of  the  crew  of  the  said  schooner,  went  mme  (en 
miles  down  thecoast  in  the  schooner's  boat,  for  the  parpose  of  wrecking,  and 
while  so  absent,  a  squall  from  the  Northward  came  up  in  the  early  part  of 
the  day,  and  parted  one  of  the  schooners  chains,  and  was  driving  her  to- 
wards the  shore  directly  on  some  old  wrecks,  when  the  male,  finding  that  lite 
continued  dragging  her  remaining  anchor,  and  that  she  would  inevitably  go 
ashore  in  the  vicinity  of  the  old  wrecks,  slipped  the  remaining  chain,  and 
succeeded  in  running  her  on  a  smooth,  clear  beach,  sustaining  no  injury  to 
said  schooner,  except  the  loss  of  a  few  sheets  of  copper  from  her  bolttMn,  and 
although  the  said  Lincoln  returned  wilh  his  crew  from  the  wrecking  expe- 
dition on  the  evening  of  the  same  day,  be  albwed  said  schooner  to  remain 
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uhore,  although  only  dighlly  groanded,  from  Stmday  uhtil  the  Friday  rol* 
bwin^,  without  making  an  effort  to  relieve  her,  although  ahe  was  uninjured, 
and  couldhavebeeneasilyhovBoS'withavery  triSing expense,  and allhough 
he  had  a  auSicieat  chain  and  anchor  caovenieiit,  on  board  of  the  brig  be 
had  purchaoed,  to  enable  faim  to  get  her  off,  and  although  he  could  have 
applied  the  said  monies  in  his  hands,  or  could  have  reiaed  money  on  the 
•aid  brig  or  barque,  or  by  bottomry  on  said  schooner,  more  than  snSicient  to 
meet  bis  expenses  in  getting  her  off;  That  on  the  said  Friday,  as  the  lihet- 
lant  is  inrormed  and  believes,  the  said  Captain  Lincoln  called  a  survey,  and 
on  the  following  day  (Saturday)  expoaed  said  schooner  for  sale  at  auction, 
and  ailer  considerable  competition  at  said  sale,  the  said  Rogers  bid  her 
in  at  such  sale,  at  the  sum  of  $1,750,  and  now  alleges  that  he  thereby  be- 
came the  legal  awoer  of  said  schooner,  and  the  libellant  is  informed  and  be- 
lieves that  the  aaiil  Lincoln  authorized  and  requested  a  person  to  bid  for 
him,  said  Lincoln,  at  said  auction  sale,  the  sum  of  $1,700,  or  about  thai 
eum,  for  said  schooner,  if  she  could  not  be  purchased  at  a  less  sum ;  and  the 
libellant  states  that  no  necessity  existed  for  said  sale,  and  that  the  same  was 
fraudulent,  collusive,  illegal  and  void,  and  conferred  no  title  whatever  on  the 
■aid  Rogers,  That  on  or  about  the  third  day  af\er  the  alleged  purchase  at 
•aid  sale,  the  said  Rogers  hove  off  the  said  schooner,  with  anchors  and 
chains,  at  a  very  trifling  expense,  not  to  exceed,  as  the  libellent  believes,  the 
sam  of  $50  or  $100,  and  when  so  bove  off,  the  said  schooner  bad  sustained 
no  damage  in  her  hull,  span,  sails,  rigging,  or  otherwise,  except  the  loss  of 
8  few  sheets  of  copper  off  her  bottom,  and  a  little  caulking  necessary 
on  her  wales,  and  a  chain  and  anchor.  That  beingsupplied  with  this  slight 
amount  of  caulking,  and  one  chain  and  anchor,  she  proceeded  in  a  few  days 
therealier,  without  any  other  repaira,  to  New  Orleans,  a  dinance  of  about 
800  or  1000  miles,  sod  there  took  in  a  full  cargo  of  corn  and  proceeded  to 
New  York,  where  she  aniied  in  safety  afler  a  quick  pamage  of  fourteen 
days  in  a  good  and  sound  condition,  on  or  about  the  6tb  day  of  August, 
instant,  without  receiving  any  repairs  except  as  aforesaid.  That  a  full 
cargo  of  com,  from  its  dense  weight,  and  liability  to  sbiH  and  great  strain  in 
a  vessel  could  not  be  brought,  and  would  not  be  entrusted  in  any  vessel  ex- 
cept she  were  sound,  staunch,  and  in  good  condition,  and  that,  as  the  libel- 
lant is  informed  and  believes,  the  said  Rogers  now  values  said  schooner,  at 
tho  sum  of  $3,500,  and  the  libellant  states  that  it  must  have  been  quite  ap- 
parent to  the  said  Rogers  and  to  the  said  Lincoln,  at  the  time  of  said  pre- 
tended auction  sale,  that  said  schooner  was  in  no  peril  or  danger,  and  no 
necessity  existed  for  her  sale,  and  that  she  could  have  been  easily  got  off,  a« 
the  one  bid  the  sum  of  $1750,  and  the  other  authorized  a  bid  of  $1700  for 
iaid  schooner,  (50  per  cent  uf  her  value  when  safely  in  port,)  which  bids 
would  not  have  been  made,  bad  any  real  necessity  for  a  rale  existed. 

Sixth.  That  after  the  said  sale  the  said  Lincoln  continued  his  business  of 
wrecking  at  Vera  Cruz  as  albresaid,  and  got  off  the  said  barque  purchased 
by  turn,  and,  as  the  hhellont  is  informed  and  beUeves,  also  purchased  another 
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■tnnded  venel  and  got  her  oS.  That  the  aaid  Lincoln  retnined  the  enlfra 
proceedaof  Bid  aociioa  tale,  as  well  as  tfaenkl  money*  ao  reoeiTed  asaTote- 
nid  from  the  nie  of  cargo,  freight  and  charter,  amountiDg  together  to  at 
least  the  nun  of  $3,300,  no  port  of  whkh  haa  ever  been  received  by  the  libol- 
Jaiit,  or  by  any  penon  for  bis  account,  although  he  has  paid  for  the  wImIc  of 
nid  oatfita  at  Boston,  and  has  paid  iaid  note  so  given  by  said  Lincoln  oD 
account  of  the  purchase  money  of  one-half  of  said  schooner,  and  baa  paid 
inaurance  and  other  running  expenaea  of  said  schoooer  to  the  amooat  of 
about  1300. 

That  the  cargo  abij^ied  on  joint  aoeoual  aa  aforeaaid  will  barely  reimbntia 
the  libeliant  for  its  coat,  freight  and  expenaes,  and  no  profit  has  or  will  be 
made  therein,  and  that  the  only  freight  received  by  the  libellaiit  ainoe  Kjd 
achooner  lell  Boaton,  in  December,  1846,  was  about  the  enm  of  $60  received 
at  Qalvestoa  on  account  of  freight,  which  sum  was  credited  to  the  acfaDoner 
atd  the  balance  of  said  freight  from  Boston,  being  the  sum  of  $100,  was  tf 
ten  ed  by  said  Lincoln  for  hia  family. 

•  Sevtaik.  That  the  libeliant  first  heard  of  hia  schMtner  being  adiore  on  or 
about  the  25th  day  of  May  last,  while  he  was  at  New  Orleans,  but  he  was 
in  so  critical  a  state  of  health  that  be  waa  unable  to  go  to  Vera  Cmz  to 
look  after  hia  interests,  and  had  to  leave  for  the  north  on  account  of  his  bad 
health  on  or  about  the  3d  day  of  June  last,  and  that  up  to  the  time  (if  leav- 
ing for  the  north  as  aforesaid,  he  had  not  received  any  letter,  infbrmaiioa^ 
or  oommnnication  whatever  from  the  nid  Captain  Liucob,  except  the  aaid 
letlerof  the  2d  day  of  April  hereinbefore  mentioned.  That  the  nid  Captais 
Lincoln  died  at  Vera  Cruz  on  or  about  the  17th  day  of  July  last. 

Wherefiire  the  libeliant  prays  that  proceaa  in  due  form  of  law,  acoording 
to  the  course  of  this  Honwable  Court  in  cauaes  of  Admiralty  aod  Haritima 
jurisdietian.  may  inue  againat  the  uid  schooner  Lucinda  Snow,  her  tackle, 
apparelandfumiture,  and  that  the  a&id  Stubbeand  Rogera,andall 

other  peraons  having  any  interest  Jit  aaid  schooner,  may  be  dted  to  appear 
before  thia  Honorable  Court  aod  to  abow  caoae  why  poaasawon  of  the  add 
schooner  should  not  be  delivered  to  tbe  Ubellant  aa  having  lull  title  to  tba 
posMssioa  thereof,  against  the  said  3tubbe  ai>d  Rogm^ 

and  that  this  HoBomble  Court  would  be  pleased  to  decree  the  aaid  Khoaoer 
to  be  dehvered  to  the  libeliant,  and  that  the  nid  Stubbs  aod  Rogers  may 
be  decreed  to  pay  unto  the  libeliant  all  freight  and  freights  earned  by  aaid 
achotmet  while  in  their  poeaeaaion,  or  in  the  poneaaitHi  of  either  of  them, 
with  damages  and  costs,  and  that  the  libellaqia  may  have  such  other  and 
further  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled  ts 
leceive. 

Alfrku  Paaaoni. 
Sworn,  &c.,  before  me, 

JiB.  W.  Metcalf,  Clerk. 

MiBTiN  Stronq  4,  A.  P.  Smitb,  Proctors. 

A.  P.  Smith,  AdTocate. 
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.No.  8(L— Libel  id  sbh  bt  a  MiMORirr  ovdbr  to  obtain  bbcciutt 

FOR    THE    RETURN    OP  A   TESBBL,    OR   FOR   A   SALB. 

To  the  Honorable  Samuel  R.  Betta,  District  Judge  of  the  United  States 
for  the  Southern  District  of  New  York : 

The  libel  of  A.  B,,  of  the  city  of  New  York,  part  owner  of  the  brig  Packet 
againat  the  said  brig,  her  tackle,  apparel  and  fomiture,  and  against  all  per. 
sons  btervening  for  their  interest  therein,  and  especially  against  C.  D.,  part 
owner  of  aaid  brig,  in  a  cause  of  possesaion,  dvil  and  maritiiiie,  alleges  as 
foUowB : 

Firit.  That  the  libellant  is  the  trae  and  lawful  owner  of  one-quarter  of 
(he  brig  Packet,  of  the  burthen  of  200  tons,  her  tackle,  apparel  and  furniture, 
and  boats,  and  the  raid  C.  D.  ia  the  owner  of  the  remaining  three-quarter* 
of  said  brig,  and  no  other  person  is  owner  of  said  vessel  or  any  portion  there- 
of,  and  the  said  brig  is  now  lying  in  the  port  of  Hudeon,  in  the  Southern 
DirtrictofNew  YoA. 

Second.  That  the  said  0.  D.  has  hifherto  acted  as  ship's  husband  of  mid 
Teasel,  and  has  now  the  pomeswin  thereof^  and  declares  faia  intention  of  des- 
patchhig  said  vessel  on  a  sealing  voyage  to  the  Pacific  Ocean.  That  th« 
libellant  has  expressed  to  said  C.  D.  his  dissent  from  said  voyage,  ana  ha* 
remonstrated  with  bita  on  the  subject,  and  still  disBentB  from  the  oune,  but 
the  aaid  C.  D.  persists  in  his  determination  to  send  her  oo  said  voyage,  and 
ia  now  procuring  her  outfit  and  crew. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  of  this  Honor- 
able Court. 

Wherefore  the  htwllaot  prays  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  fumiturs 
and  boats,  and  that  all  persons  claiming  any  right  in  said  vessel,  and  espe- 
cially the  aaid  C.  D.,  three-quarters  owner  as  aforesaid,  may  be  cited  to  ap- 
pear and  answer  the  matters  aforesaid,  and  to  show  cause  why  the  said  C. 
D.  should  not  be  restrained  from  sending  the  said  vessel  on  the  said  voyage 
notil  good  and  soffident  security  shall  be  given  in  this  court  to  the  iiill  vahie 
of  the  libellanl'a  interest  in  nid  vessel,  ber  tackle,  apparel,  fomiture  and 
boats,  ibr  the  safe  return  of  said  venel  to  the  said  port  of  Hudson,  where  she 
belcM^s,  tend  that  this  Honorable  Court  will  be  pleased  to  decree  that  such 
security  be  given  or  the  posseaoon  of  said  vessel,  her  tackle,  &e.,  be  delivered 
to  the  h'bellant,  with  costs,  and  that  the  said  vessel,  her  tackle,  &c.,  may  bo 
sold  under  the  direction  of  this  Honorable  Court,  and  the  proceeds  of  such 
sale  brought  into  this  court,  to  be  divided  according  to  law ;  and  that  the 
libellant  may  have  such  other  and  further  relief  in  the  premises  as  in  law 
and  justice  he  may  be  entitled  to  receive. 

Sworn,  &o.,  bdbre  me,  A.  B. 

J.  W.  Nelson,  U.  S.  Commissioner. 
E.  J.,  Proctor. 
T.  H.,  Advocate. 

61 
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JAdirtf  and  MUUemtnX  of  partita  atintht  latt  precedent—then  proet 
-^  &  eatn«  of  licitaiioii  or  partititiD,  allegea  aa  follows : 

Firtt.  That  he  is  tm)-fifUu  owner  of  the  brigantine  Red  Rover,  her  tac 
q>pa]«],  fuTiiinire  and  boats ;  that  C.  D.  is  owner  of  two-fitUis  and  E.  F 
owner  of  one-fifUi,  and  is  also  master  of  said  vewel,  and  she  is  now  in 
port  of  New  York. 

Second.  That  in  consequence  of  divermty  of  opinion  and  interest  in  n 
tion  to  the  employment  of  said  vessel,  vbkb  is  irreconcilable,  the  said  own 
are  nnahle  to  agree  upon  cuiy  voyage  or  buriaess  for  said  vessel.  That 
libellant  has  named  a  reasonable  price  for  mid  vessel,  at  which  he  is  will 
to  sell  his  chare,  or  buy  the  shares  of  his  co-owners,  hut  they  refase  eithe. 
buy  or  sell,  and,  in  consequence  of  their  imptacticabiliiy  and  obstinacy,  b 
unable  to  sell  to  any  other  person. 

Third.  That  all  and  sii^ular  the  premises  are  true,  and  within  the  j 
miraJty  and  Maritime  jurbdiction  ofthe  United  States  and  of  this  Hoi 
able  Court. 

Mpierefore  the  libcIIant  prays  that  process  in  due  form  of  law,  accord 
to  the  coarse  of  this  Honorable  Court  in  cases  of  Admiralty  and  Marit 
jurisdiction,  may  issue  against  the  said  brigantine,  her  tackle,  apparel,  fu 
tore  and  boats,  and  that  all  pereons  claiming  any  right  in  said  vessel,  i 
e^Kcially  the  said  C.  D.  and  E.  F.,  part  owners  and  roaster  as  afores 
may  be  cited  to  appear  and  answer  the  matters  aforesaid,  and  that  the  i 
vessel,  her  tackle,  &c.,  may  be  sold  under  tfae  direction  of  this  Honon 
Court,  and  the  proceeds  thereof  brought  into  court  to  be  divided  end  dk>t 
uted  according  to  law,  and  that  the  libellant  may  have  such  other  and  : 
ther  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled 


Sworn,  ^c,  befon  me, 

Chab.  W.  Newton,  U.  8.  Commissioner. 
E.  B.,  Proctor. 
A.  8.,  Advocate. 

No.  83. — Libel  m  bbh  aoainst  a  domsbtio  vesbbl  bt  a  ship  joij 

FOB  UBOB  AND  HATEBIALB— TO  RHrOBCB  A  BTATB  LIBN. 

To  the  Honorable  8amnel  R.  Betts,  Judge  of  the  Dwtriot  Court  of 
United  States  for  the  Southern  District  of  New  Yoil : 

The  libel  of  William  RobiuHxi,  of  nid  district,  ship  joiner,  agninst 
barque  Richard  Alsop,  (whereof  now  is  or  late  was  ti 

ter,)  her  tackle,  apparel  and  furniture,  and  against  all  penom  interveo 
for  their  interest  in  said  barqoe,  m  a  cause  of  ctutnu^  civil  aod  maritime, 
leges  as  Ibllows: 
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Firit.  That  the  sold  barque  Richard  Abop,  is  a  domntie  dijp,  aod  ia 
now  owned,  or  was,  at  the  time  hereioaner  n^ationed,  omwd  by  some  per- 
sons who  are  resident  in  the  State  of  New  wrk,  who  are  to  thd  iibellant 
unknown,  but  who,  as  he  is  informed  and  believes^  reside  in  the  city  of  New 
Yorlc. 

Steoitd.  That  the  said  barqne,  ia  Ihenonth  of  July  last,  beJng  In  the  port 
of  New  Yorli,  in  the  distriet  aforesaid,  the  hltellant  furnished  certain  raate- 
rialB  and  performed  certain  labor  at  a  ship  joiner,  (the  particulars  of  which 
are  meationed  and  set  forth  in  the  schedulo  hereto  annexed,)  towards  the 
altering,  equipping,  and  finishing  the  said  barque,  at  the  requeit  of  the  said 
master,  and  at  the  prices  in  the  raid  schedule  mentioned.  That  the  ohargea 
in  said  scoount  are  juat  and  reasonable,  and  that  said  materials  fumlsti- 
ed,  and  such  labor  done  upon  the  said  Teasel,  were  necessary  and  ^i^mt,  to 
the  altering,  equipping,  and  finialiing  the  said  barque. 

Third.  That  the  said  labor  was  performed  upon  the  said  vessel,  and  that 
said  materiala  so  furnished,  have  gone  into  the  said  barque,  and  have  become 
part  thereof— -and  that  the  amount  of  said  repairs  done,  labor  perfbnned, 
and  materials  furnished,  anumnt  to  the  sum  of  one  hundred  and  eighty-eight 
dollars  and  serenly-nine  cents,  and  that  the  labor  was  done  and  materials 
fumiabed  upon  the  credit  of  said  vessel,  as  well  as  of  the  master  and  owners 
thereof. 

Fourth.  That  the  amount  due  for  said  labor  perlbrmed  upon  the  said 
vessel,  and  such  materials  furnished  to  her,  are,  by  the  law  of  the  Btate  of 
New  York,  a  lien  upon  the  said  veasel,  her  tackle,  apparel,  and  furniture-^ 
and  the  said  vessel  is  now  in  the  Southern  District  of  New  York.^)^ 

Fifth.  That  the  Iibellant  has  repeatedly  requested  the  said  master  to  pay 
bim  the  said  sum  of  one  hundred  and  eighty-eight  dollars  and  seven^-ninfi 
cents,  but  that  the  said  master  has  not  paid  the  same,  and  still  neglects  and 
refuses  so  to  do,  and  that  the  said  sum  now  remains  entirely  due  and  oa- 
poid.       ^ 

Siath.  That  all  and  singular  the  premises  are  true,  and  wilhlo  Ae  Admi- 
ralty and  Maritime  jurisdiction  of  the  United  States,  and  of  this  Honorabls 
Court 

Wherefore  the  k'bellant  prays,  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  isaue  against  the  said  Imrque,  her  tackle,  appaiel,  and  Ibr- 
niture ;  and  that  the  said  master,  and  all  persons  claiming  any  right,  title, 
or  interest  in  the  said  barque,  may  be  cited  to  appear  and  Bnswe^  upon  oath 
all  and  angular,  the  matters  aforesaid,  and  that  the  said  vessel  may  be  coo- 
demned  and  sold  to  pey  the  amount  due  to  the  Iibellant,  with  interest  and 
costs,  and  that  the  Iibellant  may  hftve  such  other  and  further  relief  as  in  law 
and  justice  be  may  be  entitled  to  receive. 

William  Robinsom. 

Sworn,  Ac. 

BoBB  db  Benedict,  Prootors. 
B.  Burr,  Advocate. 

{Sehe^lfe  :-~A  Copf  of  ihi  Bill  of  Urns.) 
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No.  63. — LtBBL  IN  PERSONAM  Br  a  eitip  chahdler  aoainst  tbe 

OWNEB  POB  BOPPLIEB — WITH  ATTACBMBNT  CLAUSE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
Uniled  States  lor  the  Soatheru  District  of  New  York. 

The  libel  of  George  W.  QuiDtard,  of  saJd  District  late  ship  chandler, 
agaioat  Peter  S.  J.  Talbot,  now  or  late  owner  of  the  schooner  Mary,  in'  a 
cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First.  That  in  the  month  of  Juoe,  one  thousand  eight  hundred  and  forlj- 
seren,  said  schooner  then  being  owned  by  the  said  Peter  S.  J.  Talbot,  aod 
lying  in  the  port  of  New  York,  and  under  the  command  of  one  Captain 
Chase,  and  standing  in  need  of  provisions  and  stores — the  tibellnot,  at  the 
request  of  the  said  master,  furnished  to  and  for  the  use  of  the  said  schooner, 
the  providona  and  stores  contained  in  the  schedule  hereto  annexed,  amount- 
ing to  the  sum  of  sixty-eight  dollars  thirty-Sve  cents,  and  that  the  same  was 
furnished  at  the  prices  in  siid  schedule  stated. 

Steond.  That  said  stores  were  necemary  to  enable  said  schooner  to  per- 
form her  intended  vo'yage  or  voyages,  and  were  fumi^ed  on  the  credit  of 
the  said  schooner,  as  well  as  of  die  master  and  owners  thereof. 

Third.  That  the  said  owners  have  been  requested  to  pay  the  said  bill, 
but  have  hitherto  wholly  neglected  and  refused  to  pay  the  same,  and  the 
aom  of  sevens-three  dollars  and  thirteen  cents,  including  interest,  is  now 
justly  due  and  owing  to  the  libellant  for  the  same. 

Fowt\.  That  the  libeltant  baa  been  informed  and  helieres  that  the  re- 
spondeiH^haa  credits  and  efiecta  in  the  hands  of  Brett  &  Veee,  of  the  city  of 
New  Yorlt. 

Fifth.  That  all  and  singular  the  premises  are  true,  and  within  the  Admi- 
talty  and  Maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  hltellant  prays,  that  a  warrant  of  arrest  may  issue  agaioKt 
the  said  Peter  S.  J.  Talbot,  and  in  case  be  cannot  be  found,  then  that  his 
goods  and  chattek  be  attached  to  the  amount  sued  for ;  and  if  sufRcient 
goods  and  chattels  cannot  be  found,  then  that  his  credits  and  effects  be  at- 
tached in  the  hands  of  Brett  &  Voee,  garnishees ;  and  that  he  may  be  re- 
quired to  answer  all  the  matters  aforeaakl ;  and  that  this  Honorable  Court 
wonld  be  pleased  to  decree  the  payment  of  the  amountdue  to  your  libellant,  as 
aforesaid,  ,with  costs,  and  that  he  may  have  such  other  and  further  relief  in 
the  premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

GnonaE  W.  Q,utNTARn. 

Sworn  before  me, 
this  33d  Sept.  1846, 

J.  W.  Nelboh,  U.  S.  Coinm'r. 
Bohr  &.  Beneoict,  Proctors. 
E.  BcRB,  Advocate. 

acHEODLE ; 
(A  Copy  of  the  Bill  of  Ilemt.) 
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No.  84.— LiBiL  HI  'BBM  iaumt  a  BTiAinoAT  fob  rbmiu  ahd  wbauasi. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
Southern  Dktrict  ot  New  York. 

The  libel  of  Maelzaer  Howell,  and  Joeeidi  E.  Coffee,  of  the  city  of  New 
York,  manuKtcturers,  and  doing  bunoeaa  as  co[)artaers  in  the  said  city,  un- 
der the  name  and  style  of  Howell  &  CoSee,  against  the  ateamboat  Fanny, 
whereof  J.  Latson  ie  now  or  late  was  master,  her  tochle  and  furniture,  and 
also  against  all  pereone  ioterveoin^f  for  their  interest  therein,  in  a  cause  of 
contract,  civil  and  maritime,  alleges  as  follows : 

Firil.  The  said  steamboat  or  vessel  Fanny,  of  the  burthen  of  about  one 
hundred  loos,  belonging  to  the  port  of  New  York,  and  for  some  time  past 
and  sow  lying  in  the  port  of  New  York,  and,  being  in  need  of  repairs,  the 
said  Jibellants  furnished  necessary  materials  for  said  steamboat  or  vessel, 
and  did  neQesotry  work  and  labor  upon  the  same  to  make  her  seaworthy, 
which  said  materials,  and  work  aod  labor  are  particularly  mentioned  in  a 
schedule  hereunto  annexed,  that  the  same  materials  fumiahed,  and  woric 
and  labor  done  and  performed  by  these  libellants,  omouuta  to  sisty-seren 
dollars  and  forty-Sve  cents,  and  also  mid  libellants  funuahed  a  berth  for 
sakl  steamboat  to  lie  at  one  of  the  wharves  of  the  said  city  of  New  York, 
the  wharfage  whereof  amounts  to  thirty-six  dollars,  and  that  all  of  mid  ma- 
terials furnished,  and  work  and  labor  done  and  performed  npon  said  steam- 
boat or  vessel,  and  mid  berth  or  wharfage  were  necessary  for  said  steamboat 
or  vessel,  and  that  said  work,  labor  and  wharfage  together  amounts  toJtllS  45. 

Steond.  That  the  master  of  said  steamboat  or  vessel,  and  her  owners, 
have  nerer  yet  paid  to  these  libeLaots  mid  sums  of  money,  or  either  of 
them,  or  any  part  thereof,  but  have  hitherto  wholly  neglected  and  refused 
so  to  do,  and  said  steamboat  is  now  in  the  Southern  District  of  New  York. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  States  and  ol'thisIIoDotable 
Court. 

Whereupon  these  libellants  pray,  that  process  in  due  form  of  law,  ac- 
cording to  the  couiae  of  this  Honorable  Court  in  cases  of  Admiralty  aod 
Maritime  jurisdictioD,  may  issue  against  the  said  steamboat  Fanny,  her 
tackle,  apparel,  and  furniture,  that  all  persons  claiming  any  right,  title,  or 
interest  in  the  said  steamboat  or  vemel  may  be  cited  to  appear  and  answer 
all  and  singular,  the  matters  aforesaid,  and  that  the  said  steamboat  may  be 
condemned  and  sold  to  pay  the  demands  aod  claims  aforesaid,  with  in* 
tereals  and  costs,  and  that  the  libellant  may  have  such  other  and  far- 
ther relief  as  in  law  and  justice  he  may  be  entitled  to  demand. 
Joseph  B.  Coffee, 

Sworn,  &c.  One  oT  the  Finn  of  Howell  &,  Coffee. 

D.  E.  Wheeleb,  Proctor. 

J.  ^  Morton,  Advocate, 

eOHiDOLi : 
(A  Copy  of  At  Sm  of  hmu.) 
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Na.  86. — A  UBii.  in  b 


To  the  HoDonble  Samuel  R.  Better  Judge  of  the  Diatiict  Conrt  oT  tba 
United  State*  for  the  Southern  DwDict  of  New  York  : 

The  libel  ominun  BeoDer  oTEejr  Weft,  in  the  territw;  of  Florida,  mer- 
chant,  agaioK  the  brig  Jompb  Qorhaai  of  the  port  of  Cherleeton,  in  the 
■tale  of  Sooth  CaroGoa,  now  lying  in  the  port  of  New  Yori^  (whereof  John 
Williams  now  u^  or  late  waa^  master,)  her  tadJe,  aj^iarel,  rurnitore  and 
freight,  and  alao  against  all  peraooB  lawfully  interreuing  for  their  interest  in 
the  said  brig,  in  a  cause  of  contrect,  civil  and  moiitioie,  alleges  as  follows ; 

Firtt.  That  the  said  brig  Joseph  Oorham,  of  the  burthen  <^  one  huodred 
and  forty-six  ton^  or  thereabouts,  is  now  owned,  and  wa«  at  the  time  here- 
inefter  mentianed  owned,  by  tome  perwrni  resident  out  of  the  state  of  New 
Yoric,  who  are  to  the  libellant  unknown,  but  one  of  whom,  as  he  ja  informed 
and  believea,  reeides  in  the  Stale  of  South  Carolioa,  and  the  otheiB  ia  the 
state  of  Connecticut,  and  that  the  said  brig  belongs  to  the  portof  Charleeton 
in  tlie  said  state  of  South  Carolina. 

Steond.  That  the  Kid  brig,  sometime  in  the  early  part  of  June  last,aiiled 
from  the  said  port  of  Charleston,  bound  to  the  said  port  of  Key  West,  under 
the  command  of  the  said  John  Williams  as  master.  And  that  in  the  coutm 
of  the  said  voyage,  and  nmetime  on  or  about  the  twentieth  day  of  June  laa^ 
the  said  brig  got  on  shore  on  the  Florida  Reef,  and  mifiered  great  damage. 
That  the  said  brig  waa  subsequently  got  off  eod  carried  into  Key  West, 
where  it  was  found  that  it  was  ueceaeary  that  she  should  undergo  a  courM 
of  tboroBgh  and  expensve  repairs  and  be  furnished  with  certain  supplies,  ia 
order  to  render  her  seaworthy  and  £l  to  go  to  sea. 

Third.  That  the  said  John  Williams,  master  as  aforesaid,  accordingly 
went  on  and  repaired  said  brig,  and  putchsaed  nid  supplier  and  that  the 
azpensea  of  such  repaire  and  supplies  itecesserily  amounted  to  about  twuity- 
one  hundred  dollars.  That  the  sud  master,  not  having  the  funds  to  pay  for 
the  said  repairs  and  supplies,  applied  to  this  libellant  at  Key  West  aforesaid 
for  a  loan  of  part  of  the  amount  necessary  for  that  purpose.  And  that  this 
libellant  Bccardiagly  advanced  to  the  said  John  Williams,  fOT  the  use  of  the 
said  brig,  and  on  ber  credit  and  that  of  her  said  master  and  owixrs,  on  the 
eighth  day  <^  July  last,  the  mm  of  uteeo  hundred  and  sis  dollars  and 
seventy-five  cents,  to  be  repaid  to  tiuB  libellant  00  the  arrival  of  the  said  brig 
at  New  Yorit,  (to  which  port  she  wae  destined  from  Eey  West  aforesiid,) 
and  that  the  said  sum  of  sixteen  hundred  and  six  dollars  and  seventy-fire 
cents  was  applied  by  the  said  John  Williams  towards  payment  of  the  said 
repairs  and  supplies, 

fourth.  That  shortly  after  the  mokiog  of  the  said  advance  by  this  libel- 
lant, the  Bud  brig  sailed  from  Eey  West  for  the  port  of  New  Yoric,  where 
she  arrived  some  two  or  three  days  tance.  That  alter  her  arrival  at  the  nid 
port  of  New  York  this  hliellant  applied  to  the  said  John  WilliamH,  master  as 
ofwesaid,  for  re-payment  of  the  nid  amount  so  advanced  by  him  as  afbre- 
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•Bi^  Khlcfa  the  said  tnasUi  declined,  on  the  ground  that  be  vma  utterly  un- 
able BO  to  do.  And  that  the  slid  brig  baa  now  been  taken  pomenon  of  by 
one  or  her  Bald  owners,  who  reliwea  to  reooguize  the  nid  debt,  or  make  any 
pTDviaon  therefor,  to  the  damage  of  thia  libellant  of  the  full  sum  of  szleen 
hundred  and  six  dollars  and  aerenty-five  cents. 

Fi/lh.  That  the  nid  brig,  on  her  said  voyage  from  Key  West  to  New 
York,  brought  a  cargo  on  freight,  the  whole  or  the  greater  part  of  whkb  k 
now  on  board  of  the  laid  brig,  and  tbe  fi«ight  whereof  ia  atill  uncolleoted. 

Sixth.  That  all  and  singulai  the  premiaea  are  true,  and  within  the  adml- 
ralty  and  maritime  jurisdiction  c^  the  United  States  and  of  tbia  Hoooiabla 
Court  Wherefore  the  libeliaot  pmya  that  proceaa  in  due  form  of  law,  ao- 
cording  to  the  course  of  this  Honorable  Court  in  cauaea  of  admiralty  and 
maritime  juriadiction,  may  issue  againat  the  aaid  brig,  her  tackle,  apparel, 
furniture  and  freight,  whereaoever  the  same  shall  be  found,  and  that  all  per- 
sons claiming  any  right,  title,  or  interest  therein  may  be  dted  to  appear  aitd 
to  ansirer,  upon  oath,  all  and  singular  the  mattera  aforesaid,  and  that  thia 
Honorable  Court  would  be  pleased  to  decree  the  payment  of  the  amount  ao 
due  to  the  libelhnt,  with  costs,  and  that  tbe  libeUant  may  luve  aucb  other 
and  further  relief  as  in  law  Bad  justice  he  may  be  entitled  to  receive. 

William  Bmhbk. 

Sworn,  &c. 
Gurnn  A  Hatbrs, 

Proctore  fbr  Ijbellant. 
Gbokoi  Gbifpin, 

Advocate  for  LibeUant 

No.  86.— A  LIBEL  IM  PERSONAM  A0AIH8T  TBB  OWKEBS  FOn   eCPPLlEa 
)  BY  THE  MASTER  IK  A  rOHEIOK   POBT. 


To  the  Honorable  Samuel  R.  Betta,  Judge  of  the  Diatrict  Court  of  Iha 
United  Slates  for  the  Southern  District  of  New  York: 

The  hlwl  of  Simeon  H.  Lewia  and  John  C.  Clapp  of  Boaton,  in  the  state 
of  Massachusetts,  grocers,  against  Gilbert  Hatfield  and  James  T.  Bertine 
now  or  late  ownera  of  the  brig  or  Teasel  called  tbe  Gulielma  of  New  Yosk, 
in  a  cause  of  contract,  dvil  and  maritime,  allegoa  as  fiiUows ; 

First.  That  at  .various  timea  during  the  year  eighteen  hundred  and  forty- 
one  the  said  brig  Gultelma,  then  under  the  command  of  Richard  Smith,  and 
owned  by  the  said  Gilbert  Hatfield  and  Jamea  F.  Bertine,  waa  lying  at  Boe- 
ton  aforesaid,  and  standing  in  need  of  storey  proviaion^  and  other  neceaaa- 
riea,  to  enaUe  her  to  perform  her  intended  voyage  n-  voyages,  and  the  Lbel- 
lants,  at  the  request  of  the  aaid  maater  of  the  said  brig,  did  funwh  to  and 
for  the  use  of  the  mid  brig,  provisions,  stores  and  other  necesBariei^  to  enable 
aaid  brig  to  perform  her  mid  intended  voyage  or  voyagea,  to  the  amonnt  of 
four  hundred  and  twenty-five  doUara  and  five  cents,  which  said  bill  is  here- 
unto annexed,  ngned  and  approved  by  the  aaid  nuialer  j  and  the  said  previ- 
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■lonB,  stores,  and  other  neeesBaries  were  famiahed  on  the  credit  or  the  said 
brig,  aod  the  roaster  and  owners  thereof. 

Second.  That  the  libellanta  have  repeatedly  reqaested  the  said  master  and 
the  said  owners  to  pay  them  the  said  sum  of  money  so  due  the  libellants,  for 
the  provisions,  stores,  and  other  necessaries  so  fumiahed  as  aforesaid,  but 
that  the  said  master  and  owners  have  hitherto  neglected  and  refused  to  pay 
the  same,  and  still  neglect  and  refuse  so  to  do.  And  that  the  sum  of  one 
hundred  and  eisty-nine  dollars  and  five  cents,  with  the  interest,  ore  still  due 
to  the  libellant  over  and  above  all  payments  and  deductions. 

Third.  That  all  and  singular  the  premises  are  true,  and  withia  the  admi- 
ralty and  maritime  jurisdictioa  of  the  United  States  and  of  this  Honomble 
Court 

Wherefore  the  libellants  pray,  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  Gilbert  Hatfield  and  James  F.  Ber- 
tine,  owners  as  aforesaid,  and  that  they  may  be  required  to  answer  all  and 
nugular  the  mattera  aforesaid,  and  that  this  Honorable  Court  would  be 
pleased  to  decree  the  payment  of  the  amount  due  as  aforesaid,  with  interest 
and  coata,  and  that  the  libellants  may  have  such  other  and  further  relief  as 
in  law  and  justice  they  are  entitled  to  receive. 

Simeon  H.  Lewis, 
John  Clafi-, 

by  the  Attorney  in  fact, 
A.  B. 

Burr  &,  BEMEnrcr,  Proctors. 

E.  C  Benedict,  Advocate. 

No.  87. — JuBAT  BY  AN  ATTORNEY  IN  FACT. 

Sciuthera  Dutrict  of  New  Yori,  tt. — A.  B.  of  said  district  being  duly 
BWOTn,~says  that  he  is  the  attorney  in  &ct  for  the  libellants  above  named, 
who  reside  in  Boston,  and  that  the  foregoing  libel  is  true,  according  to  bis 
best  knowledge  and  beliel^ 

A.B. 
Sworn  before  mo, 

J,  W.  Nelsok,  U.  S.  ConunisBioner. 

SOBEDOLE. 

{A  ecps  of  the  bill  of  item.) 

No.  88. — A  LIBEL  IK  PERmNAM  B1 
OP  A  PAHBEMUEa  SOAT  OH  THE  H 
PROS    DAT   TO    DAT. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the  Southern  District  of  New  York  : 
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The  libel  oTJamea  McCur  or  the  city  of  New  York,  butcher,  agaJDct  An- 
cram  LiTingaton  and  Chariea  H.  Hedges^  ownera  of  the  tteamboat  HudMui, 
in  a  cauae  ofcoDtract,  civil  and  maritime,  t^legee  u  follom: 

Firtt.  That  during  the  month  of  January.  February,  March,  AprC,  May, 
June,  and  July  of  the  year  ooe  tbousaod  eight  hondred  and  forty-aiz,  the 
•aid  ateamboat,  whereof  the  aaid  LiTiogetoo  and  Hedges  were  ownara,  being 
a  paaaeoger  ateamboat,  and  engaged  in  making  tripa  on  the  Hudson  River 
to  and  from  the  porta  of  New  York  and  HudeoD,  thia  libetlant  did  furoiah 
meala  from  time  to  time  to  raid  ileamboat,  at  the  request  of  the  master  there- 
of) a  roll  accoant  of  which  is  contained  in  the  schedule  hereunto  annexed, 
amoonting  in  the  whole  to  the  aum  of  one  hundred  and  eighty-eight  dollars 
and  fifteen  cents,  over  and  above  all  credits. 

Second.  That  the  sitid  meats  were  fbmished  for  the  use  of  aaid  steamboat 
for  the  daily  coosamption  of  her  passengers,  officers,  and  crew,  and  were 
neceaaary  to  enable  her  properly  to  make  her  aaid  tripa  and  earn  passage 
tDoney. 

Third.  That  although  oflen  requested,  the  said  owners  have  Dot  paid  the 
said  aroouDt,  nor  aoy  part  thereof  to  this  tibellant,  and  that  the  same  ia  now 
justly  due  him. 

Fourth.  That  all  and  singular  the  premises  arc  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States  and  of  ttiis  Honorable 
Court 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest,  according  to  the 
course  of  thia  Honorable  Court  in  casea  of  admiralty  and  maritime  jurisdic- 
tjon,  may  issue  against  the  said  defendants,  apd  that  they  may  be  required 
to  answer  all  and  singular  the  matters  aforesaid,  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  payment  of  the  amount  so  due  to  the 
libellant^  with  eoata,  and  that  the  bbelhnt  may  have  such  other  and  farther 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

J.  HoCtra. 

Sworn  before  me  thia  day 

of  December,  1847, 

JoBH  W.  NcLBON,  U.  S.  CoromiwioiKr. 
BuBB  &  BinaDicT,  Proclora. 
E.  C.  BuKDiOT,  Advocate. 

SCBEOULE. 

(Copy  bill  of  iltitu.) 

No.  89. — ApnnAviT  to  omim  snHHONS. 

Brig  havttly  Captaia  Wm.  Lawrtnea,  and  Oisn«ri, 

To  Bebnabd  Ola  hot,  Dr. 
To  wages  as  second  mate,  from  July  10, 1843,  to  January  20, 
1844.  at  »30  a  month,  tl26  66 
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Bnmgbt  forward,  tl26  66 

CBEDtT. 

By  one  moath's  advaoce,  $20  00 

Cash  in  Oikraltar,  15  00 
Cash  in  Memna,  30  00 

Hospital  money,  S  months  1  20  f  66  20 

Balance  dae,  $00  46 

SouTBEU  DuTSiPT  or  N«w  Tobk,  m. : — 

Bernard  Qlan^,  late  mariaer  on  board  the  brig  Lowell,  being  duly  sworn 
eaya — That  in  July,  1843,  be  shipped  on  board  brig  Lowell,  whereof  Wil- 
liiun  Lawrence  was,  and  Btill  ia  master,  then  lying  in  the  port  of  New  Yark, 
aa  aecond  mate,  {or  ordinary  tMtmm,  or  mate,  or  cook,  at  tht  eatt  mag  it,) 
at  the  wage*  of  twenty  dollam  a  month,  to  perform  a  voyage  to  one  or  more 
porta  in  the  Mediterranean,  and  bank  to  the  United  States,  and  ugned  tbe 
nsual  abipping  articles  for  said  voyage,  which  are  retained  by  the  said  mas- 
ter. That  the  deponent  performed  said  voyage,  anil  in  aJt  respects  did  bis 
dnty  as  such  second  mate,  till  the  arrival  of  said  vessel  in  the  port  of  Paler- 
mo, where,  without  cause,  he  was  turned  ashore  from  saul  vessel  by  the 
said  master,  and  prevented  from  performing  the  remainder  of  the  voyage. 
That  be  retomed  to  the  United  States  as  passenger  in  another  vessel,  and 
said  brig  Lowell  arrived  at  the  port  of  New  York  on  the  iiOth  day  of  Jan'y 
inst.  where  she  now  is.  That  there  is  now  due  to  him,  for  his  wages  on 
said  voyage,  a  balance  of  sixty  dollars  and  upwards,  as  shown  by  the  above 
schedule,  which  ia  just  and  true,  which  belance  tbe  said  master  has  refused 
to  pay. 

Bernakd  Glancy. 
Sworn  Jany.  30lb,  1844, 
before  me, 

Georqe  W.  Morton,  U.  S.  Commissioner. 
(Or  Juilice  of  tht  Peace,  or  DUtriet  Judge, 
Of  Iha  eoMt  may  be.) 

No.  90. — Pkeliminast  sumuonb  for  bEahah's  waces. 

To  tit  Matter  and  OwntTt  of  tht  Brig  LovtU : 

I,  Oeorge  W.  Morton,  United  States  CommiraioDer,  do  hereby  summon 
you  to  be  and  appear  before  me,  at  my  office,  at  the  United  States  Courts, 
in  tbe  City  Hall,  in  the  City  of  New  York,  on  the  3l8t  day  of  January, 
instant,  at  10  o'clock  in  the  fbrenoon  of  that  day,  then  aod  there  to  show 
cause,  if  any  you  have,  why  proceu  of  attachment  should  not  issue  from 
the  District  Court  of  this  District  against  the  brig  Lowell,  her  tackle,  appa- 
rel and  furoi'.ure,  according  to  the  course  of  Admiralty  Courts,  to  answer 
the  claims  of  Bernard  Qloney,  for  mariners  wages. 
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Gtvea  iioder  1117  haad,  thia  30th  day  of  January,  in  the  yoar  of  oar  Lord 
one  thooBBiid  oigbt  huodred  and  fbrty-fire. 

Qbo.  W.  Moktoh,  U.  S.  < 
Bobs  &  Bbnbdict,  Proctors. 


No.  9L— Aphdavit  or  bebvicb  op  tbe  somhonb. 

SmUhtm  DUIriet  •/  N.  Y.  n. : 

John  0.  Magrath,  of  tbe  City  of  Nenr  Yi»-k,  clerk,  being  duly  awiom, 
my»—Tbat  on  the  thirteenth  day  of  January,  instant,  be  eerred  the  sum- 
moni^  of  whidi  the  within  is  a  copy,  by  delivering  the  ■ame  to  the  muter 
of  the  brig  Lowel,  therein  named.  (Or  by  leaving  the  same  00  board 
the  brig  Lowel,  niihio  oamed,  with  the  penoDs  in  charge  thereof,  the  mas- 
ter being  abaenL  Or,  by  featening  the  atune  in  a  coospicnous  plaee  on  (h« 
loaEt  of  said  Teswl,  no  perwn  being  on  board  in  charge  thereof.) 

J.  C.  Maorath. 
Sworn  Jaaoaiy  31,  1844, 
b^oreine, 

Geo.  W.  Mobtok,  U.  S.  f 


No.  92.— GfiBTtnCATE  op  tbe  tlAalSTHATE. 

I  her^y  certify  to  the  Olerh  of  the  District  Court  for  the  Soathem  Dis- 
trict of  New  York,  that  there  ia  sufficient  cause  of  complaint  whereon  to 
fouod  Admiralty  Process  against  the  brig  Lowell,  her  tackle,  apparel  and 
funnture,  to  answer  for  the  wages  of  Bernard  Glancy. 

January  31,  1844. 

Geo.  W.  MasTON,  U.  8.  CommisBiooer. 


No.  93.— LiBBL  in  bkk  roa  sbanak's  waoks,  afteb  PBELiwHARr  bcnmoks 


To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni- 
ted States  for  the  Southern  District  of  New  York. 
The  libel  of  Bernard  Glancy,  mariner,  formerly  second  mate  of  the  brig 
Lowell,  whereof  Wm.  Lawrence  then  was  and  is  master,  against  the  said  brig 
Lowell,  her  tackle,  apparel  and  furniture,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein,  in  a  cause  of  wages,  civil  and  marl- 
time,  alleges  as  fallows : 

Firsi.  That  some  time  in  the  month  of  Jaly,  one  thonsand  eight  hundred 
and  forty-three,  the  said  vessel  being  in  the  port  of  New  York,  and  bound 
on  a  voyage  thence  to  one  or  more  ports  in  the  Mediterranean  sea,  and 
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baok  to  the  United  8t<U«a,  the  Mid  mutor,  by  hiiimiror  hb  agent,  did  ship 
and  hire  the  libellant  to  oerre  u  «cond  mate  oo  board  the  said  veaset  lor 
the  nid  Toyage,  at  the  wagea  of  twenty  dollar*  per  moDth.  That,  for  the 
due  performatice  of  the  loid  rdyage,  the  libellant  ajgoed  ihipping  artielea, 
which  are  nawin  the  poasesaioo,  or  under  the  coatrol  of  the  laid- roaster,  and 
vhicb  the  Lbellant  praya  may  be  produced  to  this  Honorable  Court,  for 
further  certainty  in  the  premiaee,  and  for  the  benefit  of  the  Ubellaat ;  and 
that,  ID  pnriuanee  of  the  aaid  agreement,  the  libellant  entered  into  the  Mr- 
vice  of  the  nid  brig,  as  nieh  eecond  mate,  on  or  about  the  tenth  day  of  the 
month  of  July,  in  the  year  aforeaaid. 

Second.  That  the  eaid  brig  haTing  taken  on  board  a  cargo,  proceeded 
therewith,  and  with  the  Lljeltent  on  boerd,  for  the  port  of  Oibrallar,  where 
•he  nfely  arrired  and  diacharged  her  cargo,  and  made  freight  That  die 
proceeded,  thence  to  Sardinia  with  certain  specie  on  board,  where  she  sBfely 
arrired ;  and  that  lAe  proceeded  thence  to  Menina,  where  she  safely  ar- 
rired, and  diacharged  the  vid  specie,  and  having  taken  on  board  another 
eaigo,  she  proceeded  therewith,  and  with  the  libellant  on  board,  for  the  port 
of  Palermo,  where  abe  nfely  arrived,  and  where  ahe  completed  her  cargo. 

7%ird.  That  while  the  said  veasel  was  lying  at  Palermo  aforesaid,  on  the 
tenth  day  of  December,  1843,  the  said  master  unjustly,  and  without  any 
cause,  and  without  the  coosent  of  the  libellant,  and  against  his  wilt,  turned 
him  on  shore,  and  would  not  permit  him  to  perform  the  remainder  of  the 
voyage,  and  the  said  brig  completed  leid  voyage,  and  arrived  at  the  port  of 
New  York  on  the  29th  day  of  January,  1844,  where  she  now  is. 

Fourth.  That  during  the  whole  time  the  libellant  was  on  board  the  said 
brig,  to  wit,  from  the  time  of  his  entering  on  board  thereof]  to  the  time  of 
Ilia  discharge  therefrran,  be  well  and  faithfully  performed  his  duty  as  eui^h 
aeoond  mate,  and  waa  obedient  to  all  lawful  commands  of  the  said  master, 
and  the  master  of  the  aaid  brig,  whereby  he  became  entitled  to  demand 
wages  Ibr  the  whole  voyage  of  aaid  vessel  till  her  return  to  the  United 
States  ;  and  at  the  time  of  his  arrival  in  New  York,  there  was  due  to  him 
the  ram  of  sixty  doUan  and  upwards^  over  and  above  all  just  dedu» 

Fifth.  That  all  and  singular  the  premise*  are  true,  and  within  the  Ad- 
miialty  and  Maritinie  jurisdiction  of  the  United  Stales  and  of  thia  HoQOrahle 
CourL 

Wherefore  the  libellant  pnyw  that  pruceas  in  due  form  of  law,  areording 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Marilime 
jurisdiction,  may  issue  against  the  said  brig  Lowell,  her  tackle,  apparel  and 
fumituie,  and  that  all  persons  claimiig  any  right  or  interest  therein,  may  be 
cited  to  appear  and  answer  all  and  singular,  the  matters  aforesaid,  and 
that  this  Honorable  Court  would  be  jdeaaed  to  decree  the  payment  of 
wages  aibreeaid,  with  coats,  and  that  the  said  veesel  may  be  condemned 
and  sold  to  pay  the  same ;  and  that  the  libellaDt  may  have  such  other  and 


^d  by  Google 


PRACTICAL  F0RH3.  403 

further  rdnTia  the  prnmiwi.  u  in  law  oad  joatioe  he  may  be  eatiUad  to  re- 
ceira. 

BcKMUtD  ai.U(CT. 

Swnni  January  30tb,  1844, 
beToreme, 

Qeohoe  W.  Mobtoh, 

U,  S.  riiiiiiiiiwiiini  I 
BcRB  db  Bekedict,  Praetor*  for  LJb't 
Bdbb,  Advocate. 

No.  94.— LiBtL  1 

[.En  THE  POR' 

iti  waica  CASES  imukdiate  pbocebb  uav  isboe  witbodt  t 

To  the  HfHwrable  Samuel  R.  Bett^  Judge  of  the  Dirtjiet  Cmrt  of  the 

United  Stalei  for  the  Saatheni  Diithct  orNew  York : 

The -libel  of  John  Oraham,  of  nsl  Diitricl,  late  Manias  oa  board  the 
Khooaer  State  Rights,  whereof  ailranua  CuKiaiinga  umr  is,  or  lately  ffaa, 
nuwtsr,  agaiiut  the  ^d  achooner,  her  tackle,  apparel  and  funutnre,  and 
agaiogt  all  porsona  lawfully  iaterreniog  for  their  totereat  in  aaid  Bcboofwr,  in 
a  eatiae  of  wage*,  civil  and  maritime,  allege*  aa  followa : 

Firil.  Tha^  some  tame  in  tiie  moolh  of  Jaanary  laat,  aaid  Khoooer,  tbea 
lying  in  the  port  of  CbarJeatoo,  and  bound  on  a  voyage  thence  to  Marfrw^ 
borough  in  Ncalh  Carolina  and  back,  the  aald  nuwter,  by  himaelf  or  hw  agent 
hired  the  libellaot  to  serve  aa  seaman  on  board  the  nid  veasel,  dnring  the 
aaid  voyage,  at  the  wages  of  sixteen  dollan  per  month,  by  verbal  agreement, 
Um  libellant  having  aig^ted  do  abipiring  articles.  That  in  pnisnanee  of  aaid 
agreemeat  the  libellant  entered  on  board  and  into  the  aeirice  of  the  aaid  ship 
aa  soch  fwrn"*!,  on  or  abont  the  twenty-ninth  day  of  the  aaid  mooth  of  Ja- 
Doary. 

Bteoni.  That  the  aaid  schooner  having  taken  on  board  a  cargo,  proceeded 
therewith,  and  with  the  libellant  on  board,  for  Marfreesboroogh,  where  she 
aafely  arrived  and  diacharged  her  cargo,  and  made  freight.  That  having 
taken  on  board  another  cargo,  ahe  procMded  therewith,  aai  with  the  libel- 
iant  on  board,  for  the  port  of  Charleston,  where  alie  aafely  arrived  and  di»- 
charged  her  cargo,  and  made  freight,  and  her  voyage  ended. 

TIttTd.  Thatat  thereqDeBtDfsLidmaater.theUbellBntcontinnedmboard 
the  said  echoooer,  at  the  wages  aforesaid,  and  the  aaid  achooner  having  taken 
on  board  another  cargo,  proceeded  therewith,  and  with  the  Ubellant  on  board, 
for  the  port  of  Jericho  in  the  state  of  Qeoigia,  where  ahe  aafely  arrived  and 
discharged  cargo,  and  made  freight.  That  having  taken  on  hoard  a  ea^o 
of  live  oak,  she  proceeded  therewith,  and  with  the  libeUant  on  board,  for  ^ 
port  of  Norfolk,  where  she  safely  arrived  and  discharged  a  portion  of  her  car- 
go, and  made  freight  That  ahe  proceeded  from  thence  with  the  residue  of 
her  cargo,  and  the  libellant  on  board,  for  the  p(Hl  of  Pbiladelfdiia,  where  die 
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aafely  arrived  and  diach&rged  her  cargo,  and  made  freighL  That  bavin, 
taken  on  board  another  cargo,  she  proceeded  therewith,  and  with  the  libe 
lant  00  board,  for  the  port  or  New  York,  where  she  safely  arrived,  and  th 
liballant  was  duly  diadm^d  on  the  seventh  day  of  August  last,  and  th 
said  schooner  has  Binee  made  another  voyage. 

Fourth.  That  during  the  whole  time  he  was  on  board  of  said  vessel  to  th 
time  of  his  dischaige  therefrom,  he  welt  and  faithfully  performed  his  duty  o 
each  seaman,  and  was  obedient  to  all  lawful  eommands  of  the  said  mastei 
and  the  other  oRicera  of  the  said  schooner,  and  was  entitled  to  be  paid  hi 
wages  which  were  then  due,  and  amounted  to  the  sum  of  eighty-nine  dollai 
fljkd  upwards,  over  and  above  all  just  deduction*. 

lyiA.  That  the  laid  schooner  has  left  the  port  of  delivery,  where  th 
said  voyage  ended,  without  paying  to  the  Ubellant  the  balance  of  wages  du 
to  him  as  aforesaid. 

[Or  this,  iftibt  trw.— 

\ Fifth.  That  the  said  schooner  is  about  to  proceed  to  sea  before  the  en< 
often  days  next  after  the  delivery  of  ber  cargo  or  ballast  ] 

Sixth.  That  all  and  laogular  the  premises  are  true,  and  within  the  admi 
ralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorahl 
Court. 

Wherefore  the  libellent  prays,  that  process  in  due  form  of  law,  accord 
ing  to  the  course  of  courts  of  Admiralty,  and  of  this  Honorable  Court,  ii 
cases  of  Admiralty  and  Maritime  jurisdictbo,  may  iuue  against  the  sai 
■chooner,  her  tackle,  apparel  and  furniture,  and  that  all  persona  claiming  en; 
right,  title,  or  interest  therein,  may  be  cited  to  ajqMar  and  answer  upon  oaii 
all  the  matters  aforesaid,  and  that  this  Honorable  Court  will  be  pleased  I 
decree  the  payment  of  the  wages  aforesaid,  and  with  coats,  and  that  thesaii 
vessel  may  be  condemned  and  sold  (o  pay  the  same,  and  that  the  libellan 
■aay  have  such  other  and  liirther  relief  in  the  premise*  as  in  law  and  justio 
he  may  be  entitled  to  receive. 

JOHK  Gbahan. 

Sworn,  October  5, 1846, 

AUZARBEB  GtBDtMBt, 

U.  S.  Cooiminbner. 
Busa  &  BinsnicT,  Proctor, 
Boas,  Advocate. 

No.  95. — A  LIBEL  tN  BBH  AHO  IN  FERSONAU  BT  SEVERAL  SEAUBl 
AOAIHST  A  SHIP,  FREtQBT  AND  MASTER,  FOR  WAQES  ANO  SHORT  AL 
LOWANCE  or  BREAO. 

To  the  Honorabis  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Uni 

ted  Slates  for  the  Southern  District  of  New  York. 

Tbe  libel  of  John  C.  Duffie,  Alfred  Sandfoid,  Alexander  Wilson,  Benjn 
min  Hoffman,  Robert  Twiss,  and  Charles  M'Carty,  of  nid  diririct,  mari 
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nere,  laU  eeanieii  on  board  Iha  barqoe  Childe  Horrid,  wliereoT  one 
Croeby  DOtr  ia,  or  lately  vaa  master,  agaiiwt  th«  nid  barqne,  ber  bKkle, 
apparel  and  rumilure,  and  the  freight  due  for  her  cargo,  now  or  lately  laden 
therein ;  alao,  agaioit  all  penona  lawfiillj  jaterrening  for  their  interesl  in 
■aid  veMel,  and  anoint  CiMby,  matter  of  aaid  reaKl,  in  a  canae  of 

wage*,  dvil  and  maritime,  allegea  aa  ibJlowa : 

Pirtl.  That  aome  time  in  the  month  of  November,  one  thonaand  eight 
handred  and  forty-four,  the  barqiN  Childe  HaroU,  whereof  the  aaid 
Crosby  waa  master,  then  lying  in  the  port  of  New  YoA,  and  bound  on  a 
voyage  from  the  nid  port  of  New'York,  to  one  or  more  porta  in  Soath 
America,  and  back  to  a  port  of  diacharge  in  the  United  Ettalea ;  the  nid 
niaater,  by  hinuelf  or  hia  agent,  hired  the  libellanta,  die  aaid  Duflie,  Hofi- 
man,  Wilaon,  Sandford,  McCarthy  and  Twiaa,  to  aerve  ai  aeamen,  and  the 
libellant,  Howland,  to  aerve  aa  an  ordinary  aeaman  on  board  nid  veaael,  for 
and  during  the  voyage,  at  and  eiior  the  rate  of  wages  of  eleven  dollan  per 
tnnnth  to  each  of  the  libellanta,  except  the  libellant  Howland,  who  was  to 
receive  the  wagee  of  seven  dollars  per  month.  That,  for  the  due  perform- 
BDce  of  the  aaid  voyage,  the  hlMllaiitB  atgned  shipping  articles,  which  are 
now  in  the  pooacsmon  or  under  the  control  of  the  roaMer  or  owners  of  the 
nid  veaael,  and  which  the  libellanta  pray  may  be  produced  to  this  Honor' 
able  Court,  for  farther  certainty  in  the  pretniaea,  and  for  the  benefit  of  the 
libellants.  That  in  pursuance  of  the  said  agreement,  the  UbellaDls  entered 
into  the  service  of  the  said  vessel  as  such  Beamen  as  aforesaid,  on  or  about 
the  thirteenth  day  of  the  inoDth  of  November,  in  the  year  afiMvsaid. 

Stcotid.  That  the  aaid  vessel  having  taken  on  board  a  cargo^  proceeded 
therewith,  and  with  the  libellants  oa  board,  for  the  port  of  Cellao,  where 
she  safely  arrived,  and  delivered  her  cargo  and  made  freight  That  the 
said  vessel  having  taken  ballast  on  board,  proceeded  therewith,  and  with 
the  libellants  on  board,  for  the  port  of  Aqok»,  where  she  mSt]j  arrived. 
That  having  there  taken  on  board  a  cargo,  she  proceeded  therewith,  and 
with  the  hlMllanta  on  board,  tar  the  port  of  Arica,  where  she  safely  arrived, 
and  where  she  look  on  board  some  additioDal  cargo,  and  proceeded  to  the 
port  of  New  York,  where  she  safely  arrived,  on  or  about  the  4th  day  of 
October  instant,  where  she  now  ia,  and  where,  since  the  arrival  of  the  said 
vessel,  the  libellants  have  all  been  duly  discharged  from  the   service 

Third.  That  during  the  voyage  from  New  York  to  Callao,  and  fn  about 
one  month  and  a-half,  the  libeUants  were  on  a  abort  allowaaee  of  good  and 
wholesome  slup  bread,  the  bread  which  was  fumidied  lo  the  libellants  be- 
ing mouldy,  rotten  and  wormy,  and  unfit  to  be  eaten ;  and  that  during  all 
the  voyage  from  the  port  of  Callao  to  Aquieo,  and  from  thence  till  the  n- 
turn  of  the  vessel  to  this  port,  and  for  the  period  of  about  six  months  and 
a-half,  they  were  on  a  short  allowaaee  of  good  and  wholesome  ship  bread, 
(the  bread  that  was  furnished  to  the  hbellanls  being  of  the  same  description 
as  that  rumishcd  for  their  use  on  the  poasage  to  Callao,}  the  mid  master 
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having  DBglected  lo  put  on  board  the  requinte  qttantity  of  proviBJoDa  for 
tha  nid  voyage,  Bccordmg  to  the  act  of  Coogren  ia  auch  cbm  nude  and 
provided. 

Ffurlh,  That  during  the  whole  time  the  h'bellacta  were  od  board  the  said 
venel,  they  well  and  &]thfDlly  perfbmied  their  duty  aa  mich  aeamen,  ae 
■foresaid,  and  were  obedient  to  all  lawful  commanda  of  the  aaid  maatar  and 
the  other  officers  of  the  venel,  whereby  and  by  reaaoo  of  being  put  on 
auch  short  allowance  aa  aforesaid,  they  became  entitled  to  demand  frtnn  the 
vid  veaael  as  follows : — The  libellant  Duffia,  for  hia  wages  and  short  allow* 
■nee,  the  aDm  of  one  hundred  and  forty-six  dollara  and  upwards,  end  each 
of  the  UbellBOla  Hofiin&a,  VVibcm,  Sandford,  Twiaa,  and  M'Carthy,  the  sum 
of  eighty-eight  dollata,  and  to  the  libellant  Howland,  the  aum  of  fiAy-oix 
dollar*. 

F\fiA.  That  all  and  singular  the  premiseH  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  the  United  3tatea  andof  tluBHonorablo 
Court 

Wherefore  the  libellants  pray  that  proceaa  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  iMue  against  the  said  barque  Childe  Harold,  her  tackle, 
apparel  and  farniiure,  an*d  her  freight  aforesaid ;  and  that  the  said 
Crooby,  master  of  the  said  veMel,  and  all  persons  having  any  right,  title,  or 
intereat  in  aaid  barque,  her  tackle,  apparel  and  furniture,  may  be  cited  10 
appear  and  aiuwer  alt  the  matters  aforesaid,  and  that  this  Honorable  Court 
would  be  pleased  to  decree  the  payment  of  the  wages  and  abort  allowance 
aforesaid,  with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold 
to  pay  the  nme,  and  that  the  libellants  may  have  such  other  and  further 
relief  in  the  premkes,  as  in  law  and  justice  they  may  be  entitled  to  receive. 
(Signttt  by  the  LiUUatUi.) 

Sworn,  Ac. 

BnBH  &.  Benedict,  Proctota  for  Libellants. 
E.  Buaa,  Advocate. 

do.    96. — LlBIL    in   BH   BY   TBI    SIAIIIK  Or  X   CHINMK  JCNX   FOK  WISES, 
),  ADD  PASaiOB   MOIIBT    HOUS- 


To  the  Honorable  Samuel  R.  Belts,  Dissrict  Judge  of  the  United  States 

for  the  Southern  District  of  New  York. 

The  h'bel  of  Hia  Siang,  Ungti,  Lin  Chengsi,  Koesiog  Thione,  ChieD  Atia, 
Lim  Akeing,  Kho  per  le.  Lip  hap,  Sim  agu*  Chien  ten  yeng.  Lis  lai.  Tan 
8am  Seng,  Ungtian  yong,  Yer  Achin,  Lim  ale,  Gobon  hap,  Chen  asn, 
Cbna  Ackun,  Lim  loi  Cheng,  Chia  a  eocy,  Ong  a  Hiong,  Tan  a  lak.  Chew 
Rte,  Khoto  Sun,  Ung  aiong,  Sio  a  chiok,  Chinese  mariners  of  the  province 
of  Canton,  in  China,  against  the  Chinese  junk  Keying,  her  tackle,  apparel 
and  furniture,  and  against  all  personB  intervening  for  their  intereat  therein, 
in  a  cause  of  wages,  civil  and  maritime,  alleges  aa  follows : 
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Firti.  That  they  were  riiipped  at  marinen  at  Wfaampm,  nsar  Canton, 
in  Chloa,  in  a  certaJa  veaael  called  a  Chinese  jaak,  bearing  the  name 
Keying,  now  lying  la  the  port  of  New  York,  by  one  Kellet,  who 

Bammad  to  be  the  master  thereof  tor  a  voyage  to  Batavia  or  Singapore, 
for  BugBT  or  opium,  and  then  to  Chuaan,  or  any  other  port,  bnt  the  voyagQ 
waa  to  ooDtlaae  only  eight  months,  after  which  they  were  to  eonlinna  with 
the  ihip  or  not,  as  they  pleased ;  and  whatever  port  they  went  to,  they 
were  to  be  sent  back  to  Canton  «■  Wbampoa  by  the  nid  Kellet,  as  tnaiter 
of  the  nid  veaMi,  who  waa  to  pay  all  their  expenses  ia  soch  foreign  porta. 
That  they  were  so  shipped  on  the  rottrteenth  day  of  September  last,  by  a 
written  contract,  wliich  was  retained  by  mid  Kellet. 

Seemd.  That  they  all  then  entered  on  board  the  nld  jnnW,  and  the  said 
junk  niled  from  Whampoa  with  them  on  board  as  the  crew  thereof,  and 
they  coDtimied  on  board,  worinng  as  such  crew,  unt3  thay  anired  at  New 
York  noHs  time  since,  and  have  continned  on  board  of  the  raid  jonk,  as  th« 
erew  thereof,  until  tfae  sixth  day  of  September  instant,  when  they  qoit  th« 
•ama. 

'  ThirJ.  That  the  said  vessel  did  not  atop  at  Batavia  nor  Singapore,  nor 
procure  any  eargo  of  augar  or  opium,  or  other  cargo,  but  they  were  forced 
to  come  in  the  veaael  to  this  port  of  New  York,  and  there  the  voyage  &ppe«ni 
to  have  been  for  the  purpose  of  enhibiting  the  junk,  its  fixturea  and  crew, 
a*  a  enriosity,  and  for  hire,  by  which  the  said  Kellet,  and  ihoaa  who  have 
been  connected  with  him,  have  made  large  sums  of  money.  • 

FavrlA.  That  on  the  voyage  ihey  were  greatly  dissatisfied,  and  expressed 
such  dissatia&ction  to  the  nid  Kdlet,  when  they  found  that  they  had  paraed 
Java  and  Singapore,  but  were  Ibreed  by  violence  and  severity,  by  blows 
and  stripes,  to  work  the  junk  on  her  voyage. 

FifiA.  That  unce  their  arrival  at  New  York,  they  have  Wome  anxiona 
to  return  home  to  China,  where  they  have  famines,  and  are  destitute  of  all 
means  of  support,  and  of  all  means  of  getting  home  to  China,  a.ad  are  un- 
provided with  dothing  or  neccMaries  for  rcaiiling  the  weather  of  the  cold 
climate  of  this  country. 

Sixtk.  That  the  said  junk  is  now  ready  for  sea,  having  been  lately  made 
ready  for  that  purpose,  and  ii  abont  proceeding  on  vrae  voyage  on  the  high 
aeaM,  to  these  libellanta  nnknowa,  without  {mtviding  them  with  the  means  of 
returning  home,  or  of  rapport  in  the  mean  time,  and  they  are  no  longer 
bound  to  contlnua  with  the  said  jonk. 

atvattk.  That  the  monthly  wages  which  they  were  to  receive  were  at 
the  following  rates  :— Hia  Siang,  eleven  doUani  j  Sim  agn  and  Ungt^  each 
nine  dollars ;  Ling  Chensi,  Kho  Sing  thiam,  Lia  lai,  Leina  Kung,  Khor  per 
le.  Lip  hap,  Chin  tea  yeog,  Tam  Sam  seng,  Ungtian  Yong,  Ghein  a  tai, 
eAch  ei^t  dollars  a  month ;  and  Yer  a  chin,  Lim  a  lee,  Oobun  hap,  Cheva 
■«,  Chin  Achau,  Lim  tai  chong.  Tan  a  hk,  Chia  Assey,  Ong  a  Hioog, 
Chiea  ate,  Ehote  ana,  Ung  a  cong,  Sio  a  chiok,  were  each  to  receive  dx 
d(d)ar%  aB  which  wages  were  doe  to  them,  to  be  computed  from  the  time  of 
63 
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wiling  to  tfae  sixth  day  of  September  ioBtant,  only  (kditcUng  three  mooths 
wages  in  advance  paid  to  each,  and  the  further  sum  of  twelve  dollar*  each) 
aiooe  their  arrival  here,  which  was  Tor  their  expenditures  while  here ;  and 
your  libellaut,  Hia  Siooj^  receiving  four  moQlhi  advance  wages  at  Wham- 
poo. 

Eigluk.  That  they  are  sevenUly  entitled  to  wages  from  the  time  of  tbeir 
shipping  and  oiling  in  the  nid  juolc  to  the  lest  mentioned  date ;  and  also  to 
tnooey  sufficient  to  procure  a  panege  back  to  China,  and  to  support  in  tha 
mean  time,  until  they  can  procure  such  passage,  which  will  coat  between  one 
and  two  hundred  doUan  for  each  man. 

Niath,  That  all  and  angular  the  premise*  are  true,  and  within  the  adml- 
rolty  and  maritime  jurisdiction  of  the  United  Smtes  and  of  this  Honorafala 
Court 

Wherefore  your  Ubetlants  pray  that  procesa  in  due  tbrm  oflaw,  according 
to  the  taane  of  this  HotMuahle  Court,  in  cause*  of  Admiralty  and  maritime 
jnrisdlctioii,  may  issue  against  the  said  vessel  the  Chinese  junk  Keyiug,  her 
tackle,  apparel  and  furniture,  and  that  all  peraons  claiming  any  right  in  said 
Teasel,  and  especially  the  said  Kellet,  may  be  cited  to  appear  and  answer 
this  libel,  and  all  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle, 
apparel  and  furniture,  may  be  condemned  and  sold  to  pay  the  amount  due 
to  the  libellants,  with  interest  and  coats,  and  that  the  libellants  may  bavo 
anch  other  and  further  relief  in  the  premises  as  in  law  and  justice  they  are 
entitled  to  receive. 


(Sigt«d,) 
Ong  Ahiong, 
Chew  Ati, 
Khote  Sun, 
Ung  Along, 
8n  a  Chio)^ 
Hia  Siao^ 
Ung  ti. 
Lb  Cheng  Li, 
Koesing  Thiam, 
Sworn  Sept  7th,  1S17, 

CUABLES  W.  M 
U.  S. 
D.  D.  Loan,  Proctor. 
D.  Lord,  Advocate. 


Clifeo  Atai, 
Lim  Akeing, 
Kho  per  le, 
Lip  bap, 
Sim  agu, 
Chien  lenyeng, 

Tarn  Sam  aeng, 
Ung  tian  yong, 


Yea  Achin, 
Lim  Ale, 
Oobun  Hap, 
Chiva  Asn, 
Chiva  Achan, 
Limtoi  Chong, 
Tan  a  la, 
Cilia  AEsey. 


Ko,  97. — Liau  in  PBeaoKAii  isAUiar  ak  owhm  fob  the  two  mohtbb 

BZTSA  P*r  PATABLI  TO  TBK  COtMUI.  OH  DtBCaiBet. 

To  the  Honorable  Saimuel  R.  Betla  Judge  of  the  District  Court  of  the 
United  Slalea  ibr  the  Southern  District  of  New  York : 
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The  libel  Bnd  complaint  of  Thomu  Tack«r,  of  Mid  Datriet,  late  mate, 
and  William  Caroo,  late  eook  and  atcward,  on  board  the  brig  Carolina 
whereof  Oliver  Jenkine  late  waa  master  and  Frederick  J,  Henop,  owoer, 
dgnioat  the  inid  Frederick  J.  Henop,  owner  ai  afbreHud,  in  a  canie  of  wagea, 
dvil  and  ntaritime,  alleges  as  fbltovra : 

Pint.  That  tome  time  in  the  month  of  February  le«t  poit,  the  mid  brig, 
then  lying  ia  the  port  of  New  York,  aiid  bound  on  a  voyage  thence  to  the 
port  c^  Liverpool,  and  thence  to  «nch  porta  or  place*  aa  tha  master  might 
direct,  and  back  to  a  port  ofdladiarge  in  the  United  Btalea.  the  Mid  maiiter,' 
by  himself  or  hia  agent,  hired  the  libeHant,  Thomaa  Tucker,  to  aerve  as 
mate  on  board  the  aaid  brig  for  and  during  the  said  voyage,  nt  and  after  the 
miB  of  wages  of  thirty  dollars  per  month  ;  and  the  libellant,  'William  Car-  . 
ver,  aa  cook  and  steward,  for  md  voyage,  nt  and  after  the  rate  of  wages  of 
twentydollan  per  month.  And  that  for  the  dae  performance  of  tha  said  voy- 
age the  libeQants  signed  shipping  articlea,  which  the  Itbellanta  pray  may  be 
prodoced  to  this  Honorable  Court  by  the  said  owner,  for  further  certainty  in 
the  premiaea,  and  for  the  benefit  of  the  h'bellanta.  And  that  in  ponuanee  of 
the  said  oontract  the  libellant*  entered  Into  tiie  aervice  of  the  said  brig  oa 
aforesaul  on  the  seventeenth  day  of  the  mid  month  of  February. 

SteonJ.  That  the  said  brig  having  taken  on  boord  a  cargo,  proceeded 
therewith,  and  with  the  blwllants  on  board,  for  the  port  of  Liverpool,  where 
she  safely  arrived  and  delivered  her  cargo,  and  made  freighL  That  having 
taken  on  board  another  cargo  of  divers  goods  and  merchaodise,  she  proceeded 
therewith,  and  with  the  libellanta  on  boord.for  the  port  of  New  York.  That 
the  snid  brig  leaked  badly  soon  afler  leaving  the  said  port  of  Liverpool, 
whereupon  the  said  master  put  into  the  Cove  of  Cork,  where  the  said  vessel 
was  Bold,  and  the  libellant,  Thomas  Tacker,  was  discharged  from  the  said 
brig  by  the  said  master,  and  he  proceeded  thence  to  Liverpool,  where  he 
entered  as  a  passenger,  without  wages,  on  board  the  riiip  Europe,  bound  for 
New  York,  where  he  arrived  on  the  second  day  of  June  instaot.  And  your 
libellant,  William  Carver,  was  also  dlKharged  by  the  said  master,  and  re- 
lumed to  the  port  of  New  York  in  the  bark  Oovemor  Douglas,  where  hs 
arrived  on  the  said  second  day  (rf*  June  instant 

Third,  That  aald  brig  was  an  American  vessel.  In  the  merchant  serviee, 
and  owned  by  a  citizen  or  citizens  of  the  United  States,  and  that  the  libel- 
lanta  were  deararibed  in  the  crew  list  of  said  brig  as  American  Mamen. 

Fourth.  That  at  the  time  the  libellants  were  diacharged  from  the  sakl  brig 
the  said  maater  did  not  pay  into  tho  hands  of  the  blteUanta,  nor  into  tbe  hands 
of  the  American  consul  at  that  port,  nor  into  the  hands  of  any  other  pemm 
for  the  use  of  the  libellanta,  the  three  month*  extra  pay,  by  the  act  of  Con- 
gresH  in  such  ease  made  and  provided,  directed  to  be  paid  to  a  seaman  in  an 
American  vessel  on  his  discharge  In  a  foreign  port 

Fifth.  That  libellants  are  each  entitled  lo  demand  fVom  the  owner  of  the 
aaid  brig  such  two  month's  extra  pay ;  your  libellant,  Thomas  Tucker,  thg 
Bum  of  sixty  dollars,  and  yonr  libellant  WlUiaro  Carver  the  sum  of  fbrty 
dolbrs. 
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aimtk.  That  all  ttod  iin(abT  the  pmniMa  an  tnw,  and  wtthin  ifae  AOmi- 
fftlty  and  Harilkne  joiwdiciioa  o£  tb«  Unitad  Stata^  aod  ol'  thia  HonaraUo 
Court. 

Wberefora  tha  libdlanl  pnya,  that  praoow  Id  due  fona  of  law,  aeoording 
to  the  coune  oT  tfaia  Honorable  Conrt,  ia  eoDwa  of  AdmintUr  aod  Haritima 
jurUlciioo,  may  iaaoe  agaioat  mui  Fredeneic  J.  Heoop,  ointer  aa  afomaid, 
that  be  may  be  compelled  to  anawer  alt  the  matura  aibrenid,  and  that  tUa 
Hmwreble  Court  would  be  pleMod  to  decree  the  pasrment  oT  the  Bitra  iragea 
afiweaaidgaiid  thtit  the  libeUant  may  have  nteb  other  aadfortherreliBria  the 
remiNa  as  in  law  and  juitice  ha  may  be  eatnled  to  reeeive. 
Sworn,  &c. 

T  a  DMAS  Tiicxai, 

hM 
WiLUAji  X  CuTSk. 
mark. 
Bcaa  Si  Bokdict,  Procton. 
£.  Boaa,  Advoeata. 

No.  93.— A  LiiBi.  iir  aaK  ar  tbi  riurr  sp  i.  mofbllsb  aKsMas  ui  t«w- 
nra  OR  THB  HDpawi  aivsa,  thk  CBAMM.ua  oarai^  Am  uui  chamm^ai*, 

poa  wASaa. 

To  the  Hooontble  Samuel  R.  Betta,  Judge  of  the  Diatrict  Cotirt  oT  the 
United  Statea,  for  the  Southern  Diitrict  (^  New  York : 
The  libel  of  George  Mygatt,  of  said  Diatrict,  maiioer,  agaiaat  the  ateara 
propeller  Pilot,  whereof  David  Farr  now  is,  or  late  was,  maater,  her  engine, 
tackle,  apparel,  and  fumi{ure,  and  against  James  W.  Low  and  Ftancia 
Dow,  owners  of  said  steam  propeller  Pilot,  and  ogainst  all  persons  interren- 
ing  for  their  interest  in  raid  boat,  in  a  cause  of  wages,  civil  ond  maritime, 
aU^ieeaa  follows: 

Firtt,  That  some  time  in  the  month  of  November  last  the  above  named 
owners  did,  by  themselves  or  their  agents,  hire  the  libellant  to  serve  aa  pilot 
on  board  of  such  steam  propeller  as  the  said  ownen  should  designate  in  the 
line  of  propellers  raoniog  from  New  York,  on  the  Hudson  river,  and  thence 
by  the  way  of  the  canal  and  Lake  Champlain,  to  St.  Jcdtna  in  Lower  Ca- 
nada, for  the  seaaoo  then  next  enaoing,  at  the  nsual  and  ouatomary  wagee, 
and  the  wages  lor  which  the  libellant,  in  pvviouB  yaar^  had  served  as  plot, 
being  twenty-five  dollars  per  mouth.  That  io  pursuance  of  sudi  agreement, 
the  libellant  first  entered  on  board  and  into  the  servk^  of  the  steam  propeller 
PluBnix,  one  of  said  line,  as  sodi  pilot  aa  albreaoid,  on  the  thirteenth  day  ct 
April  last. 

Stcmd.  That  the  libellant  coatinaed  oo  board  said  boat  Pbcenix,  as  each 
pilot,  until  the  tenth  day  of  June  following,  when,  by  the  orders  of  the  said 
owners  or  their  agent,  he  was  tnuuTerred  on  board  the  steam  propeller  Pilot, 
another  of  said  line,  and  conlintied  to  navigate  her  as  pilot,  being  engaged 
in  carrying  cargo,  and  towing  boatR,  and  earning  freight,  between  the  places 
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wad  «a  Iha  rirar  ttfimnid,  until  tbe  tweo^'.fifth  day  of  Novmlwr  iwtwt, 
whan  the  mmdii  ended,  nod  tbe  boat  ww  laid  Dp,  ejid  the  libeUwt  di*- 
cbarged. 

TMrd.  TbftC  dnring  lk«  wbole  tine  the  libellMt  wea  on  boud  (be  Mid 
■team  ptc^wller  Pilot,  to  wit,  froni  the  line  of'  bia  entenog  <w  boon)  ibereof 
to  Ibo  time  oT  hia  diaefaarie  thanTfom,  he  wall  nod  IkitUiiUy  petfbnnBd  bia 
daty  aa  aucb  [alot  ma  afonnid,  and  waa  obedient  to  kB  lawTa]  ooounetMla  of 
the  Mid  maater,  whereby  be  became  entitled  to  demand  and  bnve  c^  and 
from  the  Mid  beat  Pilot  and  bar  ownan,  the  aom  of  oo»  hundred  and  ibor- 
teen  doUan  and  npwaffda,  avsr  and  abore  all  joat  deductiooa. 

Fourth.  ThatBllandw)gulartb«premiaeaBretn]e,Bodnilhinthe Adini* 
rally  and  maritime  jnriadioiioo  of  the  United  Statea,  and  eT  tbia  U«wrable 
Conn. 

WbereTom,  tbe  libellant  praya  that  praeeM  in  doe  larm  of  law,  aeewding 
to  the  eourae  of  tbi«  HonoraUe  Coort  ia  oaaea  of  Admiralty  and  marilima 
jumdielion,  nay  iane  agninot  the  Mid  ataoM  prapeUer  Pitot,  her  taaide,  ap- 
panl  and  foniilure,  and  that  the  Mid  ownen,  and  alt  peraoni  interreoing  fi>r 
their  intereat  in  Mtd  boat,  may  be  cited  to  appear  and  answer  all  the  maiteia 
afcreaaid,  and  that  the  aaid  Te«el  may  be  eoBdemoed  and  aold  to  pay  tbe 
wagea  aforeaaid,  and  that  the  libellant  may  hare  enoh  other  and  further  n- 
lief  aa  in  lawandjuBtioe  he  may  be  entitled  to  reeeive. 

Geobsb  Mtqatt. 

Sworn,  Ac.,  before  me, 

JoHB  W.  NEtaow, 
U.  S.  ComtniMoner. 
BiTRB  ft.  Benedict,  Proctora, 
E.  C.  Bemedict.  Adroeate. 


No.  99. — Libel  in  rsBaoNAU  by  a  mabtcx  adaihst  the  ovneb  fob 
WAOEB — vU.  Iht/onn  aittt,fagt  308. 

No.  100.— LrBEL  AoAinaT  ovkerb  fob  pilotaoe. 

To  the  Honorable  Samnel  R.  Beltn,  Judge  of  the  District  Court  of  the 
Uoitad  States  for  the  Southern  District  of  New  York  : 
The  libel  of  Martin  Orey,  of  said  district,  pilot,  againat  RoHel  H.  Poet, 
yrilliam  I^yton,  Noah  Stokeley,  and  Richard  P.  WilliamB,  now  or  late 
ovnera  of  the  abip  Elizabeth  Deimiaon,  in  a  cause  of  pilotage,  civil  and  UU' 
htima,  alleges  aa  follows  .- 

Tint.  That  sometime  in  the  month  of  July,  A.  D.  1S4S,  the  said  riiip 
then  being  in  theport  of  N.  Y.,  under  tbe  command  of  one  Spencer,  the 
■aid  ownera  by  themaelves,  or  their  agents,  employed  the  libellant  to  take  the 
■Old  resael  to  aea,  from  the  port  of  N.  Y.,  as  pilot    That  eocnrdingly  the 
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libdhnt  went  on  board  aid  mwl.  sod  took  dmrge  of  Ibe  wamt,  and  dU 
pdot  butaatmoaar  mbaat  tfaa  tweotj-Bfth  day  oT  July  afoRMid. 

BtMtti.  That  the  libeliant  Ma  regular  pilot,  and  did  hit  daty  fiutbTallf  and 
acMrdiog  to  the  beat  oT  hii  abQitf,  as  the  pilot  ornid  Tcawl,  and  ia  cntMed 
ts  tiw  rt^tar  and  lawTDl  fee*  Qtr  neh  Mrrioe,  which  anwnnl  to  the  iDni 
of  thirty  dollar*  and  uty-three  eenta,  which  mn  the  aid  maiter  ha*  ad- 
mitted lo  be  dne,  and  pmmiied  te  pay  fiota  time  to  time,  bet  whidi  i*  adH 
doe  and  nnpaid. 

XUrrf.  That  all  and  aingttlar  the  preniiae*  are  trne,  and  withw  the  Admf- 
talty  aad  Blaritime  jiiri«lictioa  of  the  United  State*  and  of  Ibk  HoDwable 
ConrL 

Wherelbre  the  libeliant  pray*  that  a  warraat  of  amm,  in  doe  rem  t^ 
law,  aeoordlng  to  the  ptaetice  and  coone  o(  thi*  Honorable  Court,  in  caaes 
of  AdmbaJ^  sod  HaritiiDe  jmwdictioo,  may  iMue  againat  the  aaid  RobcI 
H.  Poet,  WilUam  Laytoo,  Noah  Slokeley,  and  Bidwrd  P.  WiHianw,  and 
that  they  be  cited  to  ^ipear  and  auaau  npon  oath  all  and  aingiilar  the 
pmniaea  afbreaaid,  and  that  thi*  HonoraUe  Court  will  be  pleased  in  decree 
the  payment  of  ttw  anmnnt  doe  to  him  afiiraaki,  with  interest  and  coat*, 
and  that  he  may  have  aueh  other  and  farther  relief  aa  in  law  and  juatice  be 
may  be  eniided  lo  receive. 

Sworn  (o  before  me,  thie      day 
of  Not.  1840, 

CfliHLEa  W.  Newton, 

U.  8.  Commisaioner. 
C.  L.  BEMsmcT,  Proctor. 
B.  C.  Bengi>ict,  Advocate. 


No.  101. — Libel  bt  the  holdeb  of  a  bottomry  bohi>  kuihst  sbip, 
rBEiQHT  Ann  gabso. 

To  the  Honorable  Samuel  R.  Betli,  Judge  of  the  Dialrict  Court  oT  the 
United  State*  for  the  Southern  District  of  New  York : 
The  libel  of  Charlea  C.  Keyser,  of  Fenaacola,  in  the  territory  of  Fkiriila, 
egaioat  the  brig  Bridgeton,  (whereof  William  A.  Benedict  now  ia,  or  lately 
WB*  maater  and  part  owner,)  her  tackle,  apparel,  and  furniiure,  and  againat 
all  persona  lawfully  intervening  fw  their  intereat  therein,  in  a  cause  of  bot- 
tomry, civil  and  maritime,  alleges  a*  follows : 

Ftrtl,  That  the  said  brig  Bridgeton,  while  on  a  voyage  from  Loguira  to 
the  port  of  New  York,  during  the  month  of  Auguat  last,  eRcountered  a  ae- 
vare  storm  and  gale,  which  injured  the  said  brig,  ao  that  they  were  obliged 
to  bear  away  for  Fenaacola,  lo  refit  the  said  brig,  and  to  procure  repeirs, 
supplies,  nnd  necessariea  to  enable  the  said  brig  to  perform  her  intended 
voyage  to  New  York.  That  the  said  William  A.  Benedict  being  astrenger 
at  Penaacula,  and  being  in  want  of  money  lo  pay  for  the  repain  of  aaid 
brig  and  fit  her  for  sen,  and  furnish  her  with  provisionB  and  other  suppliei 
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McenBry  for  the  proMcation  oT  hia  iatanded  voyage,  and  havioK  no  other 
meaoB  of  proonrii^  tbe  nme,  borrowed  from  the  libellant,  with  the  com- 
nioaMi  thereoD,  the  nm  of  two  thooiand  ozie  hnodred  Rod  wventy-iHiM 
doUara  and  dghteeo  ceott  apon  tha  bottomry  and  hypotbecalioa  of  the  Mid 
Mg,  evga,  and  freight,  and  that  the  said  mm  wa«  advaooed  and  paid  a<y 
cordiogly. 

Steomd.  That  In  oraHideration  of  the  aaid  adrance,  and  in  fuISlment  oT 
the  agreeiDcnt  of  bottomfr  and  hypothecation  a>  afitrenid,  he,  tbe  mid 
William  A.  Benedict,  the  mBBter,  did,  by  a  eerCain  bond  or  inrtrament  of 
bottomry  and  hypothecaiion,  a  copy  of  whirJi  is  heralo  annexed,  bearii^ 
date  at  Penmeola,  the  Krenleenth  day  of  September,  A.  D,  1842,  by  him 
signed  and  duly  ezecaMd,  in  the  preeence  of  two  credible  witoenea  who 
have  subscribed  their  nainei  thereto  aa  witneaaea  of  the  due  execution 
thereof,  bind  the  aaid  brig,  (be  tackle,  appat«l  and  fnrnflure  of  the  aame, 
and  alao  the  freight  now  due  and  which  might  become  doe  herealler,  to  the 
owners  of  the  aaid  brig,  for  her  then  present  voyage,  and  alto  the  cargo 
then  on  board,  and  about  to  be  pat  on  board  said  brig,  aa  Mcnrity  for  the 
payment  of  a  certain  bill  of  exchange  drawn  by  the  aaid  William  A.  Be- 
nedict on  John  R.  Tatem,  of  Philadelphia,  payable  at  oght,  for  the  aaid 
•um  of  twenty-one  hundred  and  aeventy-nine  dollara  and  eighteen  centi^  in 
favw  of  the  aaid  Ubdlaot,  for  the  aaid  advance  ao  made,  to  repair  and  refit 
the  said  brig  aa  afbreaaid ;  and  (he  aaid  master  did  further  agree  in  and  by 
the  nid  bond,  that  the  nid  brig,  her  tackle,  apparel  and  fumitare,  her 
freight  and  cargo,  shootd  be  at  all  limea  liable  and  chargeable  for  the  pay- 
ment of  the  said  bill  of  exchange  until  the  payment  thereof. 

Third.  That  the  said  bill  of  exchange  having  been  preaented  in  doe 
time  to  the  said  J.  R.  Tatem,  was  not  accepted  nor  paid,  and  was  duly  pro- 
tested on  the  twentieth  day  of  October  instant 

Fovrtk.  That  the  said  sum  of  twenty-ooo  hundred  and  aeventy-nine  dol- 
lars and  eighteen  cents  was  so  advanced  and  paid  by  the  libellants  to  the 
■aid  master,  for  the  purpose  aforesaid,  and  waa  neccflsary  therefor,  and  that 
the  said  brig  could  not  have  sailed  from  Pensacola,  if  the  same  had  not  been 
advanced  and  paid  as  aforeaaid  ;  that  the  said  brig,  upon  being  so  repaired, 
proceeded  to  the  port  ofNew  York,  where  she  arrived  in  the  present  month 
of  October,  to  wit,  on  the  sixteenth  day  of  the  same  month. 

Fifth.  That  the  Ubellant  has  not  received  the  aforeaaid  sum  of  twenty- 
one  hundred  and  seventy-nine  dollars  and  eighteen  cents,  though  the  aame 
has  been  deoiaaded  from  the  nid  J.  R.  Tatem,  and  the  payment  thereof 
freqoently  requested  of  the  aaid  master,  and  that  the  said  bill  of  exchange 
and  the  laid  bottomry  and  hypothecaiion  remain  entirely  unsatisfiei],  to  the 
great  damage  of  the  libellant. 

Sisih.  That  all  and  singular  tbe  premises  are  true,  and  within  the  Admi- 
ralty aud  MaritioM  joriadiclion  of  the  United  States,  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  pmys  that  procesi  in  due  fonn  of  law,  according 
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to  the  eonrM  tt  ihi>  HoaoraUe  Coart  io  cam  oT  Admkakj  mad  iiMiri 
jori^ietian,  maj  iMoe  agaiiwt  the  aud  brig  Bridgeton,  ker  taekls,  m* 
•Nd  fiirnitore,  and  bar  frnglit  and  eaigo,  aod  that  all  ponna  lianng 
intending  ta  have  aojr  right,  tills  or  inteteM  tberain,  11M7  be  died  to 
poBT  aod  aaawer  all  and  wigiilar  the  matien  nbreaud,  auod  that  thii  1 
Donble  Court  would  be  pleawd  to  decree  the  payment  of  the  amouni 
due,  with  iotereot  and  eoeU,  and  that  the  sid  brig,  her  tackle,  apparel 
ftiniitare,  and  freight  aod  cargo,  may  be  condeinDed  to  pay  the  wme )  1 
that  the  llbeilaot  may  have  eucb  other  aDdfunher  relief  ae  inlaw  and, 
tiee  he  may  be  entitled  to  receive. 

Crarlbs  C.  KaTawt. 
Bt  C.  R.  Robut,  bie  Au'} 

Bdbr  &.  Beiiemct, 

Proetora  lor  Libeltant. 

£.  Burr,  Adroente. 


a  DUlriel  of  Nm  York,  u.  : 

Chrulopher  R.  Roberta  being  twom,  myt— Tbat  he  ii  the  Allomey 

fiuit  and  agent  of  the  libellan^  Charlei  C.  Keyier,  who  raeidea  at  Penna 

That  he  has  read  the  Ibregoiog  libel,  and  knowa  the  eontenti  thereof)  ■ 

that  the  same  ie  true,  to  the  beet  of  hie  knowledge,  lofbrtnation  and  belie 

C.  R.  ROREBT 

Subecribed  and  awom  to  thk  28tb  day 
of  October,  1842,  before  me, 

GtonoE  W,  MoRTon, 

U.  S.  CommiBBiooer. 

C0P7  ROHD, 

To  alt  men  Io  whom  Ikete  pretentt  thall  tome : 

1,  William  A.  Benedict,  mariner  and  master  of  the  brig  Bridgeton,  ofN 
York,  of  tbe  burthen  of  126  51-45tb8  tons,  now  at  anchor  in  the  bay 
Pensacola,  send  greeting :  Whereas,  I,  the  said  William  A.  Benedict,  m 
ter  of  the  aforesaid  brig,  now  in  prosecution  of  a  voyage  from  Laguim 
New  York,  having  put  into  Pensacola  Bay  for  the  purpose  of  making  repe 
and  other  expenaea,  have  drawn  a  bill  of  exchange  of  even  date  with  thi 
presents,  upon  J.  R.  Tatem,  Esquire,  of  Philadelphia,  for  the  sum  oftwi 
ty-one  hundred  and  seventy-nine  dollars  and  eighteen  cents,  in  favor 
Charlea  C.  Eeyser,  Esq..  of  Pensacola,  in  the  territory  of  Florida,  whj 
araiunt  of  aaid  bill  of  exchange  was  at  my  request,  and  to  fit  the  said  bi 
for  going  to  sea,  advanced  and  expended  by  the  said  Charles  C.  Eeyse 
Now  know  ye,  that  I,  the  said  William  A,  Benedict,  for  and  in  consideralj 
of  the  premises  and  of  one  dollar  in  hand  paid,  by  these  presents,  do  bi 
myself  my  heirs,  executors,  and  administrators,  and  also  the  owners  of  t 
said  brig,  to  the  jnat  and  true  pRyment  of  the  said  bJI  of  exchange, 
Well  as  the  said  brig  Bridgeton,  the  tackle  and  apparel  of  the  mme,  toged 
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frith  the  fraight  now  due,  and  which  niay  become  due  hereafter  to  tb» 
owner*  of  the  taH  brig  Bridgeton  for  her  present  Tojrage,  and  abo  the  car- 
go DOW  being  oa  boKrd  of  Kid  brig,  aod  abont  to  be  pnt  on  board  of  tbs 
■ame,  pledging  aod  hypothecatlog  all  and  ongolar  die  asoM  to  the  nid 
Chariee  C.  Keyeer,  hie  heirs,  executon  and  administratora,  for  the  payment 
ia  full  of  the  said  bill  of  exchange,  according  to  its  terms  and  teoor.  And 
the  laid  William  A.  Benedict  doth  covenant  with  the  soU  Charles  C.  Key- 
■er,  that  I  am  the  toaster  of  the  said  brig  Bridgeton,  and  hare  aatbority  to 
eharge  the  same,  her  freight  and  cargo  as  aforenid,  and  that  the  sanie  riaH 
at  all  times  be  liable  and  chargeable  for  the  payment  of  the  aaJd  bilt  oT  ex- 
change until  the  payment  thereof,  aocording  to  the  true  intent  and  DBeaning 
of  these  presentB. 

In  witnev  whereof^  I  hare  hereto  set  my  luvnd  and  seat  to  three  bonds  of 
this  tenor  and  date,  oM  of  which  being  satislied,  the  other  is  to  be  null  and 
void  at  Peiuacola,  thia  17th  day  of  September,  A.  D.  1342. 

Vfu.  Amos  Beneoict,  [l.  a.] 

Witnesses — 

H.    F.    IltOBABAM. 
WlLLIAU  LlDEBS. 

No.  103. — Libel  in  beh  aoainst  a  ship  by  a  coksionee  of  gooos,  on 
A  BILL  of  laoino,  fob  not  oeuveriho  the  ooons  in  oood  obdbr. 


To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  Slates  for  the  Southern  District  of  New  York : 

The  libel  of  Herman  Boker,  of  the  city  of  New  York,  merchant,  againet 
the  Norwegian  brig  or  vessel  called  the  Aurora,  whereof  Cord  Hjorth  was 
and  is  master,  her  tackle,  ai^nrel  and  fumitare.  and  all  persons  intervening 
for  their  interest  therein,  in  a  cause  of  contract,  ciril  and  maritime,  alleges  as 
follows; 

Firtt.  That  some  time  in  the  month  March,  one  thunsand  eight  haodred 
and  forty-seren,  Maurice  Harting  shipped  on  board  said  brig,  then  lying  in 
the  port  of  Antwerp,  in  the  kingdom  of  Be^um,  aod  bound  to  the  port  of 
New  York,  in  good  order  and  well  conditioned,  to  be  carried  and  transported 
in  said  brig  to  the  port  of  New  York  and  delivered  to  the  libellant  in  like 
good  order,  eigthy-sevcn  packages  of  raerebandise,  for  the  freight  of  three 
and  a  half  doUan  per  ton  of  one  tbonsand  kilograms,  and  average  accus- 
tomed to  be  paid  by  the  libellant,  the  sud  Maurice  Harting  receiving  ther&< 
for,  from  the  said  master,  a  bill  of  lading,  a  receipt  and  contract,  whereby 
and  wherein  the  said  roaster  charged  hk  body  and  goods,  and  also  the  saJil 
vessel,  her  tackle,  aj^wrel,  and  fumitore,  for  the  peribnnance  of  said  contract, 
a  copy  of  which  is  hereto  annexed. 

Steond-  That  mid  brig  sailed  from  the  said  port  of  Antwerp  for  the  port 
of  New  York,  with  the  wid  merchandise  on  board,  where  she  arrived  on  or 
about  the  twentieth  day  of  May,  1847,  and  now  is;  but  notwithstBoding  the 
libellant  has  been  at  all  times  ready  and  willing,  and  atUl  is  ready  and  wil- 
ling, to  receive  the  said  merchandise  ia  good  order,  and  on  so  receiving  the 
64 
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m«m  to  pay  Uie  Treight  therean,  yet  the  nid  master  hu  not  yet  defirered 
the  mid  mercbHndiM  to  the  libellatit  iD  good  order  and  weHeonditioiied;  bat 
awiDK  to  Ibe  fwieM,  oagiigent,  and  iinproper  nHUioer  iowbicb  the  nid 
verchutdMe  WM  atowed,  and  the  want  oT  )mper  care  OQ  the  part  or  the  nid 
KHwter,  hia  officer*  and  crew,  and  penon*  employed  by  bho  or  tbem,  and  by 
retWM)  of  pertuittiDg  the  poaaei^rB  awi  other  penona  to  thniw  water  aod 
filth  on  ejid  among  the  earga,  and  on  a  fabe  and  open  deck,  the  temc  lu 
ibrougfa  upon  the  aaid  cargo  and  damaged  eeveateen  packagea  containing 
cutlery  and  other  hardware  and  boa  goods,  greatly,  whereby  the  UbeUant 
baa  auatained  damage  to  the  aiaonDt  oftwdve  hnndred  dollara. 

Third.  That  aaid  brig  ia  a  foreign  veeael,  and  ia  takiog  in  cargo,  and  ii 
about  to  leave  thia  port  and  the  United  Statea,  and  the  aaid  master  hat  le- 
fuaed,  and  refiMca,  to  pay  aaid  damage  and  to  delirer  nud  merchandiae  in 
good  order,  ao  that  the  Lbeilant  will  be  without  remedy  onleaa  by  proceeding* 
agoinat  said  veeael,  her  tackle,  apparel  and  furniture. 

FovtiA.  That  all  and  wigular  the  premiaes  are  true,  and  within  the  admi- 
ralty and  maiitime  jnrisdictioa  of  the  United  State*  and  of  thk  Hoooiable 
Court 

Wberefore  the  libellant  pray*  that  [nmsea*  in  due  form  of  law,  accordii^ 
to  the  course  of  this  court  in  caaes  of  admiralty  and  maritime  juriadiciioa, 
may  issue  against  the  aaid  maater  and  against  the  said  brig,  her  tackle,  ap- 
parel, and  fumitare,  and  thai  all  penoos  claiming  any  intereat  therein  may 
be  cited  to  appear  and  anawer,  all  and  Mngnliir  the  matters  aibresaid,  ud 
that  thia  Honorable  Court  would  be  pleased  to  decree  the  payment  of  th* 
damages  aforesaid,  with  coata^  and  that  the  aaid  veaael  may  be  condemaed 
and  sold  to  pay  the  tame,  and  that  the  libellant  may  have  such  ottier  and 
further  relief  in  the  premiaes  as  in  law  and  justice  he  may  be  entitled  la 

Hgrman  Bokbb. 
Sworn  to  before  mc,  thia 
10th  June,  1847, 

J.  W.  Nelson,  U.  S.  CommiHsiDner. 
BuBR,  Benedict  &.  Beese,  Proctora. 
Benedict,  Advocate. 

(Annex  a  Copy  of  tht  Bili  of  Laduig.) 

No.  103. — A  LIBEL  IN  PEBaoKAM  aoainbt  a  consiohee  tor  freigbt  or 

To  Ibe  Honorable  Samuel  R.  Betts,  Judge  of  the  Districl  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 

Tht  libel  of  A.  P.  Jennesa,  WSIbm  Cbaoe  and  Edward  Lcavitl,  com- 
posing the  firm  of  Jenneaa,  Chase  &  COt  owners  of  the  bark  Ranger,  her 
tackle,  apparel,  and  fiiniitnre,  against  Chnslopher  R.  Robert  and  Howell 
L.  Williams,  composing  the  firm  of  Robert  4.  Willrams,  of  the  dly  of  New 
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-York,  merebBW^  in  &  aaxm  of  ekitnct,  dva  and  Mtuitune,  allegea  «• 
fbllotra: 

F^tt.  That  they  wen,  at  the  timea  herainaftar  mentioBed,  and  atill  bt«i 
the  ownera  of  the  bark  Ranger,  and  that  Woodbury  Dyer  was  then  thfc 
maaler  thereof. 

Seemil.  That  Mme  tiina  in  the  month  of  Hay  (art,  th«  nid  baric,  then 
lying  in  tha  port  of  Cardenaa,  and  destined  on  a  voyaga  thenee  to  the  port  oC 
New  York,  A.  B.  afaipped  on  board  the  said  vaneltwen^hogeheadi  of  aogar, 
freight  and  oontents  unknown,  to  be  therein  carried  rrom  the  nid  port  of 
Cardenaa  to  the  port  of  New  York,  and  there  to  be  delirered,  the  dangera 
offhe  seas  only  excepted,  in  like  good  order  ae  they  were  received,  to  the 
defendanta,  Robert  &,  Williama,  or  to  their  aaagDe,  he  or  they  paying  freight 
for  the  eame  at  the  rate  of  four  dollara  and  fifty  ceota  per  hngshead,  without 
priraage  and  average  accuetomed.  And,  accordingly,  the  aaid  maater,  at  the 
portof  Cardenaa,  on  the  nxteentb  day  of  May,  one  thousand  ei^t  hundred 
and  for^-nine,  affirmed  l«  the  uaual  billa  of  lading,  and  delivered  the  Mune 
to  the  shippers  of  said  cargo,acopy  of  which  bill  of  lading  ia  hereto  an ne;ced, 
marked  "  Schedule  A." 

'  TAird:  Hbat  in  the  nme  month  taul  A.  B.  alao  diipped  on  bnard  the  laid 
bark  for  the  same  vay^ie,  eighty  hc^ahedda  of  MuecaTado  ngar  and  aevent 
ty-nine  hogaheada  of  molasaca,  on  deck,  wei^t  and  Mntenla  uoknoira,  to  be 
likewise  delivered  at  tha  port  of  New  York  to  the  respondeaia,  or  to  their 
aangna,  he  or  they  paying  freight  for  the  same  at  the  rate  of  four  dollara  and 
aerenty-five  cents  (breach  hogshead  of  sugar,  and  two  dollara  and  filty  cents 
for  each  one  hundred  and  ten  galbna,  groaa  cuatom  honaBgnageofthecMka 
delivered,  of  molaaaas,  in  New  York,  without  primage  and  arerafe  aecua* 
tomed.  And  the  said  maaler,  on  the  seventeenth  day  of  May,  aigaed  the 
-fiBual  bills  of  lading,  and  delivered  the  same  to  the  diippen,  a  copy  of  which 
is  also  hereto  annexed,  marked  "  Schednle  B." 

Fourth.  That  Boon  after  the  aaid  bark,  with  the  aaid  cargo  on  board,  set 
aail  from  Cardenaa  for  New  York,  and  there  in  due  time  mfely  arrived,  and 
the  aaid  nigar  and  molaMea  were  duly  delivered  to  the  nid  Robert  &  Wil- 
Jiama;  and  were  by  them  accepted  and  received. 

Fifth.  That  by  reaaon  of  the  premiaei,  the  aaid  Robert  dt  Williaroa  be- 
came bound  to  pay  to  these  libellanta  the  freight  for  the  said  merchandise, 
which  amounted  in  the  whole  to  the  sum  of  aeveu  hundred  and  eighteen 
dollara  and  twenty-seven  cents,  aa  is  more  particularly  set  forth  in  the  sched- 
ule hereto  annexed,  marked  C. 

Sixth.  That  the  said  Robert  A,  Williamis  notwithstanding  they  have 
accepted  aud  received  the  said  mercnandiae,  and  that  in  like  good  order  end 
condition  as  it  was  ahipped,  have  refused  to  pay  the  freight  for  the  wmO) 
although  ol\en  thereto  requested  ;  and  there  it  now  due  the  libeDanta  for  tha 
freight  on  said  merchaodiae,  the  sum  of  aeven  hundred  and  eighteen  dolbra 
and  twenty-aeven  cents,  with  interest. 

Srvtnlh.  That  all  and  singular  the  premisea  are  true,  and  within  the  Ad- 
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able  Coart. 

Wherefore  the  libellaot  pnys,  that  a  dIatioD  in  doe  form  of  law,  Rocwdtng 
to  the  oDirne  of  dtia  Hooonible  GoDrt  in  eaiei  of  AdmiraJty  acd  MaritJme 
jurudiction,  may  ueue  againat  tbe  said  Robert  &.  WiUiamB,  and  they  bedted 
to  appear  and  anener  upon  oadt,  all  and  HDgnlar,  the  matten  afore«ak],  and 
that  thia  HoDcnabk  Court  would  be  pleased  to  decree  payment  o€  tbe  freight 
aforesaid,  with  interest  and  eosta,  and  that  tbe  libelbnta  may  have  roch  other 
and  furttier  relief  io  the  premisea  as  in  law  and  justice  they  may  be  entitled 
to  receive. 

A.  F.  Jeknesb. 
Sworn,  July  8, 1849, 
before  me, 
J.  W.  Nelsob, 

U.  S.  CommiBBioner. 
C.  A.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 

Sekedalt  A. 
Shipped  in  good  order  and  condition,  hy  on  board  tbe 

bark  caLed  the  Ranger,  whereof  Dyer  is  master,  now  lying  at  the  port  of 
Cardenas  and  bound  for  New  York,  To  aoy,  twenty  hhds.  so- 
Union.      ^^1  ^'■^  33,219  lbs  nett,  being  marked  and  numbered  as  in  tbe 
Vo.  1^^    ntargia,  and  are  to  be  delivered  in  tbe  like  order  and  eooditim 
at  the  port  of  New  York,  the  dangers  of  the  sea  only  excepted 
vato  Messrs.  Robert  dbWilliaxos.  or  to  thuraesigns,  he  or  they  paying  freight 
for  the  «ud,  four  doUan  and  filly  cents  per  each  hhd.,  without  i»image  and 
average  accuntomed.    In  witness  whereof  the  master  or  purser  of  the  aejd 
vessel  hath  affirmed  to  four  billa  of  lading,  all  of  this  tenor  and  date,  one  ot 
which  being  accomplished  the  others  to  stand  void. 
Dated  in  Cardenaa,  the  16th  day  of  May,  1B49. 

WoOttBORY  DtEB. 
SchtdaU  B. 

Shipped,  in  good  order  and  well  conditioned,  hy  in  and 

upon  the  good  bark  called  the  Ranger,  whereof  Woodbury  Dyer  is  maater, 
for  this  present  voyage,  and  now  lying  in  the  port  of  Cardenia,  and  bound 
for  New  York,  eighty  hhds.  of  Muscovado  mgara,  containing  one  hundred 
and  eighteen  thoussud  six  hundred  and  tnenty-ux  pounds,  netc 

Sevens-nine  hhds.  of  molasses,  containing  eleven  thouiBnd 

-  _      three  hundred  and  seventy-four  gallons,  of  which  seventy-nine 

ED  ^•^^  hhds,  are  on  deck,  being  marked  and  nnmbered  as  in  tbe  margin, 

n  uhIl  Mo-  and  to  be  delivered  in  the  like  good  order  and  condition  at  the 

decii.       aforesaid  port  of  New  York,  all  and  every  the  dangers  and  aecL 

dentsofseasandnavigationof  whatever  nature  or  kind  excepted 

unto  Messrs.  Robert  &  Williams,  or  to  their  assigns,  he  or  they  paying 

freight  for  the  said  goods  four  dollars  and  seventy-five  cents  per  each  hhd. 
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vrBngw,  BDd  two  donors  Kod  S&y  Mdb  per  each  ons  htiDdnd  ami  leii  gal- 
loDB,  gnwa  cii«tom  house  guage,  of  the  camSa  dslivered  of  molaMee  ia  N«w 
York,  without  primage  and  BTorage  ecousiomed.  In  witoeM  whereof  the 
master  or  pniser  of  the  nid  bark  haa  affirmed  to  three  billi  of  lading,  all  i>f 
this  teoor  and  date,  one  of  wfakh  being  accompliahed  the  other  to  alajKl 

Dated  in  Cardeoas,  the  17th  May,  1849. 
Weight  and  conleota  unknown. 

WooDBttBY  Dteb. 
ScieduU  C. 
Memn.  Robbbt  &  Williams, 

To  Bark  Ranger  Db. 

To  Freight  from  Cardeiuu, 

20  hhds.  Sogar  at  $4  50     $  00  09 

Oakn.  80"  " 4  75         380UO 

"*  ^  79    "     Molanea,  10,924  galh.  gn« 

gnag«  oaska,  at  (2  50  pr.  110  galla.  248  27 

S71S  27 
Kt»  Yark,  June  19,  1B49. 
No.  104. — Libel  in  pebsonau  ok  a  chahter  partv  aoainst  the 


'  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Diatrict  Court  of  the 
United  Stalea  for  the  Southern  Diatrict  of  New  York : 

The  libel  of  Hetuy  M.  Allen,  maater,  part  owner,  and  agent  of  the  brig 
Joiephua  of  Mattapoiaetla  ogainM  George  Whitaker  of  the  city  of  New  York, 
meiohant,  in  a  cause  of  cootrect,  civil  and  maritinie,  *lleges  as  folIowB : 

Firtt.  That  some  time  in  the  month  of  March,  one  thauaand  eight  hun- 
dred and  forty-five,  the  nid  brig  being  then  in  the  port  of  New  York,  the 
nid  libellant  made  and  concluded  with  the  reapondent,  a  charter  party,  (a 
copy  of  wfaich  ia  hereto  annexed,  and  to  which  the  libellant  cmvea  leave  to 
refer,)  bearing  date  Iha  tenth  day  of  Maich,  in  the  year  aforesaid,  by  which 
the  libellant,  for  and  in  consideration  of  the  covenants  and  agreements,  Ihere- 
inaner  mentknted,  to  be  kept  and  performed  by  the  said  respondent,  did  cove- 
nant and  agree  on  the  freighting  and  chartering  of  the  said  brig  unto  the 
Kid  respondent  for  a  voyage  from  the  port  of  New  York  to  Antigua,  La 
Goayra,  and  Puerto  Cabello,  and  back  to  New  York,  on  the  terms  in  tlie 
nid  charter  party  mentioned,  that  is  to  say, 

IbL  The  said  libellant  engaged  that  the  nid  brig,  in  and  during  the  said 
voyage,  ■hould  be  kept  tight,  staunch,  well  fitted,  tackled,  and  provided  with 
every  reqtiivte,  and  with  men  and  provisions  for  such  a  voyage. 
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2nd.  Tha  Bid  HbdJant  e&gagad  that  the  whole  of  the  mid  htig,  (with  th 
«ieeptk>n  of  tho  cahio,  and  the  neceMuy  room  for  the  aecommodatim)  of  th 
crew  and  the  afannigv  of  the  nib,  ca^a  nod  proTudoiM,)  ahoald  be  at  th 
■ole  uae  and  diipoaal  of  the  nid  rcapoodeat  duiing  the  voyage  afofHaid 
And  that  no  good*  or  menhaDdiae  whatsver  ihould  b&  ladea  <hi  board  oth 
erwise  than  for  the  respoodent,  or  his  ageot,  without  hia  couBeat,  on  pain  a 
Ibrfeitiire  of  the  amount  of  freight  agreed  npoo  Ibr  the  nine. 

3d.  The  libellant  further  engaged  to  take  and  receive  on  board  the  aait 
brig,  during  the  aibMsaid  voyage,  all  such  lawful  goods  and  merchaodise  ai 
the  nid  reapaodeot  or  hia  agent  might  think  proper  to  ahip. 

Steond,  That,  among  other  things,  it  was  by  the  said  charter  party  cove 
nanted  and  agreed  that  the  raid  reapondeirt,  fiir  and  ia  considemtion  of  thi 
eotreitaDti  and  agreeuieiitB  to  be  kept  and  performed  by  the  said  libeUant 
chartered  and  hired  the  said  Img  on  the  tansa  fjUowiog,  thereip  mentraned 
Uut  ii  to  lay,  .        . 

lit.  The  nid  retpoudeDt  engaged  to  provide  and  furnish  to  the  said  brij 

the  neesnry  cargoes  or  ballast  for  her  lading  at  the  wvenl  porta  aforesaid 

god.  The  said  respoodent  further  engaged  to  pay  to  the  said  libellant,  oi 

hia  agent,  ibr  the  charter  or  freight  of  the  said  brig  during  the  voyage  aibre- 

4aid,  in  the  manner  therein  following,  that  is  to  say, 

Five  hundred  and  ten  (510)  dollars  per  calendar  month  for  each  and 
every  month,  and  po  rata  for  an^  unexpired  month  that  said  veaael  mighl 
be  employed,  payable  in  current  money  oTthe  United  States,  also  to  pay  all 
tKe  brig's  foreign  port  charges,  lighterage  and  {nlotage. 

The  maater  to  have  what  money  he  might  require  in  foreign  porta  fbi 
^bursemeats,  and  the  balance  payable  on  discharge  of  the  cargo  in  New 
York. 

TMrd.  And  the  hlMllant  further  alleges  and  propounds,  that  al\erward8, 
to  witg'on  the  twentieth  day  of  March,  in  the  year  aforesaid,  at  the  said  port 
of  New  York,  the  aaid  brig  being  then  and  there  tight,  staunch,  well  Gited, 
tackled,  and  provided  with  every  requisite,  and  with  men  and  proviakMw  tie- 
cesBBjy  for  ench.a  voyage  as  m  aaid  charter  party  mentioned,  the  aaid  libel- 
lant and  R.  Gray,  master  of  the  brig  aforesaid,  loaded  and  received  ba 
board  of  the  said  brig,  a  foil  cargo  of  lawful  goods,  wiUi  which  the  mid 
maater  imoMdiately  set  sail  and  proceeded  to  the  port  of  Antigua  afore- 
said, where  being  afterwards,  to  wit,  on  the  third  day  of  April,  in  the  year 
aforesaid,  arrived,  the  add  master  then  and  there  made  a  delivery  of  such 
port  of  Eaid  cargo  aa  was  destined  for  Antigua  aforesaid,  to  the  agents  or 
consignees  of  the  aaid  respondent. 

'  Fourth.  That  the  said  master  afterwards,  to  wit,  on  the  twelfth  day  of 
April,  in  the  year  aforesaid,  set  aail  and  proceeded  ftum  the  said  port  <£  An- 
tigua Co  the  port  of  La  Guayra  aforesakl,  where  being  afterwards  arrirad, 
to  wit,  en  the  sixteenth  day  of  April,  in  the  year  aforesaid,  the  said  maater 
then  and  theM  made  a  delivery  oC  such  part  of  nid  cargo  as  was  desthied 
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to  La  Qiuyra  aforenld,  and  alao  took,  loaded,  and  received  oii  board  afnH 
brig  fire  hundred  bags  of  coSbe,  to  be  cooveyed  to  New  York. 

f\Jih-  That  the  nid  maater  afterwards,  to  wit,  on  the  twenty-fifth  day  of 
April,  in  tba  year  BforeBBidjKt  nil  and  proceeded  from  tlwportef  La Quayra 
aforesaid,  to  the  port  of  Puerto  Cabello  aforemud,  where  being  afterwards, 
to  wit,  on  the  twenty-dxth  day  of  April,  in.  the  jaar  aforoaaid,  airived,  the 
said  mailer  then  and  there  made  a  delivery  of  the  artiitles  and  residue  of  tha 
■aid  outward  cargo,  and  alterwards,  to  wit  on  the  nxtlt  day  of  May,  iA  the 
year  aforesaJd,  at  Puerto  Cabello  afinvsaid,  took  on  board  the  otid  brig  a 
further  cargo  of  lawful  goods,  with  which  the  raid  master  iet  tail  and  pro- 
ceeded to  the  port  of  New  York  aforeaaidj  where  he  aflerwards,  to  wit,  op 
the  twenty-Mcond  day  of  May,  one  thousand  eight  hundred  and  forty-five', 
arrived,  and  delivered  said  homeward  cargo  to  the  raid  respondent  or  bia 
agents  at  said  port. 

Sixth.  That  the  libeHaot  has  always  since  the  making  of  the  said  char- 
ter party,  well  and  truly  performed  and  kept  all  and  singular  the  covenants 
and  undertakings  on  his  part,  according  to  the  said  charter  party,  to  be  per- 
formed and  kept,  but  the  aaid  respondent  hss  not  well  and  truly  performed, 
and  kept  all  aad  singular  the  covenants  and  undertakings  on  his  part,  ac- 
cording ta  the  raid  charter  party,  to  be  performed  and  kept  as  is  hereinafter 
more  particularly  propounded. 

StvtTith.  That  on  the  discharge  of  the  said  homeward  cargo  at  the  port 
ef  New  York  aforesaid,  the  sum  of  one  thousand  two  hundred  and  forty-one 
dollars  and  upwards,  for  freight,  foreign  port  ehaqifes,  lighterage,  and  jalot- 
age,  (alter  deducting  dollars  received  by  said  maater  in 

foreign  ports  for  disbnrsements,)  became  and  was  due  and  payable  from  tha 
said  respondent  to  the  libellBnt,  according  to  the  said  charter  party  and  the 
agreement  of  the  said  respondent,  as  is  alleged  in  tlie  seeond  article  of  this 
fibel. 

Eighth.  That  the  said  respondent  has  paid  to  the  libellant  the  aum  of  six 
hundred  and  forty-one  dollars  on  account  of  the  said  charter,  and  no  more, 
and  has  not  paid  ft  balance  of  mx  hundred  dollars  due  thereon,  from  the 
respondent  to  the  libellant,  on  the  discharge  of  the  said  cargo  at  the  said 
port  of  New  York,  although  often  requested  thereto,  and  now  utterly  ne- 
glects and  refoaes  so  to  do,  to  the  damage  of  the  said  libellant,  the  full  sum 
ef  seven  hundred  and  twenty-five  dollars  and  upwards. 

Ninth.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jutisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Wherefore  the  hltellantB  pray,  that  a  warrant  of  arrest,  according  to  the  « 
course  of  tfaia  Honorable  Court  in  caaes  of  admiralty  and  maritime  jaiia- 
diction,  may  issue  against  the  raid  respondent,  and  he  lie  cited  to  appear 
and  answer  upon  oath  all  and  eingular  the  matters  bo  particularly  pro- 
pounded, and  that  this  Honorable  Court  would  be  pleased  to  decree  the 
payment  of  the  damages  aforesaid,  with  costs,  and  that  the  libellants  may 
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have  aoch  other  and  fartber  relief  as  in  law  and  juftice  they  are  entitled  to 
receive. 

Hemrt  M.  Ali^n. 
Sworn  Ihia        day  of  July,  1849, 
before  me, 

Geoboe  W.  Mobtoh, 

U.  8.  CommiMMner. 
CsABLEa  L.  Benedict,  Proctor. 
£.  C.  Bekboiot,  Advocate. 

No.  105.— Libel   ih   hi 


To  the  Honorable  Samuel  R.  Bette,  Judge  of  the  District  Court  of  the 
Uoited  Slates  withiu  and  for  the  Southern  District  of  New  York: 
The  Lbel  of  William  Doughty,  of  the  city  of  Washiogton,  in  the  diatrict 
of  Columbia,  against  the  echoooer  William  Seymour,  of  New  York,  her 
tackle,  apparel  and  furniture,  and  against  Walter  Carpenter,  and  all  penooa 
lawfully  interveuing  for  their  interest  in  the  aeid  schoooer,  in  a  cause  of  con- 
tract, civil  and  maritime,  allegee  as  follows : 

Firtt.  That  the  said  Walter  Carpenter  having,  on  the  eizth  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  forty-one,  aa  master  and  owner  of 
the  Bchooner  William  Seymour,  of  New  York,  of  the  burthen  of  137  lona, 
or  thereaboutfi,  then  lying  in  the  harbor  of  New  York,  chartered  the  nid 
vessel  unto  the  libellant,  for  a  voyage  from  the  port  of  New  York,  to  such 
lauding  or  landings  in  Atacbapala  bay,  or  waien  emptying  into  the  same, 
as  Ihe  libellant  mii{ht  designate — there  to  take  on  board  a  fnll  cargo  of  hva 
oak  timber,  and  return  to  the  navy  yard,  at  Brooklyn,  New  York,  in  tha 
port  and  harbor  of  New  York,  on  the  followiog  terms,  that  is  to  ny :  Fiiat^ 
The  said  Waller  Carpenter  engaged  that  the  said  vessel,  during  said  roy 
age,  should  be  kept  light,  slauncb,  well  fitted,  tackled  and  provided  v.-iih 
every  requisite,  and  with  men  and  provisioDB  aecesary  for  such  a  voyage. 
Second — That  the  whole  of  said  teisel,  with  the  eiception  of  the  cabin 
aod  the  oecenary  room  for  the  accommodation  of  the  crew,  and  of  the  lail^ 
cables  and  proviaions,  should  be  at  the  sole  use  and  disposal  of  the  libellant 
during  the  voyage  aforesaid.  Third — That  he  would  take  and  receive  on 
board  the  nid  vcskI,  dnriug  tbe  aforemid  voyage,  all  such  lawful  good* 
and  merchandize  as  the  libellant  or  his  agent  might  think  proper  to  ahip, 
excepting  lime,  and  all  other  extra  hazardous  articles;  and  a  gang  of  mea 
not  exceeding  twelve  in  number,  and  to  find  them  in  good,  wholesome  pn>- 
visioaa,  one  of  whom  was  to  have  cabin  accommodaiions,  and  Ibe  olhen  to 
have  steerage  fare  only ;  and  the  Ubellant  agreed  with  the  said  Walter 
Carpenter  to  charter  and  hire  the  said  vessel  as  aforesaid  oa  the  folkiwiog 
terms,  that  is  to  say :  First— The  hlwllant  engaged  to  provide  and  furnish 
to  the  said  vesseloutwardjOoe  hundred  barrelsmora  or  less  of  heavy  freight, 
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end  from  eighl  to  Iwelre  panengera,  who  were  to  b^  OCcommcidated  in  the 
manner  aroresajd  ;  also,  to  funurii  a  iuU  return  cargo  at  live  oak  timber. 
Second — To  pay  to  the  said  Walter  Carpenter,  or  his  agent,  for  the  charter 
or  fVdghl  of  said  reaael,  daring  the  voyage  aforeHBld,  for  each  paiseager, 
the  ram  of  ten  dollars ;  for  the  outward  freight,  Dothing  ;  and  for  the  re- 
turn cargo,  the  aamM  perticQiariy  mentioned  in  the  said  charter  party;  and 
it  waa  further  underslodd  and  expressly  agreed  in  and  by  the  said  charter 
party,  that  said  Teasel  should  he  ready  to  receive  said  outward  freight,  the 
fourth  day  of  Jannary,  1841,  and  should  sail  on  such  voyage  the  seventh 
day  of  January,  1841,  and  that  (he  said  charter  should  commence  the  fourth 
day  of  January,  1841 ;  and  that  said  Waller  Carpenter  should  have  the  pri- 
vilege of  filling  with  freight,  ibr  his  own  special  benefit,  Mick  port  of  said 
veisel  OB  might  not  be  required  by  the  Uhellant,  on  her  outward  voyage, 
provided  there  ^ould  be  no  detention  on  tliat  account;  and  that  on  the 
■igoing  of  the  said  charter  party,  the  libellant  should  pay  the  paaiage  mo- 
ney aforesaid,  and  should  advance  a  further  sura,  in  all  amoDoting  to  three 
hundred  and  fidy  doHara ;  and  to  the  true  and  ftithful  peribnnance  of  the 
Miid  charter  party,  the  said  Walter  Carpenter  and  the  libellaat,  each  to  (he 
other,  bound  themselves  and  their  heira^  executora,  administrators  and  a»- 
•igns,  and  also  the  said  vessel,  her  freight,  tackte  and  appurtenances,  and 
the  mercfaondize  to  he  laden  on  board,  in  the  penal  sum  of  one  thousand 
dollars. 

Second.  That  at  and  immediately  after  the  makkg  of  the  said  charter 
party,  the  libellant  provided  and  famished  to  the  said  veoel,  for  her  said 
outward  voyage,  one  hundred  barrels  more  or  less  of  heavy  freight,  the 
same  not  consnling  of  lime  nor  of  other  extra  hazardous  articlBi^  and  alao 
ten  passengers,  to  be  accommodated  in  the  maoner  provided  by  said  charter 
party,  and  paid  to  the  said  Walter  Carpenter  for  each  of  the  eaid  passen- 
gers, the  sum  of  ten  dollars,  the  same  being  in  advance  for  their  paeaage 
money ;  and  did  also  advance  to  the  said  Waller  Carpenter  the  further 
sum  of  two  hundred  and  fifty  dollars  on  account  of  the  said  charter  party, 
and  to  be  deducted  from  the  amount  of  freight  money,  on  the  return  of  the 
nid  Walter  Carpenter  to  New  York,  making  in  all  the  sum  of  three  hun- 
dred and  filly  dollata,  as  required  by  the  said  charter  party. 

Third.  That  the  libellant  has  well  and  truly  performed  and  kept  all  the 
oorenants  and  undertakings  on  his  port,  in  the  said  charter  party  to  be  per- 
formed and  keptj  but  neither  the  said  Walter  Carpenter  nor  the  said  vea- 
mI,  has  well  and  truly  performed  and  kept  the  covenants  and  undertakings 
on  the  part  of  the  said  Walter  Carpenter  and  of  the  said  vessel,  according 
to  the  nid  charter  parly  to  be  perFormed  and  kept. 

Fowlh.  That  afler  the  libellaot  had  provided  and  furnished  the  said 
(reig^t  and  ponengera  for  the  outward  voyage  aforesaid,  and  bad  paid  and 
advanced  the  said  lums  of  money,  as  bereinbefbre  mentioned,  the  said  Wal- 
ter Carpenter  did  not,  nor  did  the  said  veael  sail  on  the  said  voyage,  on  the 
7th  day  of  January,  1841,  aor  with  reasonable  despatch,  but,  without  any 
65 
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just  or  reasonable  cauae,  delayed  and  reraaioed  in  the  port  of  New  Yorl 
UDtii  Ibe  I9th  day  (£  January,  1841,  to  the  great  injury  aod  mk  of  losi  i 
the  libellaat 

Ftfih.  That  the  said  Walter  Carpenter,  under  pretence  that  a  part  i 
aaid  veaeel  wajB  not  required  by  the  UbeUaot  on  her  outward  voyage,  too 
on  bottfd,  fix  hi*  own  fpecial  benefit,  a  large  quantity  of  gooda  and  me 
«bandize  other  than  thoM  provided  and  fumiohed  by  the  libellant ;  and  tl: 
whole  of  the  aaid  Teasel,  with  the  exceptian  of  the  cabin  and  the  neceaeei 
room  for  the  accominodation  of  the  crew,  and  of  the  sails,  cables,  and  pn 
viaiono,  was  not  at  the  sole  use  and  dispose]  of  the  libellant  duriog  the  vo^ 
age  aforesaid. 

Sitlh.  That  the  said  Waller  Carpenter  detained  tlie  said  vessel  for  tl; 
purpose  of  taking  on  board  of  the  said  vessel,  for  his  own  special  benefit « 
her  outward  peatege,  goods  and  merchandize  other  than  those  provided  an 
furnished  by  the  libellant ;  and  by  so  taking  oo  board  of  the  said  vessel  fi 
hilt  own  special  benefit,  goods  and  merchandize  other  than  those  provide 
wd  furnished  by  the  libellant,  impeded  her  voyage  and  subjected  the  vesa 
In  the  difficulties  which  anerwards  occurred. 

Seotnik.  And  the  libelleot  further  alleges  and  propounds,  that  Atachap 
la  bay,  in  the  said  charter  party  mentioned,  otherwise  called  Atchafalay 
bay,  is  situate  on  the  coast  of  the  State  of  Louisiana,  and  the  said  vesa 
ought  to  have  performed  her  voyage  thither  from  the  port  of  New  York  i 
B  pariod  of  time  not  exceeding  thirty  days  from  her  departure  j  hut  that  tl 
said  Waller  Carpenter  and  the  said  retmeX  left  the  port  of  New  York  on  tli 
mnetoeotb  iay  of  January,  1B41 ;  and  on  the  fiAh  day  of  March,  1841,  tl 
said  vessel  put  into  the  port  of  Savannah,  not  having  performed  oae-haU'< 
her  said  outward  voyage, 

£ighih.  That  the  course  and  conduct  of  the  said  Waller  Carpenter,  ai 
the  management  of  the  aaid  vessel  was  such,  that  all  the  said  passenger 
furnished  by  the  libellant  as  aforesaid,  either  leil  the  said  vessel  at  Savai 
»ah  for  good  cause,  or  were  discharged  by  the  said  Walter  Carpenter,  wl 
made  no  offer  of  cairying  them  forward  on  the  said  voyage,  whereby  tl 
libellant  was  deprived  of  all  the  gains  and  advantages  which  he  shoal 
and  ought,  and  would,  have  oblained  from  the  carriage  of  the  said,  pa 
aengers. 

NmlA.  That  on  the  arrival  of  the  said  vessel  at  Savannah,  and  betwec 
tite  5Lh  and  11th  of  March,  1S41,  the  said  Waller  Carpeoler  caused  a  lar{ 
part  of  the  goods  and  merchandize  so  supplied  and  put  on  board  of  sa 
vessel  by  the  libellant,  to  be  siJd,  and  received  the  proceeds  thereof,  but  hi 
not  rendered  any  account  thereof  to  the  libellant,  itor  paid  for  the  same 
which  goods  and  merchandize  so  sold  were  of  the  value  to  the  libellant 
at  least  four  hundred  doUaos. 

TsntA.  That  tlie  nid  Walter  Carpenter,  on  or  about  the  fifth  day 
April,  1841,  caused  other  parts  of  the  goods  and  merchandize  so  supplit 
and  put  on  board  of  said  vessel  by  the  libellant,  to  be  shipped  (rom  Savai 
nah,  to  Samuel  W.  Dewey,  of  Hew  York,  the  agent  of  said  Waller  Ca 
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penter,  but  directed  nid  agent  not  to  Ati&veT  the  nms  to  the  libellant,  ex- 
cept apoD  the  payineDt  of  freight,  whereby  the  libelknt  it  required  to  pay 
B.  large  auro  aa  freight,  in  order  to  obtain  pomemoa  of  said  goods. 

Eltvenih.  That  oq  the  arrival  of  aaid  venel  at  SaT&Daab  as  aroreoeid, 
the  aaid  Walt^  Carpenter  refused  to  proceed  on  the  said  voyage,  befera 
Jaouary,  1842,  Bad  whoHy  broke  up  the  mid  reyage ;  nor  did  be  ofler  M 
proceed  before  that  time,  nor  to  carry  Kid  poawngera  or  freight ;  nor  did 
the  libellant  accept  aaid  goods  at  that  port ;  nor  did  the  nud  Walter  Car- 
penter earn  any  part  of  the  freight,  either  for  the  said  paMengen  or  the 
nid  gooda  supplied  by  the  libellant,  nor  become  entitled  to  the  mtdc  ;  but 
became  aod  is  liable  to  refund  the  aum  so  paid  by  the  libellant  aa  aforeaaid, 
and  also  became  liable  to  pay  for  the  said  gooda  ao  diipped  by  the  libellant, 
and  also  the  aaid  turn  of  one  thovurand  doUan  meatioaed  and  stipulated  in  tita 
Bid  charter  party. 

Tmel/tk.  That  the  aaid  veaael  having  brought  <m  a  cargo  from  Savannah 
to  Baltimore,  and  taken  in  a  cargo  at  Baltimtve,  for  New  York,  arrived  in 
the  port  of  Netv  Yoi^,  on  the  nineteenth  day  of  May  JMtaat  and  neilher 
the  aaid  Walter  Carpenter,  nor  any  one  on  hia  behalf)  nor  in  behalf  of  the 
■aid  vessel,  has  paid  to  the  libellant  any  part  of  the  aaid  sum  of  three  hun- 
dred and  filty  dollars,  nor  the  said  anin  of  one  thonnnd  dollar^  or  any  part 
thereof,  nor  any  sum  vbalever  on  account  of  the  ntd  charter  party,  or  the 
damages  for  the  violation  thereof,  nor  on  account  of  the  sale  and  conveninii 
of  the  articlea  belonging  to  the  libellant,  nor  returned  Mid  ariklea  to  the 
libellant,  nor  in  any  way  afforded  him  any  tatitfaction  in  the  premises. 

TkirtimUk.  That  all  and  singular  the  preuBsea  aro  true,  and  within  the 
admiralty  and  maritime  juriadictun  of  the  United  States  and  of  this  Honor- 
able Court 

Wherefore  the  libellant  prays,  that  prooeas  in  dm  form  of  law,  accord- 
ing to  the  course  of  this  Honwable  Coart,  in  eases  of  Admiralty  and  Ma- 
ritime jurisdiction,  may  iaane  againat  Che  aaid  schooner,  William  Seymour, 
her  tackle,  apparel  and  furniture,  and  that  the  Mid  Walter  Carpenter,  and 
oil  other  persons  having  or  ^tending  to  have  any  intereet  in  the  nid  v«s- 
■el,  may  be  cited  to  appear  and  anawer  the  matters  aforesaid,  and  that  this 
Honorable  Court  will  be  pleased  to  dearee  to  the  libellant  inch  sum  for  da- 
mageM  for  the  violation  i^  Mid  chartA-  parly  as  may  be  just  against  th* 
said  Walter  Carpenter  and  tiie  aaid  veaeel,  with  eoato,  w)d  that  the  said  vea- 
sel  may  be  condemned  and  sold  to  pay  the  nme,  and  that  the  libeUant 
may  have  aoch  other  and  further  relief  in  the  premiae*  aa  in  lair  and  judtica 
he  may  be  entitled  to  receive. 

Charles  B.  MooaB,  Proctor  ffar  UbeUont. 
D.  H.  WBEiLca,  Advodata. 

No.  106.— Jdbat  bt  UBELLAirr'a  proctob. 

Simthent  DUIriet  of  Ifew  York,  tt  i 
Charles  B.  Moore,  of  the  city  of  New  York,  Proctor  for  the  hltellaat  in 
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ibe  faregmag  libela,  being  duly  nrorn,  nyi— That  the  said  UbelkDt,  aa  i< 
pooeat  ia  in&nned  and  believM,  reaidei  in  the  district  of  Columbia,  and 
Doir  abaeat  rrom  the  State  of  New  York,  having  beeii  ia  the  Stale  of  Lou 
Biana  when  Itut  beard  from.  That  the  matters  let  forth  in  the  foragmii 
libel  are  derived  prinrapally  from  original  documents  ;  that  deponeai  hi 
read  the  aaid  libel,  and  knows  the  conteata  thereof,  and  that  the  matte 
therein  stated  are  tiue,  to  the  best  of  the  knewJedge,  information  and  beli 
of  this  deponenL 

Cbas.  B.  Mqori. 
Sworn  to  tbn  SOlfa  day  of  May,  1841, 
before  tdc, 

Gborob  W.  Morton, 
U.  S.  Cob 


No.  107. — A  LIBEL  i: 


To  the  Honorabls  Samuel  R.  Betis,  Judge  of  the  District  Court  of  the  Ui 

ted  States  for  the  Southern  DislTKt  of  New  York. 

The  libel  of  George  W.  Stoteabviry,  late  a  seaman  on  board  the  ship  A 
teatic,  whereof  Thomas  Wilanc  now  is,  or  late  was,  master,  against  the  st 
ship,  her  tackle,  apparel,  and  fumilare,  in  a  eauae  of  wages,  civil  and  ic 
ritiroe.     And  thereupon  the  said  libellant  alleges  as  follows : 

Pint,  That  some  time  in  the  month  of  July,  one  thousand  eight  himdr 
and  forty-five,  the  said  ship  Atlantic,  then  lying  in  the  port  of  New  Landt 
and  destined  on  a  three  years  whaling  voyage  to  the  North-West  Coast,  t 
then  master,  William  Beck,  by  himself  or  his  agent,  hired  this  libellaiit 
green  hand  on  hoard  the  said  ship  for  the  voyage  aToreHaid,  on  the  two  bx 
dred  and  twenty-fiilh  lay  or  share  of  what  shoold  be  taken,  as  wages,  a 
this  libellant  signed  the  shipping  articles,  wherein  the  contract  is  fully  : 
forth,  and  whnh  he  prays  may  be  produced  by  the  said  master,  as  this  H< 
Diable  Court  shall  direct 

Second.  That  on  or  about  the  fourth  day  of  August,  one  thousand  ei; 
hundred  and  forty-five,  this  libellant  went  on  board  and  into  the  service 
the  said  vesKl  as  a  green  hand,  and  the  said  ship,  with  the  libellant  on  boe 
proceeded  on  her  intended  voyage,  and  cruized  about  the  Western  Islai 
and  other  places  for  the  period  of  about  seven  months,  when  the  said  si 
had  arrived  at  Maui,  in  the  Sandwich  Islands, 

Third.  That  aa  the  said  ahip  waa  going  out  of  the  harbor  &t  Maui,  on 
about  the  sixteenth  day  of  March,  one  thouoand  eight  hundred  and  for 
eight,  the  libellant  engaged  in  the  service  of  eaid  vessel,  while  doing  his  di 
and  obeying  the  commands  of  the  master,  fell  from  the  main  top  sail  ya 
and  was  ao  severely  injured  that  he  was  taken  ashore  to  the  hospital,  whi 
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be  ramained  ooofiMd  to  bia  bed  for  the  ipace  of  about  twenty-one  muiith», 
or  Ihereaboota. 

Four/A.  Tbat  while  thw  libellant  was  ao  coafined  in  tbe  hoepital  ibe  miA 
ship  went  to  the  North-Weat,  and  cmized  Ibereabouts  until  the  mooth  oT 
Novemher,  one  thounod  eight  hundred  aod  forty-oeTen,  when  the  atarted 
for  home,  aod  on  her  way  touched  at  Maui  on  or  about  tbe  twentieth  day 
of  the  Mid  month,  and  took  tbia  libellant  on  board,  and  then  proceeded  di- 
rectly to  the  port  of  New  London,  where  ibe  arrived  on  or  about  the  twen* 
tieth  day  of  April  laat,  and  baa  aince  come  to  tbia  port,  where  he  now  ia. 

Fi/lJt.  That  during  the  mad  voyage  the  aaid  ship  took  a  cargo  of  oil  and 
bone  of  great  value,  being,  aa  the  libellant  ie  informed  and  believea,  four 
thousand  seven  hundred  berrela  of  right  whale,  between  forty  and  fifty  bar- 
rets of  aperm,  and  forty-MTen  thoonnd  ponodi  of  bone  ;  and  the  btwllant 
elaima  to  be  entitled  to  demand  and  have  of  and  from  the  Mid  abip,  her  mas- 
lar  and  owner*,  bia  ihare  or  lay  of  tbe  aaid  cargo^  beuig  tbe  two  hundred 
aod  twenty-fif\h  part  thereof  worth,  aa  tbia  libellant  verily  believes,  the  earn 
of  three  hundred  dollara  and  upwarda,  which  tbe  master  aod  owners  of  the 
Mid  abip  have  hitherto  refused  &od  still  refuse  to  pay,  lo  tlie  great  damflge 
of  the  libellant. 

Sixth.  That  by  reason  of  the  injnrtea  ao  received  in  the  service  of  tbe  aaid 
vessel,  as  above  stated,  the  libellant  has  lost  the  use  of  oae  of  ilia  legs,  and 
one  of  hia  arms  la  rendered  almoat  nseleas,  and  by  reason  thereof  baa  been 
put  to  great  expense  already  for  medical  advice,  and  before  be  can  be  re- 
atored  must  undergo  an  operatioD  involving  further  expense  to  a  large 
amount,  and  be  daima  to  be  entitled  to  demand  and  have  of  the  aaid  ship 
hin  reasonable  expenses  already  incurred,  and  hereafter  to  be  incurred,  in 
and  about  bia  cure,  and  hi*  reasonable  support  since  his  said  iojiuy,  and  till 
he  shall  be  cured. 

Stvtalh.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  i^  this  Honorable  Conrt,  la  veri6caiion 
whereof,  if  denied,  the  libellant  cravea  leave  to  reler  to  the  deposition  and 
other  proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  libellant  praya  tbat  prucen  in  due  form  of  law,  according 
to  tbe  course  of  this  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, and  that  all  pervons  having  or  pretending  to  have  any  right,  title,  or 
interest  therein,  may  be  cited  to  appear  and  to  answer  all  and  singular  the 
matters  hereinbefore  set  Ibrth,  and  tbat  this  Honorable  Court  would  be 
pleased  to  decree  the  payment  of  the  wages  aforesaid,  with  costs,  and  that 
the  libellant  may  have  euch  other  relief  in  the  premises  as  in  law  and  justMO 
he  may  be  entitled  to  receive. 

EhAB.  C.  BENEniCT, 

One  of  the  Proctors  for  tbe  Libellant. 
Libellant  being  nbeent  and  sick. 
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Sworn  to,  befi»«  na  this         day 
of  July,  1848,  u  to  beat  ofdepo- 
nmCn  knowledge  and  beliBf. 
Gao.  W.  MoRTOK, 

U.  S.  ComnuMoner. 
Bdbk  &■  Bbhbdiot, 

Procton  for  LibeUant. 
Bbcbe,  Advocate. 

No.  108.— JORiT  IT  THE  LIBSL[,ANT*S  MIOCTOII. 

SoDTMiu  DianiCT  or  Niw  Tobk,  «. ;— Braatiu  C.  Benedict,  one  oTtlM 
procUin  for  the  libellKot,  beiog  iwom,  nyi  that  the  Ubellant  in  tiua  cuaae  » 
abeent  Gram  tbii  diatrict,  and  Mck,  and  d^nont  is  anlhoti^  to  wt  ibr  bin 
herein,  and  that  the  fbregdng  libet  ia  tnn,  aoeordii^  to  his  inlbrmatiaa  and 
belief. 

£.  C.  Shedict. 

Swom  July,  5ih,  18i8, 

Gbokob  W.  MoBTpH,  U.  S.  Comioiauoiier. 

No.  109.— A  LIBEL  BY  BHlp'a  HUSBAMD  AOAINBT  TBG  CBABTBKGBS,  FOB 
DEMDBKASB. 

To  the  Honorable  Samuel  R.  Bella,  Judge  of  tbeDiatnct  Court  of  the  Uni- 
ted Siatea  for  the  Southern  Diatrict  of  New  York. 
The  libel  of  Sflveoter  Baxter,  part  owner  and  agent,  and  riiip's  huaband, 
of  the  bark  Arelhnea  of  Barnstable,  againit  David  S.  Draper  and  John  B. 
Develin,  raerebonts,  composing  the  firm  of  Draper  A.  Develia.  of  the  dtf  of 
Hew  York,  in  a  cauae  of  contract  dvil  and  maritime,  alleged  aa  IbllowB ; 

FirtU  That  aome  time  in  the  month  of  Aoguat,  in  the  year  one  thowend 
eight  hundred  and  forty-«even,  the  aaid  bark  then  being  in  the  pwt  of  New 
York,  the  aaid  libellaot  made  and  conoliided  with  the  re^tondanta  a  charier 
party,  a  copy  of  which  ia  hereto  annexed,  bearing  date  the  twentieth  day  of 
August  aforesaid,  by  which  the  libellanta,  for  and  in  conBidemtioD  of  the  co- 
venanta  and  agreemeatB  herciuaiter  mentioned,  to  be  kept  and  pertbrmed  by 
the  said  lespoodeuta,  did  covenant  and  agree  on  the  rreighting  and  charter- 
ing of  the  said  bark  unto  the  aaid  reapoiulenta  Ibr  a  voyage  from  New  York 
to  Lisbon,  Cadi2,  Maneillea,  or  Trieste — oaa  only — and  from  the  port  of 
discharge  to  proceed  to  Palermo  and  load  back  for  New  York,  for  the  char- 
ter money  and  on  the  terms  and  conditions  roentioned  in  the  said  charUt 
party. 

Seeoiut.  That,  among  other  tilings,  it  was  therein  and  thereby  agreed  be- 
tween the  libellaat  and  ihe  respondents  that  the  respondents  should  have 
fifteen  lay  days  in  New  York  within  which  to  load  and  despatch  the  said 
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bark  from  the  pt^  or  New  York.  And  in  case  the  venel  iboDliI  be  longer 
delaioed,  the  aaid  respondeDti  agreed  to  pay  to  the  said  libellaot  demomge 
at  the  rate  of  thirtf-flv«  Spaniah  miHed  doltara  per  day,  for  each  and  every 
day  Bo  detained,  jmnrided  micb  detentioD  ahoold  happen  by  de&ult  of  the  Hid 
leapondente  or  their  ageoL  And  it  was  rorther  understood  and  agreed  that 
the  cargo  abould  be  received  aad  delivered  alongnde,  within  reach  of  tha 
Tenel's  tacklea.  And  it  was  therein  and  thereby  further  understood  and 
agreed  that  the  said  charter,  and  the  said  fil\een  dayi^  should  comiaence 
when  the  said  veawl  waa  ready  to  receive  cargo  st  New  York,  her  place  of 
loading,  and  notice  thereof  given  to  the  eaid  reapondeni  or  to  their  ageaU 

Third.  That  the  said  bark  having  Ifcen  pnt  in  readiness  to  perform  tlie 
aroresaid  voyage,  and  ready  to  receive  cargo  at  New  York,  the  said  libcl- 
lant,  on  the  twen^-third  day  of  August,  one  thousand  eight  hundred  and 
forty-seven,  caused  notice  thereof  to  be  given  to  the  re^ndenta,  pursuant  to 
the  terns  of  the  said  charter  party.  And  the  said  respondents  eommenced 
to  furnish  the  cargo.  Bat  aotwithstaoding  such  notice  waa  duly  given  to 
tbs  respoDdeols,  oitd  notwithstanding  the  said  bark  was,  from  that  time,  at 
the  direction  and  i^sponl  of  the  nid  respondents,  and  notwithstanding  there 
was  DO  &nlt  or  remissness  on  the  part  of  the  libellant,  the  said  respondents, 
by  their  own  default,  did  not  load  the  aeid  bark  and  give  her  despatch  from 
the  port  of  New  York  within  fifteen  days,  hot  delayed  her,  contrary  to  the 
terma  of  the  nid  charter  party,  oduI  the  deventh  ^y  of  September  there- 
after, when  sha  sailed,  and  the  libeHaiH  became  thereby  entitled  to  demand 
Irom  the  respondents  demurrage  for  five  daya,  at  the  rate  of  thirty-five  Spas- 
ieb  milled  dollara  per  day,  amounting  to  the  sum  of  one  hundred  and  seventy- 
five  dollan  over  and  above  aU  just  dedoctiona. 

Fourth.  That  said  vessel  well  aad  &ilhfuUy  performed  nid  voyage,  and 
the  respondeeta  paid  the  ebaiter  money  therein  stipulated  except  said  de- 
murrage. But  aotwitfastanding  the  said  reapondenta  have  been  frequently 
requested  to  pay  the  said  sum  of  one  hundred  and  seventy-five  dollan,  the 
demurrage  aforesaid,  they  have  refused,  and  still  refuse,  so  to  do. 

Fifth.  That  all  artd  singukr  the  premises  are  true,  and  within  the  Ad' 
miralty  and  Maritime  jurisdiction  of  the  United  States  and  of  this  UoDorablo 
Court. 

Wherefore  the  libellant  prays  that  a  monition  or  citation,  according  to 
the  course  and  practke  of  this  Honorable  Court  hi  admiralty  and  inaritiine 
ease^  may  issue  agwnst  the  said  respondants,  and  that  tbey  be  cited  to  ap- 
pear and  answer  all  and  singular  the  matters  aforesaid,  and  that  this  Hon- 
orable. Court  would  be  pleaaed  to  decree  the  payment  of  the  demurrage 
aforesaid,  with  coota,  and  tkat  the  libellant  may  have  such  other  and  further 
relief  as  in.  law  andjoiticQ  he  ii  entitled  to  receive,  , 

S.  Bazteb, 
By  John  A.  BaxTEs. 
Bnn  ft  BiKBDiCT,  Proctnra. 
Bebbi,  Advocate. 
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No.  110.— Jt'KAT    BY   AM    ATTORHET    IN    FACT. 

Svuthen  Dutriei  of  New  York,  u  .— 

John  A-  Baxter  being  sworn,  aays  that  he  is  ngeot  or  Attorney  in  &ct 
Sylvester  Baxter,  the  libcUant  above  named.  That  asJd  libellant  !■  aba* 
from  the  diatrict,  being,  aa  deponent  betieTea,  in  the  itate  of  Massachuaet 
That  the  abore  libel  is  true  according  to  the  best  of  hia  knowledge  a 
belief. 
Swora,  May  lOth,  I84S,  John  A.  Baxter. 

before  me, 

JoHw  W.  Nei^on, 

U.  S.  ConuninioDcr. 
Bur*  &  BiniDicT,  Proctors. 
£.  C.  BBMcnicT,  Advocate- 

No.    111. — A  LIBRL    BY  THE    OWSEBB  O 


To  the  Honorable  Samnel  R.  Betts,  District  Judge  of  the  United  Stat 

for  the  Southern  District  of  New  Yorii. 

The  libel  of  James  Spmgue,  Charles  Keen,  David  Crawell,  and  Daoi 
Butler,  owners  of  the  schooner  John  R.  Watson,  against  J.  Selby  We 
of  said  district,  coal  dealer,  la  a  cause  of  contract,  civil  and  maritime,  alleg 
as  follows : 

Firtt.  That  in  the  month  of  December  last,  the  said  schooner  lying 
Philadelphia,  and  destined  on  a  voyage  to  New  York,  Richard  Jones  dt  G 
shipped  on  board  the  said  schooner  one  hundred  and  ninety'four  tons  of  coal,  i 
thereabouts,  to  be  therein  carried  from  Philadelphia  to  New  York,  and  tbei 
delivered  in  like  good  order  and  cooditioii(thedBiiigereDf  theseaoolyexcep 
ed,)  to  J.  Selby  West,  or  his  aBsigos,  to  wham  the  same  belonged,  he  or  the 
paying  freight  for  the  same,  at  the  rate  of  ninety  centa  per  ton ;  and  acco 
dingly  the  master  of  said  schooner,  at  Philadelphia,  on  the  fifieenth  day ' 
December  last,  signed  the  usual  bill  of  lading,  a  copy  of  which  is  herel 
annezed. 

8*coitd.  That  shortly  after,  the  said  schooner  set  sail  from  Philadelph: 
to  New  York,  with  the  said  coal  on  board,  and  there  safely  arrived  on  < 
about  the  nineteenth  day  of  December ;  and  on  the  next  day  Jas.  Spnigu< 
the  master  of  said  veesd,  caused  a  written  notice  to  be  served  upon  J.  Be 
by  West,  the  consignee  and  owner  of  the  coal,  as  follows  : 

New  York,  Dec.  20th,  ISM. 

Sib — you  will  please  to  take  notice,  that  the  schooner  John  R.  Watsoi 
under  my  eommaud,  and  loaded  with  coal  oonsigiied  to  yon,  was  ready  t 
discharge  cai^  this  morning,  of  which  fact  you  liave  been  duly  notified 
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And  you  will  further  take  notice,  that  demurrage  w^U  be  demaitded  fbr 
every  day  she  is  detained. 

Youn,  &,c., 

JtHEfl    S  PRAGUE. 

To  J.  Selbt  West,  E«q. 

Third.  That  the  said  West  accepted  the  said  cargo,  and  annmeDced  to 
receive  the  said  coal,  but  lefused  to  lake  it  save  in  very  wnall  quantities, 
and  at  irregular  tlinea,  captdciouHly  and  vexatioudy,  and  when  urged  uuf 
requested  to  lake  the  sarae  more  expeditiously,  replied,  that  he  would  take 
it  when  it  suited  him,  and  no  faster,  and  would  keep  the  schooner  as  long 
as  he  wanted  to,  for  the  captain  could  not  help  himself,  and  ia  accordance 
with  euch  threat,  he  detained  the  said  schooner  until  the  fourth  day  of  Ja- 
nuary, instant,  do  which  day  fifty  tons  of  coal  were  still  on  board,  and 
xrere  taken  out  by  him  and  his  agents,  and  the  schooner  completely  dis- 
charged. 

Fourth.  That  during  the  whole  time  the  nid  schooner  whs  so  detained, 
she  was  obliged  to  lie  at  the  foot  of  forty-aecond  street,  in  the  North  River, 
thai  being  the  place  deagnaled  by  the  bill  of  lading,  in  danger  of  being  fro- 
zen up  and  compelled  to  winter  here,  and  her  whole  crew  were  detained,  at 
the  expense  of  the  vessel,  and  two  extra  men  and  a  horse  were  kept  con- 
stantly waiting  on  the  dock  during  very  severe  and  cold  weather,  ready  to 
deliver  the  coal  whenever  the  aiH  West  should  take  it  away.  And  the 
said  West  was  ofleo  notified  by  the  master  of  the  said  achocwer  that  said 
master  was  constaatly  ready  to  deliver  said  ooal,  and  that  the  expense  and 
damage  of  such  detentwn  would  be  demanded  of  him. 

Fifth.  That  the  usnal  and  snfiident  time  to  discheige  such  a  cargo  of 
ooal  is  four  days,  and  these  libellants  claim  to  be  entitled  to  have  of  the 
said  West  the  damages  sustained  by  them  by  reason  of  the  unjust  de^ 
tion  of  nid  vessel  beyond  that  time,  which  they  allege  amounts  to  the 
•am  of  two  hundred  and  thirty-one  dollars  and  upwards. 

Sixth.  That  all  and  eingnlar  the  premlseB  are  irtie,  and  within  the  AAial- 
ralty  aiid  Maritime  jurisdiction  of  the  United  States,  and  of  Uus  Honorable 
Court. 

Wherefore  these  hlwllaals  pray  that  a  warrant  of  anest,  in  doe  form  of 
law,  according  to  the  course  of  this  Honorable  Court,  in  Adniralty  and 
Maritime  cases,  may  issue  ageinst  the  said  J.  Selby  West,  and  that  he 
may  be  compelled  to  answer  upon  oath  all  and  singnhir  the  matters  afore- 
said, and  that  this  Honorable  Court  would  be  pleased  to  decree  the  pay- 
ment of  the  damages  aforesaid,  with  costs,  and  that  he  may  have  sDch  other 
relief  as  in  law  and  justice  he  may  be  entitled  to  receire. 

JaHES   SPHAaDB.    ' 

Sworn  to  befwe  me,  this  9th  day 
of  Jan'y,  1848, 

Gbo.  W.  Morton,  U.  S.  CommiesioDer. 
ficRB  ii  Beheoict,  Proctors. 
E.  Bdrk,  Advocate. 
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No.    112.— A    UBIL   »    KUI   BT    A    MABTn    AOAIimT   BIS   TIMtL   rO«  ADTU- 


To  the  Honorable  Samuel  R.  Betta,  Judge  of  the  DiBtrict  Court  oT  Ae 
United  Slates  Tor  the  Southern  Diitrict  or  New  York. 

The  libel  or  Hennan  Schdtzs,  mavter  of  the  Bchooner  Oscar  Jooe^ 
■gainst  the  said  schoonet,  her  tackle,  apparel  and  furaiture,  and  against  all 
peraiMis  intervening  for  their  interest,  in  a  cause  of  contract,  civil  and  mari* 
time,  alleges  as  follows : 

FirU.  That  io  the  month  (^  July,  1648,  Mr.  P.  C.  CoBtanse,  oT  New  Or< 
leaoi^  the  then  owner  of  said  schooner,  employed  the  libellast  to  take  chatje 
of  the  Kid  vessel,  as  master,  on  a  voyage  she  was  then  abaut  to  make,  and 
other  voyages  in  search  of  freight. 

Steond.  That  aocordmgly  on  or  about  the  first  day  of  July  aforesaid, 
the  hbeUant  went  on  board  Mid  vessel  as  master,  and  on  (be  sixteenth  of 
July  aforemid,  sailed  from  New  Orleans  ,to  Tarragona,  thence  to  London, 
Ihence  to  Newcftstle-Dpou-Tyne,  thence  to  Gibraltar,  then  to  Malaga,  thenos 
back  to  Gibraltar  again,  and  thence  to  the  port  of  New  York,  where  he  safe' 
ly  arrived  on  or  about  the  28th  day  of  April  last. 

Third.  That  during  the  voyageB  aforesaid  be  was  obliged,  at  varioos 
times,  to  make  large  advances  to  and  for  the  said  vessel,  to  enable  her  |q 
proceed  on  her  voyega  and  earn  freight,  and  paid  various  carpenter's  bills 
for  repairs,  and  bought  proviuoDs,  tackle,  apparel  and  furniture  for  the  said 
vessel,  and  paid  large  sums  to  the  seamen  employed  on  board  thereof  for 
their  wages,  and  made  other  advances  more  particularly  set  forth  in  the 
schedule  hereto  annexed,  amounting,  iu  the  whole,  to  the  sum  of  one  thou- 
sand nine  hsodred  and  nineteen  dollars  and  fifly-lwo  cents. 

Fourth.  That  the  said  advances  were  neeeaary  to  enable  the  said  schoo- 
ner to  proaeente  her  intended  voyage  and  earn  freight,  and  were  made  in 
portrand  places  where  the  venel  dkl  not  belong,  and  where  the  owner  did 
not  reside,  and  were  made  oa  the  credit  of  the  said  vessel,  as  well  as  of  the 
owner  thereof)  and  were  to  pay  charges  and  demaods  which  were  at  the 
time  a  lien  on  said  vessel,  aad  by  the  payment  thereof  he  became  in  hw 
subrogated  ia  place  of  the  parties  to  whom  he  mode  svcb  paymeuts,  and 
became  entitled  to  hold,  and  prosecute,  and  enfoMS  the  lisn  of  said  demands 
for  his  own  reimbursement. 

n/tk.  That  there  is  now  due  the  libellant,  from  the  said  vessel,  the  son 
«f  four  hundred  and  seventeen  dollara  and  eighty-jve  cents  for  his  said  ad- 
vaaces  over  and  above  all  just  dedoctioos,  and  the  said  schooner  is  now  in 
tha  port  ttf  New  York. 

SittA.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad< 
miially  and  Maritime  juriBdiction  (f  the  United  States  and  of  this  HonoraUe 
Caurt 

Wherefore,  the  libellant  prays  that  process  in  due  form  of  law,  acomiiag 
to  the  couise  and  practice  of  this  Honorable  Court  in  cases  of  AdminJiy 
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anil  Kuritime  jumdiction,  may  ioae  agaiort  the  (Bid  achooner,  her  laekle, 
apparel  mid  Airailure,  and  that  all  persona  having  any  interest  theieiD, 
nay  be  cited  to  appear  and  answer  upon  oath  all  and  aingular  tha  matter* 
aforenid,  and  that  this  HoDorable  Court  woald  be  pleaaed  to  decree  the 
payment  of  the  amount  dae  to  the  libellant  in  the  premiaea,  with  coats, 
and  that  the  aaid  vessel  may  be  condemned  and  sold  to  pay  the  same,  and 
that  the  libeliant  may  have  such  other  relief  as  in  law  and  justice  be  may  be 
entitled  to  receive. 

H.  SCBCLTSE. 

Sworn  this       day  of  May,  1849, 
before  me, 

G.  W.  Morton,  U.  8.  Commtaaiooer. 
C.  L.  Benbdict,  Proctor. 
E.  C.  Benedict,  Advocate. 


Jontiifor  and  on  accmad  of  said  ottttl  and  «u>n«r>. 

3  hbla.  potatoes  in  Misaiasippi, 

%    766 

30  50 

Paid  charges  and  consular  dues, 

lis  64 

Carpenter's  bills,     ..... 

186  ea 

Bbck  and  hulk  (or  heaving  down, 

isee 

Galley  and  foreoaslle  acuUJe, 

seeo 

Blacksmith's  bill,            .... 

700 

Tinsmith's  bill,        ..... 

B40 

Labor  for  heaving  doim. 

10  00 

Warps  and  running  ropes,      .                 .                 .                 • 

t»00 

Paid  ship  chandler,        .... 

178  00 

Do.            do.        . 

14  10 

Painta,  oO,  vamieh,  rosin,  and  sulphur, 

43  DO 

300  Iba.  adt  meat. 

30  00 

Stevedore's  bill,               .... 

29  20 

1  basket  raisins,      . 

1  00 

£      t.    d. 

Pilotage, 

9    4    7 

Tonnage,            ..... 

5    0    0 

8  le  6 

Rope,  paint,  and  oH,           . 

e  10  10 

Whaifege  and  mooring,            .... 

12    6 

1    2    0 

Carpenter's  bill,          .               .               .               .               ■ 

16    0 

Labor  hi  diflcharging,         .... 

1  10    0 

Sugar  and  coffee,       ..... 

2    2    0 

Id  b,  Google 


tber's  bills,    . 
;b tables,  &c.,  billa 
rags  dowD  the  rivi 
iding  the  pilot, 
ward's  wagea, 


gea  of  the  mate, 


Anderaoa's  bill, 
(ing  tnit  balltiBt, 

Ula.  rum,  .... 

ibs.  inolanet^ 
ricet  and  baker^  bill, 
rage  and  pdotage, 

d  wagei  of  crew,       .  ... 

last  aad  coals,    .... 

rel  offlour,  .... 

-tage  on  the  above, 

eph  Batiiner  Tor  port  charges  at  Gibraltar,  the  3ml  time, 

te's  wages  for  twenty-three  days,     . 

p  cbandier's  bilk      .... 

do.      . 
t  charges  and  bill  of  health,     . 
dieine,  .... 

ti  baireb  oTpork  and  two  of  beef, 

itage,  .... 

iralar  fees  and  port  chaise,    , 

redore's  bill,     .... 

chaigiug  ballast,       .  .  :  . 

ibuI'b  certificate, 

p  chandler's  bill,       .... 

w  received        .... 

ter,  and  liquor,  and  tonnage  from  Captain  Laughlio, 

rket  money,       .... 

h  paid  at  Giutom  House  for  entrance  fees, 
tage  from  sea,  ,  '    , 

'^B^,         ..... 
le  hospital  money, 
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8  boxes  raktoi,  diort,    .               .               .     '  .               .            6  00 

Thecretv.  oaacct  ofwagea,                 .               .  .                   S  90 

Telegraph  ond  postage,  .               .          S  75 


No.  113.— Libel  ih  beh  bt  th*  ownir  < 

FOB  TOWIHO  HU. 

To  the  Honotnble  Samuel  R.  Bette,  Jadge  or  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  Nevr  York : 
The  libel  and  coroptoint  of  Reuben  Smith,  jr.,  and  Philemon  H.  Smith, 
owners  of  the  American  reaael  known  as  the  ateaniboat  Metamora,  whereoT 
■aid  P.  H.  Smith  is  roaeter,  against  the  canal  boat  W.  Aroott,  her  tackle, 
apparel,  and  furniture,  oow  in  this  district,  and  agaiost  all  persoDB  lawfully 
iatervening  for  their  interest,  in  a  cause  of  contract,  civil  and  maritime.. 

Firii.  That  the  said  [ibeUants  were,  and  now  are,  the  owners  of  the  Ameri- 
can steamer  Metamora,  and  that,  at  the  instance  and  request  of  one  Captain 
Best,  master  and  owner  of  said  canal  boat,  by  said  steamer,  towed  the  said 
oaoal  boat  from  the  port  of  Albany  to  Iheportof  New  York,  between  the  0th 
and  11th  days  of  November,  1846  j  and  by  agreement  iHtb  the  said  Captain 
BeFi,  were  to  receive  for  the  towiog  the  said  canal  hont  the  sum  of  twenty 
dollars;  and  the  said  canal  boat  is  now  in  the  Southern  District  of  New 
York;  and  the  said  libellants  have  demaded  the  said  twenty  dollars,  and  the 
said  captain  has  refused  to  pay  the  same. 

Steond.  That  all  and  aingular  the  premises  are  true,  and  within  the  Admi- 
ralty and  Maritime  jurisdiction  of  the  United  States,  and  ol'  this  Honorable 
Court. 

Wherefore  the  libellaot  prays,  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court,  ia  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  said  veaeel,  her  tackle,  apparel,  and  furniture, 
and  thai  all  persons  having  any  interest  therein,  may  be  cited  to  appear  and 
to  Bnsnrer  all  and  singular  the  matters  hereiobefore  set  forth,  and  that  this 
Honorable  Court  would  be  pleased  to  decree  the  payment  of  said  sum,  with 
costs,  and  that  said  canal  boat  may  be  condemned  and  sold  to  pay  the  same, 
and  that  the  libellaot  may  have  such  other  and  further  relief  in  the  premises 
as  in  law  and  justice  he  may  be  entitled  to  receive, 

P.  H.  SuiTH, 
R.  SMiTfl,  Jr. 
Sworn  November  11, 1846, 
before  me, 

Geo.  W.  Morton, 

U.  S.  Commissioner, 
W«.  Jay  Habkett, 

Proc.  pro  Libel'ls. 
R.  Scott,  Advocate. 
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To  flie  Hononble  Suunel  B.  BeUm,  JiMlge  of  the  Dirtnet  Cqort  it  tbe 

Uahed  State*  Ibr  tbe  Soaihem  Dottier  of  New  York. 

"nie  libd  aC  Daniel  JaotM,  nC  ibe  vitj  of  New  Totfc,  ■Mfctent,  agaiart 
Am  WbAc  loaMer  of  the  ib9  Ajax.  of  BiMlal,  Ki«laiid,  ia  a  caiMe  orcnB- 
Iraet,  civil  and  maritime,  aflegea  aa  faOawm : 

Firtt.  That  the  Llxliaiit  w  tbe  owner  oT  a  wharf  in  tbe  d^  of  New 
York,  and  be  m  entitled  to  recover  wbar&ge  fhrn  all  veaMb  lyiiv  **  ^* 
wbvf.  That  on  tbe  tenth  daf  of  November  hat,  the  Mid  Ak  While 
placed  the  aaid  ahip  Ajax  tU  the  wharf  of  tbe  Ubeliaiit,  wbeie  riie  icttain- 
edfbr  theperiodofnioetr-onedaya^lbr  which  the  ibdbuilii  entitled  to  re- 
ceive tbe  ran  of  one  hoodred  ant  eighty -two  dotlats,  which  the  nid  maMer 
ha*  refiHed  to  pay. 

Second.  That  the  libellaat  is  alao  the  owner  of  a  ■tore-honae  in  the  ciTf 
of  New  York,  and  that  nid  master  Btored  in  md  •tote-honae  at  the  tMoal 
rate*  of  storage,  tbe  nils  and  rigging  of  the  aaid  diip  while  the  aaid  A^ 
wa*  nodergoiDg  repain,  and  the  libeUant  i*  entitled  to  receeire  fiv  aoch 
•torage  tbe  «amof  tweotf-one  daDan,wfaidi  tbemidmaater  faurcAMed  M 

pay- 

Third.  That  all  and  Mngntar  the  preniae*  are  trae,  sod  withni  tbe  Admi- 
ralty and  Maritime  Juriadiction  of  the  Uiitied  State*  atMi  of  thia  Hononble 
Court. 

Wherefore  (be  UbcJlant  prays  that  a  wainint  of  aneat  m  due  form  of 
law,  arcording  to  the  course  of  thia  Honorable  Cotut  in  eanaea  of  Admi- 
reliy  and  Maritime  juriadietion,  may  JMne  agaiaat  the  aaid  Aaa  While, 
master,  aa  aforesaid,  and  that  he  may  be  reqaiied  to  answer  on  oath  (bia 
libel  and  tbe  matter*  hereta  contain^],  and  that  tbii  RoDorabU  Court  will 
be  pleased  to  decree  to  the  libellant  the  payment  of  nid  wharfage  and  aid 
alorage,  amoanling  to  two  hnadr«d  and  three  doUara,  with  iotetcat  and 
costs,  and  that  he  may  have  such  other  and  rnrtlier  relief  as  in  law  aod  jw- 
tice  he  may  be  entitled  to  receive. 

DtHIEL  JOHES. 

Sworn  Mar^  1, 1840, 
before  me, 

Georok  W.  Mobton, 

U.  S.  ComminioiKr. 
A.  B.  Proctor. 
C.  D.  Advocate. 

No.  lis. — Libel  aqaihst  ship  and  owNEsa  n  t.  pabbbhoeb  fob  a  tio- 

LATIOK  or  COHTBAPT. 

To  the  Honorable  Samuel  R.  Betls,  Judge  of  the  Dialrict  Court  of  the 
Uoited  Stales  for  the  Southern  Dialrict  of  New  York: 
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Tke  libel  of  Eton  C.  GfJuRba,  sgaiMt  the  ahip  Pacific,  her  tackle,  apfnnl 
and  Airniture,  Bnd  BgaioM  H.  J.  Tibbeltt,  raaUer  and  part  owoer,  aod  Fr»- 
derick  Gnffiog,  the  other  part  owner  <^  the  nkl  ship,  and  aJI  penooi  lairfn)- 
fy  ioterTenii^  for  their  inlerett  ia  the  oaid  ahip,  her  tackle,  apparal  and  for* 
nitore,  in  a  cause  ctf  contract,  cini  and  nHuilime,  all^et  aa  rollom : 

Firtl.  That  the  aaid  ahip  at  the  sereral  timee  beraiaafter  stated  haa  been 
and  ia  yet  lyio^in  thit  port  bound  on  a  diitant  voyage  around  Cape  Horn  to 
CaliTomia.  And  lbs  aaid  H.  J.  Tibbetia  and  Frederick  CtrifEng  ware  and 
are  the  wis  ownera  of  theaaid  ahip,  her  tackle,  apparel  and  furoiture,  and 
are  abont  to  nil  in  the  aaid  ihip  on  aooh  voyage,  and  the  said  H.  J.  Tibbett'a 
waaand  is  the  master  of  nidihip;  and  ibat  the  nid  ownera  aad  master  em- 
phyed  Joaepb  Eiavm  aa  their  agent  to  obtain  passeogera  for  the  mid  ahip 
m  aoch  voyage,  and  otberwiie  to  act  for  them  aa  their  agent  ia  respect  to 
the  Mid  ahip. 

■  Steond.  That  the  Lliellant  and  other  peraooa  having  seen  that  the  aaid 
ahip  was  advertised  to  sail,  for  Galiliwiiia,  and  beii^  desirous  to  go  to  that 
place  with  degpHeb,  they  eitber  in  peraon  or  through  their  agent  or  agent's 
applied  to  the  nid  Joseph  Kibmri  lor  informatioo  in  regard  to  the  terms  and 
acoommodatioDa  of  the  aid  ship,  and  also  as  to  the  time  c^  her  Bailing  from 
this  port,  whereupon  the  nid  Joseph  KiBSun,  bo  acting  as  agent  Ibr  the  ahip,  ' 
then  and  there  represented  and  elated  to  the  said  iibelliuit  or  hia  agenla  that 
the  Mid  veMel  was  of  the  very  beM  claM  and  condition,  and  a  faal  niler,  and 
in  order  that  the  eaUn  paMeogera  mighthave  all  the  comfort  desired  and 
pten^ofapaeeforezerciwandajr,  that  the  saki  ownert  engaged  not  to  take 
more  than  fifty  cabin  paaengen,  and  that  the  passage  money  by  reason 
thereof  would  be  three  hundred  dollara  a  paasenger,  instead  rftwofanndred 
and  fifty  dollars  the  uenal  charge  Ibr  aoch  a  voynge ;  whereupaa  the  nanra 
ol  the  libellant  or  his  ^ent  was  left  and  tahen>  and  a  refuaal  or  option  g^ven 
to  him  to  go  m  such  vessel  upon  such  terma.  That  ehortty  thereafter  the 
libellant  or  hia  agent  again  called,  whereupon  the  «id  KiaMm  repreaeoted 
to  him  diat  another  party,  ealled  die  "  Mmgan  parly,"  had  taken  S6  bertha 
(meaning  had  engaged  pasMge  for  86  peraona)  and  that  there  were  other 
peraona  speaking  for  the  remainder  of  the  bertha,  and  if  the  libellant  and  hia 
frienda  deaired  panagea  they  muat  engage  the  same  without  deby. 

TMrd.  That  the  libellant  or  his  agents  after  aeeiog  the  aaid  agent,  ex- 
amined  the  ship,  found  the  Bid  Tibetta,  the  caplahi  and  part  owner,  went  o> 
board  the  aaid  veseel  with  him,  and  thereupon  the  said  captain  and  pari 
owner  exhibited  to  the  Kbellant  or  his  agents  parts  of  the  veaael  between  tfaa 
decks,  where  state  rooma  and  separate  apartrnenta  for  each  two  pasaengen 
were  abont  to  be  hastily  prepared,  the  vessel  having  a  email  cabin  aa  a 
freighting  venel,  and  thereupon  the  said  captain  and  part  owner  represen- 
ted and  stated  to  the  libellant  or  hti  agents  that  aeeoramodatk>a  would  ha 
prepared  for  fifty  passengers,  and  Aat  the  pasMngera  should  not  be  crowded, 
and  be  marked  out  and  represented  to  the  nid  libellant  or  his  agents  where 
the  said  state  rooms  were  to  be,  and  the  size  of  the  same,  and  certain  i^iaeea 
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which  tvere  to  be  !efl  between  the  nine  for  air  ancl  exeTctse,  and  representei 
that  auch  state  rooms  were  to  eonnst  of  a  range  of  teparate  apartments  i 
each  side  of  the  mid  vessel,  each  of  which  were  to  be  at  least  six  feet  squar 
well  lifted  and  rentilatect,  and  between  the  same  an  open  space  or  ha! 
was  to  be  left  for  ventilation  and  for  promenade.  That  he  also  marked  aiv 
■howed  the  libellant  or  his  agentB,  bow  and  where  the  batkhead  was  to  b 
built  aeperating  the  cabin  from  the  steerage,  and  that  only  fifly  cabin  pei 
•engers  were  to  be  taken,  and  that  sueh  pasaengera  should  have  an  equ« 
and  impartial  chance  of  drawing  for  berths,  which  were  also  to  be  made  s 
nearly  equal  in  acceroinodatjon  as  to  afford  but  little,  if  any,  choice.  An< 
that  die  said  master  and  ownen  would  not  take  freight  to  the  ioronvenieDc 
of  the  passengers,  and  that  the  said  vessel  would  sail  on  or  about  the  fill 
day  of  January  1849,  and  that  in  consequence  of  the  preasnre  orpaasengei 
it  was  Decesmry  for  the  libellant  to  engage  hispanage  without'delay. 

Fourth.  That  reljring  upon  such  representatioaa  and  other  like  deceptiv 
and  nnfair  representations,  this  libellant  proceeded  to  enter  his  name  i 
(300  for  a  passage,  and  it  being  thereupon  represented  to  the  libellant  thi 
be  must  actually  pay  his  passage  money  to  insure  his  passage,  that  sue 
was  the  cnstom,  and  that  many  othere  had  paid ;  thelibeltantsorhisagent 
ibortly  afterwards'  and  on  or  about  the  2nd  day  of  Jaonary  instant,  paid  I 
the  said  owners  or  their  agents,  the  sum  of  three  hundred  dollars,  as  and  G 
the  passage  money  in  advance  as  a  cabin  panenger. 

Fifth.  That  the  libellant' being  a  resident  of  Lochport  in  this  State,  r< 
lying  upon  the  representations  albresaid,  prepared  htmself  at  much  expeni 
for  soch  contemplated  voyage ;  and  after  being  so  prepared,  was  in  attem 
ance  in  this  city  at  the  time  appointed  for  the  departure  of  the  said  vesM 
and  has  been  subjected  to  ineonvenieDce,  expense  and  tiA  of  loes,  besides  tl 
lose  of  his  time  by  Uie  delay  of  the  said  vessel ;  and  siaee  his  arrival  at  th 
port  he  has  ascertained,  and  alleges  to  be  the  fact,  that  the  said  owne 
kave  broken  their  positiie  agreement  with  the  libellant  in  various  partici 
lars  ;  and  that  the  representations  aforesaid  were  deceptive,  and  calculatf 
and  intended  to  induce  the  Ubellent  and  others  to  pay  or  deposit  their  mom 
as  afore^d,  at  a  high  price,  and  then  to  deprive  tbem  of  the  means  of  r 
dress ;  relying  upon  the  known  anxiety  of  the  said  iibelkot  and  othera 
proceed  without  delay  to  induce  them  lo  overlook  the  many  variations  fro 
and  Delects  of  the  matters  so  represented  lo  the  libellant.  That  the  aa 
owners  have  made  and  fitted  up  in  the  ship  aforesaid,  between  decks,  (ca 
ing  it  a  cabin,)  a  number  of  berths  and  pretended  state  rooms,  or  eepara 
divinons,  greater  than  the  number  so  repteseoied,  and  have  filled  up  ther 
with  the  entire  centra  part  of  the  vessel,  which  was  lo  have  been  left  ope 
preventing  ventilation,  and  rendering  them  close,  confined,  and  unhealih 
and  have  engaged  to  take  and  transport  in  and  on  hoard  of  the  said  veai 
aa  cabin  paasengerB,  aeventy-two  persons,  rendering  it  uncomfortable,  ai 
unsafe  for  the  libellant  to  proceeed  in  such  vessel  upon  the  aaid  voyag 
And  many  of  said  passeogera,  who  are  represented  to  have  paid,  or 
have  engaged  bertha  at  three  hundred  dolkcs  each,  have  been  in  pert  pe 
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ibitted  to  become  poBaengen  pajing  or  eDgnging  to  pay  for  nicb  paangea 
only  such  t275,  which  circiHnatauce  of  itaelfhaacgDlributedto  crondlhe 
vBMel,  and  ia  coalreiy  to  the  eogsgement  made  with  the  libellaot  or  hie 
ageat,  aod  the  said  vessel  has  also  been  orer  crowded  with  cargo  and  the 
paMengera  greatly  inconveDtenced  thereby. 

SixlA,  That  the  libellant  or  hia  agents,  and  various  otbets  of  Ihe  nid 
pasaengera,  on  discovery  of  the  matters,  have  deroanded  a  return  of  the 
■aid  passage  money  paid  by  them  respectively,  on  failure  to  obtain  a  com- 
pliance with  the  represeotatiana  and  engBgements  albresaid,  but  the  seme 
have  been  refused.  That  the  libellant  is  uowilliog  to  go  in  wid  veaael  un- 
der such  eiicumaianccs,  and  has  sustained  and  will  ■usIaiD  damagei^  as  ha 
believes,  beyond  the  amount  of  said  pasMge  money,  to  the  amount  of  one 
thouaaod  dollars. 

Sev*nlA.  That  all  and  ajngalu'  the  premises  are  true,  and  within  the  admi- 
ralty and  nwritime  jvrisdiciion  of  the  United  Slates  and  of  this  Honorable 
CourL 

Wherefore  the  libellant  prays  that  process  in  dne  form  of  law,  according 
to  the  eouree  of  this  Honorable  Court,  in  cases  of  Admiralty  and  muitinw 
jnrisdictiDn,  may  iaeue  against  the  said  ship,  her  tackle,  apparel  aod  fumi- 
toce,  and  that  the  aaid  H.  J.  Tibbetts  and  Frederick  Griffing,  and  all  persons 
claiming  any  right,  title  w  interest  in  the  said  abip,  may  be  cited  to  appear 
and  answer  upon  oath  all  and  angular  the  matlsrs  aforesaid,  aod  that  the 
Court  will  be  pleased  to  decree  the  return  of  Kiid  passage  money,  with  io- 
tereat  and  costs,  and  payment  of  the  damages  aforesaid  ;  and  that  the  libel- 
lant may  have  such  other  and  further  relief  as  in  law  and  justice  be  is  en- 
titled to  receive ;  and  that  the  said  ship,  her  tackle,  apparel  and  furniture 
may  be  condemned  and  sold  to  pay  the  libellaol's  demands, 

E.  C.  Qalobba. 
Sworn,  &c^ 

E.  H.  OwBN,  Proctor. 

F.  B.  CDTriHO,  Advocate. 


in    ROT   BiUra   lUFFLllD    WfTB    PaoVIBlOHS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Distiiet  Court  of  tbe 
United  Stales  for  the  Southern  District  ofNew  York : 

The  libel  of  Peter  M'Donald,  of  the  city  of  ITew  York,  who  proseentes 
for  himself  aod  on  behalf  of  his  wife,  Alicia  M'Donald,  and  bIm  his  chil- 
dren, Martio  M'Dooald,  James  M'Dooald,  AKda  M'Donald,  Margaret 
M'Donald,  aod  Catherine  M'Donald,  who  are  all  iofanls  uoder  the  age  of 
twenty-ooe  years,  who  were  late  poesengers  on  board  the  British  vessel 
known  as  the  Aberfoyle,  of  Liverpool,  whereof  Thomas  Jones  was  roaster, 
against  the  said  vessel,  her  tackle,  apparel  and  fomitare,  and  against  all 
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penma  lawfallf  iaterveuiiig  Sar  intaml  tbenio,  in  a  eauM  of  imtmgn,  d«l 
«Dd  mBriiiiDe,  allegea  u  fidlowa: 

flrMt.  Thnt  ia  the  montb  of  December,  in  the  jaer  cue  thoowd  ei^ 
bnndred  aai  forty-ms,  the  nid  leanl,  wheicaT  the  Mid  Tbtmam  Jooei  «M 
maarer,  being  at  the  port  of  LiTerpool,  in  Kngkod,  dealiiMd  on  a  (uyaft 
ftom  tbeaee  to  the  port  oT  New  York ;  the  nid  libeUanta  embarked  on  beard 
or  (aid  reMel,  aa  paeaeageia,  and  paid  their  frei^  from  the  Hid  pert  ofli- 
Terpool  to  the  wiid  port  of  New  York,  and  the  agreemeat  ander  iriiich  ibe 
md  hlwIlaDti  embarked  aa  paNengera  on  board  the  aakl  Teaact,  wM  in  anb- 
■(aDce  aa  IbUowa :— That  in  coo«deraiioo  of  the  mm  of  twenty-two  peowh 
■terling  paid,  the  Hfd  libelbint  and  hia  famUy  were  to  be  provided  with  a 
vteuage  paaaRge  from  Liverpool  to  New  York,  m  tlia  «hip  Aberfoyle,  with 
not  IcM  than  ten  cubic  Teet  far  luggage  for  each  statute  adult,  and  that  three 
quarts  of  water  per  day,  daring  aaid  royage,  ahoald  be  forniihed  to  each 
adult ;  and  that  there  ahoald  be  farniabed  to  each  of  Mid  h'belianle  to  be 
eomputed  aa  adulli^  per  week,  during  nid  voyage,  eeven  pounds  of  bread 
biaeutt,  floor,  oatmeal  or  rwe,  or  a  proportionate  qtiantily  of  polaioe^  {in 
pounda  of  potaloea  bekig  eampated  as  eqnal  to  one  pound  of  the  other  ar- 
-liclea,)one-hEdf(^  the  quantity  to  be  biacoic,  to  be  iKued  not  lees  often  thaa 
twice  a  week,  two  children  under  foarteen  years  of  age,  and  over  one  year, 
being  compatad  aa  one  adult ;  and  the  Lbeilauts  state  that  they  ara  all  b|» 
tote  adults  ezeepting  iheiibeUants,  Ann  M'Donald,  Maria  U'Donald,  Alida 
H'DoDold,  Margaret  M'Donald,  and  Catharine  M'Donald,  who  are  all  onr 
one  year  and  under  foarteen  years  oT  age. 

Stemd.  That  aaid  voyage  eommeaoed  aboot  the  twen^-aixth  day  ef 
Deoeaiber  Uat,  and  ctHitiaued  for  about  uxtynine  days,  when  tha  Mid  vee- 
•el  arrived  at  the  said  port  of  New  Yaric,  where  she  now  is.  That  ahord^ 
after  the  uUing  of  the  said  vessel,  he,  the  taid  Thomas  Jones,  by  himaelf  or 
bis  agents,  on  the  high  aeas,  withheld  from,  and  refused  to  furnidi  to  the 
said  libellant  and  bis  iiunily,  the  said  water  and  the  said  provisiona  so  aa 
aforesaid  by  the  said  agreement  to  be  furoiabed,  whereby  the  aaid  libellant 
and  luB  family,  during  the  said  voyage  or  passage  aa  aTcwesaid,  snfiered 
great  want,  hanger  and  thirst,  and  Htarration,  to  the  great  injury  of  the 
health,  and  deprivation  of  the  comfort  of  the  libellant  and  his  family,  and 
Ae  libellant  claiais  five  hundred  dollars  damages. 

Third.  That  all  and  singutar  the  premises  are  true,  and  wilhin  the  Ad- 
Buraky  and  Mariiime  jurisdiction  of  the  United  States  and  of  this  Honor- 
able Court. 

Wherefore  the  libellanta  pray,  that  process  in  due  form  of  law,  aeconyog 
to  the  cootse  of  thia  Honoiabte  Court  in  cases  of  Admiralty  and  Maritime 
juriadiclion,  may  iame  against  the  said  vessel,  her  tackle,  apparel  and  foni- 
-Uire ;  and  that  all  persons  having  any  interest  therein  may  be  cited  to  ap- 
pear and  answer  all  and  siagular,  the  matters  hereinbeforo  set  forth  ;  aod 
thpt  this  Honorable  Court  would  be  pleased  to  deciee  payment  of  the  dama- 
ges oforeMid,  with  costs,  and  that  the  said  vessel  may  he  condemned  and 
sold  to  pay  the  same,  and  ttiat  the  libellant  may  have  such  other  and 
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lurthar  nlisf  in  tin  prraoitea  u  in  lav  and  juMioe  ba  may  be  eetiilBd  to  re- 
ceire. 

Petei  M' Donald. 
Snora,  Apiil  1,  1847, 
before  me, 

Gborgh  W.  Mobton, 

U.  S.  Commismoaef. 
WiLUAM  M.  Alleh,  Procior  for  Lib'u. 
HoBAOB  DfiBBBXH,  AJvocaie. 

No.  117. — Libel  in  fbkboiiah  bt  a  fbuale  pabbbnoib  aoauibt  tki 

MASTBB    OF   A    TEB8RL,  FOR    IKBDLT   AHD    IlfDCCXHOY. 

To  the  Hoomable  Samuel  R.  Betta,  Jadge  of  the  DIatrict  Court  of  the 
United  States  for  the  Southern  District  of  New  York : 
The  lUiel  ot  J.  E.,  now  a  reaident  of  the  ciiy  aod  ooun^  of  New  York, 

late  a  pQwenger  on  board  the  ahip  whereof  I —  B ,  alao  «(' 

the  eitj  of  New  York,  now  ia,  or  late  waa,  maAter  and  part  owner,  agaloat 

the  aaid  I —  B ,  ia  a  caiue  of  damage,  civil  and  maritime,  allegea  aa 

IbllawB: 

Firtt.  That  on  or  abont  the  fourtb  day  of  September,  one  thoannd  eight 
hondrett  and  forty-eight,  Ibis  libeljant  being  in  the  port  of  Liverpool,  in  the 
Uoited  Kingdom  <J  Qreat  Britain  and  Ireland,  and  wishing  to  embark  fw 

tiwUnitedStateeof  America,  made  ajiplicfttion  to  the  (aid  I—  B ,  then 

•ofDraandinc  the  Anwrieaa  packet  ehip  then  lying  in  eaid  port, 

fer  a  cabin  pnange  to  the  port  of  New  York,  and  Iherenpon  engaged  eueh 
paMBge,  paying  therefor  the  «nra  of  X31  lOa.  for  a  enbio  paange  for  benelf 
and  child,  that  being  the  higheat  price  Cir  the  fint  claaa  oTpaeaengen. 

StBMd.  That  Mid  B told  thia  libeilant,  at  the  time  of  eogagiog 

anch  paaaage,  that  he  waa  a  marrjed  man,  that  one  of  hii  soiw  waa  to  an- 
company  him  on  the  voyege,  and  that  thia  libeilant  should  receive  from  him 
every  fatherly  care,  attention,  and  protection,  and  ahould  be  onder  hie  eape- 
cial  charge. 

Third.  That  said  ahip  led  aaid  port  of  Liverpool  on  or  abont  the  seventh 
day  of  said  September,  and  on  the  momiiig  ofthe  ninth  ofaaid  month,  while 
thia  hliellant  waa  asleep  in  the  state  room  allotted  to  her,  (there  being  no  key 

to  the  door  of  the  same,)  said  Captain  B entered  said  aiate  room, 

awoke  this  libeilant  out  of  her  sleep,  and  made  indecent  and  insulting  pro- 
posals to  this  libeilant,  and  upon  liua  libeilant  ordering  aaid  B out  of 

ber  said  room,  said  B threatened  that  if  this  libeilant  revealed  to  tbo 

other  passengen  what  had  passed  he  would  danounce  ber  aa  a  whore,  and 
used  other  indecent  aod  vulgar  expressions  to  her.  That  this  libeilant  after- 
wards, and  in  the  course  of  about  three  hours  ai\ar  such  ocenrrence,  requeit- 
«d  said  B  to  provide  a  key  for  »id  state  laom  door,  which  he  re- 

ftiied  to  do. 
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Fmtrth.  That  Tor  *evend  daya  in  •nccmioD  aftor  the  hit  mentionsd  «- 

cunvnee,  aaiJ  B wn  in  th«  habit  orcmniDg  into  nid  libellant'*  tnom, 

BwHkeDing  her  oat  of  her  ileep,  attemptiag  violeDce  to  her  peraon,  aod  unng 
iodecent  and  vulgar  eiprewiom,  and  sxpoairig  hia  petMio  in  a  diaguniog 

manoer ;  that  upon  thia  libeltant  onleriDg  nid  B from  her  praeiM 

and  room,  and  threalaning  to  inlbnn  the  other  cabin  pemeagen  of  his  ean- 

dact  lowarda  her,  laid  B ihortly  aflerwarda,  and  in  the  hearing  of 

tbfl  other  eabin  paasengera,  ordered  thi*  libellant  to  nmain  in  her  room,  and 
oot  to  leave  the  nme,  tor  if  the  hlvellant  attempted  ao  U  do  he  mnilil  Ksd 
her  amongat  the  ateerage  paMengera:  That  thii  libellant  wai  doaelf  eao- 
fined  to  ber  laid  stale  room  for  the  wftee  of  two  weelca.  having  her  neab 

aent  to  her  by  nid  B— — 'a  ordera.    That  nid  B wa«  alao  ia  the 

habit  oT  ialael/ and  malicioualjralaiideriDgthii  libellant  to  other  oflfaenid 
paMengera  on  board  taid  ship  durii^  aach  royage. 

Fifth.  That  thia  librtlant  waa  much  Injnred  in  health,  fretted  and  aainfed 
in  bodj  and  mind  to  ccHweqaeDce  of  auch  ooafinement  and  conduct  of  Mid 

B and  waa  qoile  aick  for  aome  lime  afW  her  arrival  in  Mid  dqr  eT 

New  Yoric,  and  ia  damnified  in  the  mm  of  three  tbooaand  five  hundred 
dollari. 

Siglk.  That  all  and  aingnlar  the  premiaea  are  true,  and  within  the  adoi- 
raltf  and  maritime  jurladiction  of  the  United  Btatea  and  of  thia  Hooarabk 
Court 

Wherefore  abe  prays,  that  a  warrant  of  arreat,  in  due  form  of  law,acec(d- 
Ing  to  the  course  of  thia  Honorable  Court  in  cauaea  of  admiralty  and  mari- 
time jariadiction,  may  iaaue  ageinat  the  aaid  I —  B .  and  that  be  m^ 

be  required  to  answer,  npoo  oath,  thia  libel,  and  all  and  aiDgular  tiie  matien 
afiireaaid,  and  that  thia  Htxiorable  Court  will  be  pleased  to  decree  tlie  pay- 
ment of  the  damagea  aibreaaid,  with  costs,  and  that  the  libellant  may  bava 
■och  other  and  further  relief  aa  in  law  and  joatioe  abe  may  be  eotillad  ta 

"^'"'  J E — . 

Sworn,  Jely  3d,  1649, 
beibreme, 

Qeoksb  W.  Mobtoh, 

U.  S.  CommiaMoner. 
Tbohas  W.  StfiTB, 

Proctor  for  Libellant. 
W.  d.  MoBTON,  Advocate. 

No.li6.— Libel  ib  PEBBONi.if  by  a  beahan  aoaihbt  a  mastbb  amd  bati 

FOB  A  JOINT  ASBAULT  ARD  BATTEBT> 

To  the  Honorable  Samuel  R.  Betta,  Judge  of  the  District  Court  of  tkt 
United  States,  for  the  Southern  District  of  New  York. 
The  libel  of  Charlea  Oraymaa,  late  aeaman  on  board  the  ahip  Loan«t 

iriMreof  Weeks  waa  master,  and  Whittkaey  chief  mate, 
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asaiiMt  the  roaster  nod  mate  ia  a  eanw  ofpenooal  damage,  dvil  and  mari- 
time, allege*  aafollotn: 
Fir$t.  That  sometime  in  the  month  of  March,  id  the  year  oiw  thousand  ei^t 
haodred  and  fortf  eight,  the  libellant  shipped  on  board  the  said  ship  Louvra 
Tor  a  voyage  fhmi  New  York  to  Roterdam,  aod  back  to  New  York. 

Thatoo  or  about  the  twenty-fifth  day  of  March,  while  od  the  hi^h  seas, 
the  libellant  having  been  kept  on  deck  longer  than  was  usnal,  by  reason  of 
the  Illness  of  the  cook,  whose  place  he  had  volnateered  to  fill,  ia  addition  to 
hisother  duties^  was  lying  in  hi*  berth  in  the  forecastle  while  it  was  his  watch 
below,  and  while  there  heard  the  mate  call  him  to  come  upon  deek,  where- 
upon he  immediately  arose,  bat  before  he  had  fairly  got  out  of  the  berth  the 
mate  sprang  down  into  the  fbreoaitle,  and  seizing  the  Ubellant  by  the  throat 
began  to  drag  him  along  the  floor,  and  the  said  mooter  having  come  down 
with  an  iron  belaying  pin  endeavored  to  strike  the  libellant  with  the  nme, 
bat  the  libellant  to  avoid  a  bh)w  with  sndi  a  dangeroui  weapon  escaped 
from  the  hands  of  the  master,  and  ran  upon  deck,  and  the  master  and  male 
followed  Mm,  and  coming  tip  with  him  near  the  galley  the  said  master  eo- 
deavored  again  to  strike  the  libellant  with  the  iron  belaying  pin,  and  the  libel- 
lant not  being  able  to  escape  fromhis  reacli  wasobliged  to  wardof  the  blow 
with  his  arm  and  hand,  and  in  so  doing  received  a  severe  stroke  with  the  said 
ironbelayingfiin  upon  the  back'ofhia  hand,  whereby  the  same  was  much  in* 
jured,  and  lo  this  day  bears  the  marks  of  the  blows  so  received:  that  upon  an- 
other occasion,  while  engaged  in  hauling  upon  a  rope,  the  said  mate  with- 
out the  least  cause  or  pnwooation,  and  without  the  slightest  warning  lo  the 
libellant  fell  upon  the  libellant  and  beat  him  severely  with  his  fist  about  the 
head  and  face,  and  the  laid  master  coming  from  the  other  side  of  the  deck 
took  a  wooden  belaying  pin  from  the  rail,  and  holding  the  libellant  by  the 
neck,  strock  the  hbellant  fire  or  six  times  on  the  head  with  the  belaying  pin, 
and  with  the  assistance  of  the  mate,  then  beat  him  with  the  same  about  his 
legs  and  body  for  some  miantea;  that  byieasonofsnch  heating,  the  face  and 
head  of  the  libellant  was  very  much  bruised,  and  his  body  also  injured ;  that 
he  still  feels  the  efiects  of  such  beating.  And  the  libellant  by  reason  of  the 
premises  claims  to  be  entitled  to  demand  of  the  Kiid  master  and  male^ 
damages  to  the  amount  ofSve  hundred  doUars  and  upwards. 

Second.  That  on  the  arrival  of  the  said  ship  m  this  port  the  h'bellant  took 
out  a  warrant  from  the  marine  court  of  the  State  of  New  York,  against  the 
said  Weeks  and  Whittlesey,  for  the  above  mentioned  aaaanlts,  but  that  they 
have  fled  from  the  jurisdictioa  of  that  court,  or  so  concealed  themselves  that 
they  cannot  be  taken,  and  this  libeDant  is  wholly  without  remedy  unless  by 
process  from  ibis  court. 

Third.  That  the  said  defendants  have  goods  and  chattels  in  this  district 
and  credits  in  the  hands  of  E.  D.  Hnrlburt  &  Co.,  of  the  city  of  New  Yoriti 
merchants. 

F&urlh.  That  all  and  singular  the  premises  are  true,  and  within  the  ad- 
mirally  aod  Maritime  jurisdiction  of  the  United  States,  and  of  this  Honora- 
ble Court. 
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Whereiipoa  tba  libellant  prayi  that  a  wamuit  oTurest,  in  due  Ibm 
law,  acoordiog  to  th«  eoune  of  thia  Honomble  Court  in  cue*  ot  AdmimI 
and  Maritime  juriidicliiHi  may  ianw  ogaiiut  the  nid  Weelu  and  Whiti 
my,  and  that  they  may  bfl  required  to  appear  and  answer  on  oath,  thi* 
bel,  and  oil  and  singular  the  matten  aTorettid,  and  that  if  they  cannot 
found,  that  their  goodi  and  chattlea,  and  if  nane  be  found,  that  their  cred 
and  efiecta  in  the  hands  of  E.  D.  Hurlburt  &,  Co.,  of  the  City  of  New  Yo 
merchant^  garaiBheea,  may  be  attached,  to  the  amount  lued  for,  and  cos 
had.  that  thia  Honorable  Court  would  be  pleaaed  to  decree  the  payment 
the  damage*  euitained  by  the  Ubellant,  with  coata,  and  that  he  may  ha 
■uch  other  and  further  relief  aa  in  law  and  justice  be  may  be  entitled  to  i 

CRABLEa  Gbavmah. 
Sworn  July  1, 1849, 
before  me, 

Cbas.  W.  Newton, 
V.  S.  CoramiBHODer. 
W.  R.  Beebe,  Proctor. 
E.  C.  Benedict,  Advocate. 

No.  110. — LiaaL  ir  aiH  fob  coLuaioa. 
To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  DiatricI  Court  of  t 

United  States  for  the  Southern  Diatrict  of  New  York : 

The  libel  of  Robert  Schuyler  and  Oeorge  L.  Schuyler,  both  of  the  city 
New  York,  against  the  brig  Sea,  her  tackle,  apparel,  and  other  furuitui 
and  all  persona  lawfully  iniervening  for  their  intereet  in  the  aame,  in  a  can 
fif  collision,  civil  aad  mantime,  allegee  as  follows ; 

Firtt.  That  your  libellonts,  before  and  at  the  time  of  the  collision  herei 
after  in  the  third  article  mentiooed,  were  the  owners  and  proprietors  of 
eeiiaia  ateamboat  called  the  Nio^ra,  with  her  steam  engine,  boilers,  m 
chinery,  tackle,  apparel,  and  other  furniture ;  which  said  steamboat  yoi 
UbeUontB  used  and  employed  ia  treoBpartiiig  pasBeogers  and  freight  betwee 
the  port  of  New  York  and  the  port  of  Bridgeport  in  the  state  of  Connectic 
and  between  which  said  ports  ahe  was  regularly  run,  daily  and  every  da 
Sundays  excepted,  for  the  purpoaea  aforesaid. 

StcgMiL  That  on  Sunday,  the  ninth  day  of  January,  in  the  year  184S.  ll 
Hid  steamboat  Niagan,  with  her  steam  engine,  bpilers,  fixtures,  appar 
and  other  furniture  on  board  thereof  was  aafely  moored,  and  lying  at  hi 
usual  berth  alongside  of  the  pier  or  dock  at  the  foot  of  Market  street,  Ea 
River,  in  said  city  of  New  York,  where  ahe  had  a  perfect  right  to  be ;  tl 
■aid  steamboBl  being  then,  and  also  at  the  time  when  she  was  run  into  i 
hereinafter  mentioned,  tight,  etauncb,  strong,  and  in  every  req)ect  well  ma 
ned,  tackled,  appareled  and  appointed,  and  having  the  usual  and  neceaaai 
GMuplement  of  officers  and  men,  and  that  the  master  and  crew  engaged  c 
board  were  on  the  look  out  for  the  protection  and  safety  of  said  vessel, 

Tluri.  That,  on  the  morning  of  the  said  day,  and  while  the  said  ste&i 
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boKt  was  niely  nraond  m  albrMsid,  the  Hid  Mg  8«b,  irttereoT  Norton  was 
roaMar,  <»i  her  iray  rrom  Harre,  io  the  Iriogdom  of  FmDoe,  to  her  destjoa- 
tna  at  mid  city  of  New  Ywfc,  caow  op  the  Ea»t  Hirer,  between  the  Battery 
nod  Qorernor'i  lalaod,  paaMog  at  the  dutance  of  about  four  or  five  hundred 
feet  from  the  docks  of  said  dry  on  said  river,  with  e  Btrong  wind  from  west- 
aoath-weat,  and  with  a  flood  tide ;  and  then  and  there  with  great  force  and 
violence  ran  into  and  upon  the  Hiid  steamboat,  and  did  thereby  eaoee  great 
damage  and  injury  to  the  aaid  Niagara,  her  guarde,  huR,  and  steni,  and  re- 
mained foul  of  and  npon  the  eaid  Niagora  for  some  time,  and  nntil  she  (the 
brig  Sea)  swayed  round,  when  she  cleared  and  passed  on. 

Fovrik.  Tliat  the  said  brig  Boa,  before  and  at  tbe  time  of  the  said  eolti- 
sion,  on  a  voyage  from  Havre  to  New  York,  waa  coming  up  the  Eiaat  River 
without  tt  pilo^  and  with  the  deaign  of  andioring  or  mooring  in  said  river  i 
that  she  was  moving  along  rapidly,  with  the  aid  of  wind  and  tide,  carrying 
her  fore  and  main-top  nih  ;  that  from  the  improper  and  nnskilful  manage- 
ment of  the  persons  navigating  said  brig,  the  anchors  were  not  let  go  in  dm 
time  to  check  her  headway,  and  bring  her  round  into  the  tide,  nor  were  her 
•ails  properly  and  in  seoaMi  fnried  md  dewed  up  so  as  to  tesKn  her  speed, 
bat,  on  the  contrary,  the  said  brig  was  so  improperly  and  unekilfally  ma- 
naged and  navigated,  in  the  particulars  above  mentioned,  that  she  was  dri- 
ven upon  and  into  tbe  said  steamboat  as  aforesaid. 

Fifth.  That  tbe  persons  navigating  the  said  brig  Sea  let  one  anchor  go 
about  abreast,  or  in  the  neighborhood  of,  the  Fulton  street  slip  or  pier,  which 
imrtially  checked  her  headway,  but,  notwithstanding,  At  continued  to  drift 
np  tbe  stream  with  the  tide,  heading  partly  acroes  it,  and  in  the  dircctkni  of 
die  Brooklyn  shore ;  that  the  aecond  anchor  not  being  sfaai^ed,  or  other- 
wise in  readiness,  n  it  eboold  have  been,  was  not  cast  off  into  the  stream 
until  the  said  brig  had  drifted  np  to  about  opposite  Catharine  street  pier,  and 
at  a  distance  of  three  hundred  feet  or  thereabouts  fnrm  the  said  Niagata, 
and  before  a  snfflcient  scope  of  cable  had  run  out,  or  the  two  anchors  had 
checked  ber  headway,  she  ran  into  and  afoul  of  the  said  Niagara,  the  stem 
of  said  brig  striking  with  great  force  and  violence  against  the  starboard  side 
of  sold  steamboat,  twenty-live  feet  from  the  bows,  and  cutting  in  the  deck 
beams,  fender-piece,  and  plank  shears,  beeidea  twisting  roond  and  damaging 
lier  stem ;  that  at  the  thne  of  the  striking,  the  said  brig  waa  heading  mind 
into  the  stream  and  towards  the  Brooklyn  ahore,  and  that  the  collision  afore- 
said was  occasioned  by  the  negligence,  inattention,  ajid  want  of  proper  care 
and  skill  on  the  port  of  mid  br%,  her  master  and  crew,  and  not  from  any  fanh, 
omisuoD.  or  neglect  on  the  part  of  the  said  Niagont,  ber  master  and  crew. 

Sixth.  That  the  said  brig  Sea  had  not  before,  or  at  the  tune  of  the  colti- 
«oo,  a  proper  look  out  and  watch  to  guard  against  the  danger  of  a  collisioo 
in  a  crowded  port ;  that  the  crew  of  said  brig  were  occupied  on  the  forward 
part  of  the  ressd— while  she  was  drifting  up  as  above  mentioned,  after  hav- 
ing let  go  the  first  anchor— in  shockleing  or  otherwise  preparing  the  second 
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aocbor  to  be  oaat  into  the  atmm ;  th&t  the  eoUiwHi  would  not  bavB  ocennad 
ir  both  of  aaid  achora  hod  bwa  io  readineM,  or  had  beea  Mfferad  to  nm  ia 
doe  aeoMD,  wtiidi  wouM  have  ehedrad  her  headway,  or  if  the  poaitipa  of  ber 
yards  had  beao  changed,  by  haulic^  oa  the  larboard  bracMj — which  would 
have  forced  her  off  from  the  doclu  lowarda  the  middle  of  the  Btieam ;  and 
that  the  niaater  and  crew  of  the  Niagara,  fearful,  from  the  coum  panmed 
by  tbo«e  navigating  the  brig  that  she  would  run  iota  aod  upon  iheir  veMel, 
did  every  thing  in  their  power,  by  getting  oat  addilkHial  fasta  to  the  whai^ 
and  heeling  tbeir  reeael  ovtf,  to  diminieh  the  extent  of  the  iojury  and  damage 
to  be  caoaed  by  the  blow. 

Seotnth.  That  the  said  ateamboat  Niagata,  waa  ao  iojnied  and  dinblad 
.  by  the  force  and  violence  with  which  ehe  waa  atruck  by  the  aaid  brig  Sea, 
ea  to  render  it  neceasary  to  take  her  to  the  Dry  Dock  for  repaira,  at  a  lime 
when  her  servicee  on  the  lioe  in  which  ehe  waa  engaged,  were  particalaiiy 
valuable  to  ber  owoera  j  and  that  the  libellaota,  in  conaeqaence  of  the  Nia- 
gara having  been  run  into  and  foul  of  aa  aforesaid,  have  euBtaioed  damagea 
for  the  hire  and  eipeosea  of  a  ateamboat  to  supply  her  [dace ;  for  repaira  to 
the  aaid  Niagara,  and  to  her  fixturea  for  her  loaa  of  time,  for  expenaea  of  her 
master  and  crew,  and  otherwise,  to  the  amount  of  one  thousand  dollars — 
which  nid  damages  were  occaaioned  by  the  negligence,  want  of  skill,  aod 
iniproper  conduct  of  the  persona  navigating  the  said  brig  Sea,  and  not  by  pr 
through  any  fault,  negligence,  or  improper  conduct  on  the  part  of  the  per- 
sona on  board  the  Niagara,  her  master  and  crew. 

Eighth.  That  eioee  the  nid  Niagara  was  ao  run  foul  of  and  into  aa  afore- 
said, these  libellanta  have  applied  to  the  firm  of  John  Ewell  &  Company, 
the  coosignee^of  said  brig — the  ownera  of  nid  brig  reaiding,  as  theae  libd- 
lanta  are  informed  and  believe,  in  the  town  of  Warren,  and  State  of  Rhode 
Island,  where  said  brig  belongs — aud  requested  them  .to  settle  with  these 
libellaotB  for  the  damages  sustained  by  them  aa  above  mentioned ;  but  the 
aaid  coosigneea  deny  that  there  ia  any  liability  on  the  part  of  aaid  brig  fiir 
the  said  damages,  or  any  part  thereof. 

NiniM.  That  the  said  brig  Sea  is  now  lying  in  the  port  of  New  York,  and 
within  the  Jurisdiction  of  this  CourL 

Tenlh.  That  all  and  singular  the  premises  are  true,  and  within  the  Ad- 
miralty and  Maritime  juriadictiou  of  the  United  States  and  of  thia  Honor- 
able Court 

Wherefore  the  libellant  praya  that  piticeas  in  doe  form  of  law,  acoK'diog 
to  the  eourse  of  tbia  Honorable  Court  in  cases  of  Admiralty  and  Maritime 
jurisdiction,  may  issue  against  the  said  brig  Sea,  her  tackle,  apparel,  and 
other  furniture,  and  that  all  peraona  having  any  interest  therein,  may  be 
cited  to  appear  and  answer  all  and  singular  the  matters  aforesaid ;  and 
that  this  Honorable  Court  would  be  pleaaed  to  decree  the  payment  of 
the  damages  aa  aforesaid,  and  that  the  said  veaKl  may  be  condemned  and 
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nld  to  pay  tliB  sanw,  and  that  the  UboUanla  may  have  nidi  other  and  fnr- 
tbar  relieTBa  ia  lav  and  jualiu  they  may  be  eutitlad  la  rec«ive. 

Gbo'biu  L.  SBmrLSB. 
.   8froni,&e., 

ALBXAyDBB  Uahilton,  Jb., 

Proctor  lor  Libellaota. 
W.  ^  HoBTOH,  Advocate. 

N0>   120.^ — LiBEI.   IN     PE8B0XAH     AOAIHaT     TBB    OWMEK    OF    A     BSIP,    FOa 


To  the  HoDorabls  Samuel  R.  Betto,  Judge  of  the  Dbtrict  Conrt  of  (he  Uni- 
ted State*  far  the  Southern  Dulriet  of  New  York. 
The  libel  of  William  Peters,  master  o(  the  ahip  Amiable,  fbr  himself,  and 
all  others  eatiiled,  against  John  Jones,  owner  of  the  stiip  Hercules,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges  as  follom : 

FirH.  That  the  libellaat  being  at  nea,  and  boand  to  the  port  of  New  York 
in  the  mid  ship  Amiable,  of  which  he  was  master,  observed  a  brig  with  a 
■jgnal  of  distress  flying,  and  he  immediately  made  for  said  vessel,  when  he 
discovered  that  she  was  aground  on  the  beach,  on  the  south  aide  of  Long 
Island,  and  being  hailed  by  the  master  thereof,  was  infonned  tliat  she  waa 
the  brig  Rover,  of  New  York,  and  bad  been  aground  for  several  hours,  and 
had,  by  force  of  the  wind  and  tide,  worked  ao  far  into  the  sand,  that  ha 
feared  she  would  not  float  at  high  water  without  assistance,  and  asked  the 
bltellant  to  assist  him. 

StconJ.  That  the  libellant  thereupon  cousented  to  render  such  assistance 
as  was  in  his  power,  and  for  that  purpose  let  go  bis  anchor  and  lay  by  her, 
andgotouthawaers  to  her,and,  by  eoDBtant  heaving  of  himself  and  his  whole 
ship's  compaoy,  prevented  her  working  further  up  into  the  nnd,  uid  at  hjgh 
water,  succeeded  in  heaving  her  off  without  injury — whereupon  the  mJd 
master  ioformed  the  libellant  that  he  had  no  means  of  paying  him  there — 
that  he  was  bound  tn  sea,  and  was  very  desirous  of  not  being  delayed,  and 
'that  he  would  give  the  libellant  a  letter  to  bis  owner,  the  said  John  Jones, 
who  would  pay  him  his  reasonable  salvage.  That  nid  master  thereupna 
gave  the  libellant  a  letter  to  said  owner,  informing  him  that  the  libellant 
had  rendered  him  valuable  assistance,  whereby  the  said  brig  had  been  sav^ 
ed  from  probable  loss,  and  was  entitled  to  salvage. 

Third.  That  the  Lbellant  therefore  consented  to  allow  the  said  brig  to 
pursue  her  voyage,  and  on  his  arrival  ia  the  port  of  New  York,  be  present- 
ed Olid  letter  to  said  owner,  and  for  himself  and  his  ship's  company,  and  hie 
owners,  wtuwe  ship  had  been  perilled  in  rendering  aid  assistaiKe,  offered  to 
accept  the  sum  of  five  hundred  dollars,  if  paid  without  delay  or  trouble  to 
the  libellant,  although,  as  he  had  previously  been  informed,  said  brig  and 
cargo  were  worth  the  sum  of  thirty  thousand  dollars,  and  the  iBid  sum  of 
five  hundred  d<41arB  was  an  iaadequate  salvage  compensatkni,  but  Hud 
awner  refused  to  pay  the  nme,  sod  to  pay  any  more  than  filly  dollan. 
68 
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Ftmrth.  That  all  and  ungular  the  premiK*  arc  true,  and  vilbia  ll 
admiralty  and  maritune  jsrigdkticw  of  the  Umt«d  Statu  and  of  thia  Mono 
able  Court. 

Wbereftra  the  libellant]  praya  that  the  said  John  Jonea  may  be  cited 
appear  and  anawer  the  mattera  aforesaid,  and  may  be  decreed  \fi  pay  to  tl 
libeUant,  and  the  othera  ao  entitled,  a  full  reaaonable  salvage  compeiui 
ijon  tbr  the  eaid  aaaiatsnce  ao  rendered,  aod  that  they  may  have  auch  othi 
aitd  further  relief  as  in  lav  and  justice  they  may  be  entitled  to  receive. 

WiLLrAU  Pbters. 

Sworn,  &c 
A.  B.,  Proctor  and  Advocate  for  Libellant 


No.  121. — LiBiL  m  BiK  BT  THi  ai 

A    VEBSRL   AND   ( 

To  the  Honorable  Samuel  R.  Belta,  Judge  of  the  District  Court  of  the  Ui 

ted  States  for  the  Southern  District  of  New  York. 

The  libel  of  Joseph  Smith,  of  said  district,  mariner,  for  himself  and  othe 
interested  as  salvors  against  the  schooner  Josephine,  her  tackle,  apparel  ai 
furniture,  and  cargo,  in  a  cause  of  salvage,  civil  and  maritime,  alleges  i 
follows : 

Firit.  That  the  United  States  aloop  of  war  Plymouth,  being  on  her  pe 
sage  from  Rio  Janeiro,  and  being  tight,  staunch,  and  well  found,  and  ma 
ned  with  a  crew  of  about  two  hundred  and  fifly  men,  on  or  about  the  th: 
tieth  day  of  September,  and  while  on  the  high  seaa,  the  said  ship  then  beii 
on  her  passage  to  the  port  of  Boston,  and  about  eight  or  nine  o'clock  in  tl 
evening  of  that  day,  lell  in  with  the  wreck  of  the  schooner  Josephine,  abo 
four  or  five  hundred  miles  from  the  port  of  New  Yoric,  said  schooner  thi 
drilling  about  at  the  mercy  of  the  waves,  and  entirely  abandoned  by  h 
crew,  and  being  derelict,  aod  having  the  appearance  of  having  been  brok< 
open  and  parity  plundered. 

Stcend.  That  alter  the  discovery  of  said  wreck,  a  boat  was  lowered  frt 
the  said  sloop,  and  a  boat's  cren  sent  on  hoard  to  take  pnBsCKion  of  the  be 
wreck  so  abandoned,  and  that  after  considerable  exertion,  made  fast  to  t 
Biid  schooner  with  hawsers,  and  altering  the  course  of  the  said  sloop  of  w) 
she  proceeded  to  the  port  of  New  York  with  the  said  schooner  and  cargo 
tow,  and  continued  to  tow  her  for  about  four  days,  when,  having  arrived 
the  port  of  New  York,  and  in  perfect  aafety,  she  was  put  in  charge  of  t 
steamboat  Hercules,  who  towed  her  to  the  wharf,  in  said  port,  where  a 
now  Ues. 

Third.  That  said  schooner  was  at  the  time  loaded  with  an  assorted  caif 
and  was,  at  the  time  of  her  wreck,  bound  from  Richmond  to  the  West  1 
dies,  and  had  it  not  been  for  the  aasiBtance  ao  rendered  to  tho  said  schono 
and  cargo,  the  same  would  have  been  entirely  lost. 
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Foarik.  That  the  libellant  was  on  board  nid  aloop  at  the  time  of  taring' 
MidiKhooner,  aad  BMated  in  aaving  her  aod  ber  cargo. 

Fifth.  That  the  csptaio,  ofBcera  and  crew  of  the  aaiJ  iloop  of  war,  hy 
reano  pftbe  aerviee  they  ao  perfoniMd,  and  the  riak  and  hazard  they  run 
in  aanng  the  said  aehoDoer  and  her  cargo,  deserre  and  are  juatly  entitled  to 
meet  and  competent  lalvage  for  aucfa  aemco,  and  to  so  much  u  ba«  been' 
and  actually  is  asually  allotted  by  this  Coart  to  peraoni  doin^;  and  peribnn- 
ii%  the  like  service,  with  aJI  charges  and  expenses  attending  the  some. 

Sixth.  That  all  and  singular  the  premwes  are  trae,  and  within  the  Admi- 
ralty and  Maritime  jotisdictioa  of  the  United  States,  and  of  this  Honorable 
CoorL  • 

Wherefore  the  hlteUant  [n^ya,  that  proceM  in  due  form  of  law,  aecord' 
Ing  to  the  course  of  tliis  Honorable  Court,  in  cases  of  Admiralty  and  Ma- 
ritime jurtBdietioii,  may  issue  against  the  said  schooner,  her  tackle,  apparel 
and  furniture,  and  the  cargo  laden  therein,  and  that  all  persons  baring 
or  pretending  to  hare  any  right,  title,  or  interest  therein,  may  be  ci- 
ted to  appear  and  answer  all  and  singular  the  matters  ofomBid,  and  that 
this  Honorable  Conrt  would  be  pleased  to  decree  such  a  sum  of  money,  or 
proportion  of  the  raloe  of  the  said  schooner  Josephine  and  her  cargo,  to  be 
due  to  the  libellant  and  others,  salrors,  as  a  compenration  fur  their  alvage 
service,  as  shall  seem  meet  and  reasonahle,  together  with  their  costs  and  ex- 
penses in  this  behalf  sustained,  and  that  the  said  schooner,  her  tackle,  appa- 
rel and  fnmiture,  and  the  cargo  laden  therein,  may  be  condemned  and  sold 
to  pay  the  same,  and  that  the  hl^Uants  may  hare  such  other  and  i'urther 
relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

JoBEPB  Smith. 

Sworn  to  before  me,  this  8th  day 
of  Oct,  1B46, 

Geo,  W.  Morton, 

U.  S.  Cammiaaioner. 
BiTBB  &  BmoiCT, 

Proctors  and  Advocates. 

No.  132.— Libel  aoaikst  a  sair  and  caboo  for  MiLrTAitr  sAtTAOB. 

[From  Hate*  AimiraUy.) 
To  the  Honorable  Richard  Peters,  Esq.,  Judge  of  the  Distriet  Court  of  the 

Uniled  States,  in  and  for  the  District  of  Penn^lvanla : 

The  libel  of  John  Christian  Breeroor,  master,  and  John  Schier  Seaman, 
Bgent  of  the  ship  Fair  American,  now  riding  at  anchor  in  the  port  of  Phila- 
delphia, respectfully  showeth : 

Pint.  That  (he  said  ship  set  sail  from  the  port  of  Philadelphia,  in  the  Uni- 
ted States  of  America,  on  the  SSd  day  of  September,  in  the  year  of  oar  Lord 
1798,  and  proceeding  on  her  royage  from  the  port  aforesaid  to  the  port  of 
Havana,  to  vrit,  on  the  eighth  day  oi*  October  in  the  year  aforesaid,  between 
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the  boan  oT  niae  nnd  ten  in  the  moning,  being  tbra,  to  the  beet  oTihi 
judginent,  between  fire  end  nx  milee  from  the  aforenid  port  of  Hevan 
im  brought  to  end  captDred  by  a  Pronch  privBleer  echooiier  L'enfant  < 
la  Orande  Reveoche,  armed  and  cruizing  egejort  the  properly  of  the  cilizei 
of  the  United  Stales,  commaiMled  by  Captain  RnuUii.  That  the  oonioaodi 
of  theafiifewid  piirateerand  hi*  officera,  ansr  looking  over  the  paper*  of  tJ 
Fair  American,  declared  aaid  afaip  and  cmrgo  good  priie,  and  took  from  tt 
■hip  fair  American,  Baiiing  bb  aforenid,  ber  officen  and  wamen,  all  ezce] 
ytHir  Ubellmita  and  AothoDy  Focbtmaa  the  cook,  nbo  were  suffered  to  r 
main  on  board  the  eaid  ahip,  and  put  on  board  from  the  raid  Khooner,  a  pria 
master  with  ax  white  men  and  two  negroee^  end  ordered  her  courae  to  t 
ahered  for  Cape  Ftancai*. 

SKtnd.  That  on  the  I6th  day  of  October  in  tlie  same  jtar,  between  tl 
i|oura  of  niiie  and  ten  in  the  morning,  the  nid  diip  Fair  American  being  the 
la  latitude  28°  45'  North,  and  longitude  80°  30'  West,  under  the  command 
the  aid  French  prise  maMer,  aeemen  and  negroe^  and  having  been  uodi 
their  command  and  control  upwards  of  forty-eight  houre,  your  libellanta  [h< 
■nd  there,  being  and  remainmgon  board  the  said  ship  Fair  American,  aseiiti 
by  the  aforeuid  Anthony  Faehtman  the  oook,  did,  by  great  labor  and  ente 
prise,  and  at  the  manifeat  risk  of  their  lives,  re-captura  and  take  from  tl: 
hands  and  control  of  the  said  French  prize  master,  Beamen  and  negroes,  tt 
said  ship  Fair  American,  and  did  alter  her  course  for  the  port  ofCharlestoi 
in  the  state  of  South  Carolina,  being  the  nearest  port  in  the  United  State 
where  the  said  ship  arrived  in  perfect  safety  on  the  26th  day  of  October,  i 
the  year  aforesaid.  By  reason  whereof  the  said  ship  and  cargo  were  savt 
to  the  owners  and  all  others  concerned,  having  received  Devertheless  consii 
erable  damage  in  her  rigging  and  sails,  Slc,  while  in  possession  of  tbe  Freoc 
ftixe  roaster  and  crew  aforesaid. 

TAirtl.  That  the  said  ship  Fan-  American,  her  tackle,  &c.,  and  carg 
were  valued  and  estimated  in  the  policiea  of  insurance  effected  in  Philade 
pbia  at  the  time  the  said  ship  set  sail  from  the  port  aforesaid,  a>.  the  sum  i 
thirty-eight  thousand  dollars  or  thereabouts,  and  that  afler  the  said  ship  a 
rived  at  the  port  of  Charleston  aforesaid,  she  was  valued  and  estimated,  wii 
her  cargo  together,  at  the  sum  of  thirty  thousand  one  hundred  and  one  do 
kuB  or  thereabouts.  That  the  cargo  of  the  said  ship  abne  amounted,  b 
just  valuation,  to  tbe  stun  of  twenty-five  thoomnd  and  fifty-one  dollars  i 
thereabouts;  that  the  cargo  aforesaid  has  been  sold  or  disposed  of,  so  thi 
your  Ubellants  cannot  now  take  benefit  of  jMixsesa  of  your  Honorable  Con 
against  the  same. 

Whereupon  your  libellants  pray  that  the  process  of  this  Honorable  Coui 
may  issue  to  attach  and  seize  the  said  ship  Fair  American,  now  belonging  i 
SteplieaE  Dutilh,  ofPhiladdphia,aodthatbyadeSnitivesentence  theeai 
■hip  may  be  condemned  and  soM,  and  thai  such  adequate  and  reasonabl 
proportion  may  be  awarded  to  your  libellants  for  their  labor  in  the  premisi 
as  shall  be  found  due  to  your  libellants  by  the  laws  of  the  United  States,  c 
by  the  laws  of  natnos  in  snch  cases  esteemed  and  need.     And  your  libe 
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bnta  farther  pm^,  that  proeeM  of  jam  Hoocaable  Conrt  mhj  b1k>  iane  to 
«nin  Stephen  E.Dutilb,  owner  of  the  nid  ahip  Fair  American  and  part  of 
the  cargo  aforeeaid,  and  John  Qavrgon  of  Philadelphia,  owner  of  the  od»r 
port,  Kud  that  they  may  be  condemned  to  pay  jroar  libelliuits  mich  reoaoaaU* 
Mirage  as  to  jroor  Honor  may  Atua  jolt  and  proper. 

J.  IiroBBaoLL., 

Procior  for  Libeltanta. 

No.  123.— Libel  aqainst  a  vessel  ahd  cargo  as  rant. 

(Fr««i  Hair*  AdniTtlty.) 

To  the  Haiwrable  John  8IoaBHobert,Ea]nire,  Judge  of  the  Diatrkit  Conrt 

of  rhe  United  StatH  for  the  New  York  Dktrict. 

The  libel  of  Silas  Talbot,  Esquire,  Commander  of  the  United  Stateaahip 
of  war  the  Coaatitutioa,  on  behalf  ai  well  of  the  United  States  as  of  himself 
and  the  officers  and  crew  of  the  said  ship,  against  the  ship  Amelia,  her  tadtle, 
apparel,  furniture  and  cargo : 

The  Hiid  libellant  for  and  on  behall' as  afbresaid,  doth  hereby  propound, 
allege  and  declare  to  this  Hononible  Court,  as  followeth  : 

Firit.  That  pursuant  to  iiiHtruetiona  for  that  purpose  from  the  President 
of  the  United  States,  the  Ubellant  in  and  with  the  said  United  States  ship 
of  irar  the  Constitution  and  her  officers  and  crew,  did  subdue,  seize  and  talte 
upon  the  high  seas,  the  raid  ship  or  vewe)  eailed  the  Amelia  of  the  burthen 
of  about  370  tons,  with  her  apparel,  guns,  and  appurtenancesj  and  a  valna- 
ble  eai^  on  board  of  the  same,  eoDsisiing  of  cotton,  sugar,  and  dry  goods  in 
bales,  and  hath  brought  the  aaid  ship  or  vesMl  and  her  cargo  into  the  port 
of  New  York,  where  they  now  are. 

Second.  That  the  aud  ship  or  ressel  called  the  Amelia,  at  the  time  oTtha 
said  capture  thereof,  was  armed  with  eight  carriage  guos^  and  was  under 
the  command  of  Citoyen  Etienne  Prevoat,  a  French  officer  of  Marine,  and 
had  onboard  besides  the  said  Commander  thereof;  eleven  French  marinera  ; 
that  as  this  libellant  halfa  been  informed,  the  said  ship  or  vessel  with  her 
•aid  cargo,  being  the  property  of  some  person  or  persons  to  the  raid  libellant 
unknown,  railed  eome  time  liDce  from  Calcutta,  an  English  port  in  the  East 
Indies,  bound  for  some  port  in  Europe :  That  upon  her  aaid  voyage  she  was 
met  with  and  captured  as  a  prize  by  a  French  naiiona]  corvette,  called  La 
Diligente,  commanded  by  L.  T.  DuImis,  who  took  out  of  her  the  captain 
and  crew  of  the  said  ship  Amelia,  with  all  the  papers  relating  to  her  and  her 
cargo,  and  placed  the  said  Etienne  Prevoat  and  the  raid  French  njaijnera 
on  board  of  her,  and  ordered  her  to  8t  Domingo  for  adjtidieatioo.  as  n  good 
and  lawful  prize ;  and  that  she  remained  in  the  full  and  peaceable  pos- 
aeraioD  of  the  French  from  the  time  of  the  capture  thereof  by  them, 
for  the  space  often  days,  whereby  this  libellant  is  advised  that  as  well  by 
the  laws  of  nations,  as  by  the  particular  law  of  France,  the  raid  ship  becatna 
and  was  to  be  eonsidered  ai  a  French  ship. 
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TMri.  This  proponeot  doth  Bliegs,  propound  and  dedom,  th&t  aH  am 
nngular  the  premiie*  are  and  neie  true,  public  and  Dotorioo^  of  whkh  dw 
proof  being  made,  be  humbly  prays  the  uaual  procew  aod  mooitioa  of  thi 
Court  in  this  bebalTto  be  made,  and  that  ibe  aaid  Etttenoe  Prevoat,  aod  al 
other  penonahaTiDgorelaiaiing  any  interest  in  the  said  ship  Amelia,  her  ^ 
pare),  guna,  appurleoaaces  and  cargo,  or  any  part  thereof,  niay  be  cited  in  ge 
neml  and  special,  to  answer  the  premises,  aod  that  right  and  justice  may  b 
duly  administered  in  this  behalf,  and  all  due  [voceedings  being  had,  that  thi 
same  ship  or  vMsel,  her  apparel,  guns,  appurtenancei  and  cargo,  for  thi 
causes  aforesaid,  and  others  appearing,  may,  by  the  definitive  aentenoe  am 
decree  of  this  Honorable  Court  be  condemned  as  forfeited,  to  be  distribute! 
as  by  law  is  provided  respecting  the  captures  made  by  the  pablie  armet 
vessels  of  the  United  States;  or  If  it  shall  ^pear  that  the  nmeor  any  par 
or  parcel  thereof  ought  to  be  restored  to  any  person  or  persons,  as  tbe  Cat 
mer  owner  or  owaers  thereof)  then  that  the  same  maybe  so  restored  upoi 
the  payment  of  such  salvage  aa  by  law  ought  to  be  paid  for  the  same. 
Richard  Habbibon, 
Proctor  and  Advocate  for  the  libellant 


No.  124.— Libel  fob  BEsriTnTioN   o. 

(fVsnt  HaW$  Admirmltf.) 
To  the  Honorable  Richard  Peters,  Esq.,  ^. 

The  libel  of  Robert  Findley,  &^, 

Firtl.  That  your  libellanta  are  the  true  owners  of  the  ship  William,  Jame 
Leggat  master,  now  lying  in  the  port  of  Philadelphia,  and  mtbln  the  juriadic 
tion  of  this  Hononble  Court. 

Second.  Thaton  thethirddayofMay  last,tbesaidshipbeiiiganhervoy 
age  fmn  Bremen  to  Potomac  river,  in  the  state  of  Maryland,  and  within  nin 
miles  of  the  sea  coast  of  the  United  States,  tecuved  an  Atnerioan  pilot  oi 
boardfbrthepurpoaeofconductingher  safely  up  tbe  Chesapeake  Bay  to  thi 
place  of  her  destination,  and  after  receiving  the  eaid  [Hlot  she  continued  on  thi 
tame  course  tutil  she  had  arrived  within  about  two  miles  of  Cape  Henry,  thi 
•onlbem  promontory  of  Chesapeake  Bay,  in  five  fethom  water,  and  aa  nea 
tbe  shnre  as  the  pilot  thought  it  proper  to  go ;  when  she  was  forcibly  seizei 
utd  taken  into  pOMenkm  by  a  number  of  armed  men  under  the  command  o 
Peter  JoODene,  captain  of  an  armed  schooner  then  coming  out  of  Cheaapeaki 
Bay,  called  the  Citizen  Qeoet,  and  bearing  the  nattonal  cokm  of  the  repnb 
Ik  of  Fiance,  as  a  prize  to  the  said  schooner,  and  hath  since  been  detainei 
and  now  is  in  the  posBesaion  of  the  said  Peter  Joanene,  who  also  then  ani 
there  made  prisoners  of  the  captain,  officers  and  crew  of  the  said  ship  Wil 
liam,  and  them  as  prisoners  doth  detain. 

Third.  That  not  admitting  that  the  said  schooner  the  Citizen  Qenel 
was  duly  commisaioned  aod  authorized  to  make  prizes  of  vessela  belonginj 
to  Britiih  subjects,  which  they  pray  may  be  inquired  of,  humbly  ionst  tha 


^d  by  Google 


PRACTICAL  FORMS.  B43 

■ccording  In  tbe  premiMfl,  the  nid  riiip  VViUnm  waa,  at  the  time  of  her  being 
M  taken,  npoa  neDtral  ground,  within  the  terntorial  jarMklioD  and  under 
thepniteetioaortbe  United  Stalei,  who  are  now  at  peace  with  the  king  uid 
people  or  Gnat  Britain,  and  that  the  aaid  Peter  Joanene  and  the  petBOoe 
nudor  hit  eommand  hod  no  pemuMOD  or  an tboritjr  from  or  under  the  United 
State*  to  capture  Britiah  veattia  witblo  that  diatance  from  tho  lea  cooit,  to 
which  hy  the  hiwa  of  oaliooa  and  the  law*  of  the  United  Statea,  the  right 
and  jurisdiction  of  the  United  State*  extended. 

Inannueh,  then,  aa  the  aaid  oaptore  and  detention  of  the  taid  itup  William 
and  the  captajn,  ofikere and  crew  tbereof,  are  manifeallyunjustajidcaDtnuy 
to  the  lawB  of  nation*  aad  the  law*  of  ttie  United  States,  your  lihellanta 
hnmbty  pray  that  die  Miid  ship  William,  har  cai^,  tacltle,  apparel  and  fur- 
liitare,  and  all  other  thii^  belonging  to  her  may,  by  the  sentence  and  d&r 
eree  of  thi*  Honorable  Court,  be  reatored  to  your  libellanla.  That  the  aaid 
ea^ttain,  officet*  and  crew  thereof  may  be  relieved  from  inpnaoDment  fw  the 
purpoae  of  nangating  her  to  her  deitined  por^  and  that  full  ntidaction  may 
be  made  by  the  aaid  Peter  Joanene  and  all  others  concerned,  as  well  for  the 
Mid  onlawfal  oaptore  and  detention  of  the  mid  ohip,  as  for  the  impriaonment 
of  the  aaid  e^tain,  officers  and  crew  thereor,.aad  all  damage*,  charge*  and 
ezpemet  ineotred  thereby. 

For  which  end  your  libellants  humbly  jway  process  of  attachment,  arreat 
and  mofiition  as  in  like  cases  ia  customary. 

Proctor  pro  LibeUant. 
No.  13S. — Libel  of  infobhition  for  i  FoRrEiTCRE  fob  being  fitted 


The  libel  and  information  of  Benjamin  F.  Butler,  attorney  of  said  United 
States  (or  the  aaid  Southern  District  of  New  York,  who  prosecutes  in  this 
behalf  for  the  nid  United  States,  and  being  present  here  in  Court  in  his 
own  proper  person,  in  the  name  and  on  behalf  of  the  aaid  United  States, 
against  the  schooner  Patoxent,  her  tackle,  apparel,  furniture,  guns,  and 
appurtenances,  and  goods  and  effects  found  on  board  thereof,  in  a  cer- 
tain cause  of  seizure  and  tbrfeiiure,  alleges  and  informs  as  follows: 

Firtt.  That  a  certain  schooner  or  vessel  called  the  Patuxent,  of  the  bur- 
then of  ninety-five  tons,  and  fifty  ninety-Gflh  parts  of  a  ton  or  thereabout^ 
being  the  property  of  a  citizen  or  citizens  of  the  United  States,  was  here- 
tofbre,  to  wit,  on  or  about  the  twenty-fif\h  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-five,  by  some  person  or  peraana 
being  a  dtizen  or  citizens  of  the  said  United  States,  or  residing  within  the 
nine,  to  the  said  attorney  unknown,  for  himself  or  tliemselves,  or  for  some 
other  person  or  persona,  either  as  master,  factor  or  lactors,  owner  or  owoen^ 
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fitted,  eqai^Md,  and  prepftrad,  within  a  port  oT  the  Uoilad  StUea,  ttat  i 
ny,  within  the  port  oPNew  Yot^in  the  nid  Southern  Dirtiiet  ot  N 
York,  and  within  the  jurndiction  of  the  United  Stale*,  for  tlie  putpMC 
carrying  on  trade  or  traffic  in  alaTea  to  nme  fortign  cotiolry,  to  the  aaid 
lomey  unkoown,  coalnuy  to  the  pronHooe  of  the  fint  aection  of  the  ac 
Coagttaa,  approved  on  the  33d  day  of  March,  1794,  entitled,  "  An  ad 
prohibit  the  carrying  on  the  tlavs  trade,  from  the  United  Stales  to  any 
reign  place  or  oounlr^." 

Second.  That  the  said  ichooner  colled  the  Patnx«ct,  being  die  pn^ 
of  a  citizen  of  the  United  Stale*,  wa*  beretaTore,  to  wit,  on  or  aboat 
■aid  twetjty-fiHh  day  of  June,  in  the  year  of  onr  Lord  one  thouaaod  ei 
hundred  and  forty-five,  by  the  laid  Nathaniel  T.  Davis,  a*  maiter,  Ibr  h 
•elt;  fitted,  equipped  aod  prepared,  within  the  port  of  New  York,  in  the  ■ 
Southern  District  of  New  York,  for  the  purpo*e  of  carrying  on  trade 
traffic  in  alave*  to  aome  foreign  country,  to  the  said  attorney  unknown,  c 
traty  to  the  proviMone  of  the  first  section  of  the  act  of  Googresi,  in  the  j 
ceding  article  mentioDed. 

Third.  That  the  said  adiooner  called  the  Patuxent,  (lo  owned  a*  in 
second  article  afiireaaid  specified,)  was  beretoibre,  to  wit,  on  or  aboal 
twenty-Hxth  day  of  June,  in  the  year  of  our  Lord  one  thoosand  ei^  h 
dred  and  forty -five,  by  the  mid  Nathaniel  T.  Davis  so  bdng  a  dtiaen  of 
United  States,  caused  to  sail  from  the  said  port  of  New  York,  for  the  f 
pose  of  carrying  on  trade  or  traffic  in  alavea  to  some  foreign  country  to 
nid  attorney  UDkoowo,  contrary  to  the  provisom  of  the  first  seciioii  of 
Mid  act  of  Congress,  in  the  first  article  of  this  Ubel  mentioaad. 

Fourth.  That  the  nid  scboomr  called  the  Patuxent,  being  the  prope 
of  the  said  Nathaniel  T.  Davis,  a  citizen  of  the  United  Slates,  was  here 
lore,  to  wit,  on  or  aboat  the  twenty-filUi  day  of  June,  in  the  year  of  i 
Lord  one  thousand  eight  hundred  and  fotty-five,  by  the  said  Nathaniel 
Davis,  for  himself  as  aiaster  of  said  schooner,  fitted,  equipped  and  prepa 
within  the  said  port  of  New  York,  for  the  purpose  of  procunog  from  so 
foreign  kingdom,  place  or  country,  to  the  soul  attorney  unknown,  tho  in 
bitant*  of  such  kingdom,  place  or  country,  to  be  transported  to  some  lore 
country,  port  or  place,  to  the  sejd  attorney  unknown,  and  to  be  sold  and  < 
posed  of  as  slaves,  contniry  to  the  proviaboi  of  the  first  section  of  the 
of  Congress,  In  the  said  first  article  of  this  libel  mentioned. 

Fi/ih.  That  the  said  schooner  called  the  Patuxent,  so  owned  a*  fa) 
fourth  article  of  this  libel  mentioned,  was,  on  or  about  the  said  twenly-fl 
day  of  June,  in  the  year  ofour  Lord  one  thousand  eight  hundred  and  Ga 
five,  by  the  said  Nathaniel  T.  Davis,  caused  to  sail  from  the  sakl  port 
New  York,  for  the  purpose  of  procuring  from  some  foreign  kingdom,  pk 
or  couolry  to  the  said  attorney  unknown,  the  inhabilants  of  such  kingdc 
place  or  country,  to  be  transported  lo  some  foreign  country,  port  or  place 
the  said  attorney  unknown,  and  to  be  sold  or  disposed  of  as  slaves,  contn 
to  the  form  of  the  statute  in  such  case  made  and  provided,  being  the  fi 
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teakm  of  the  ftTorMold  act  ri'Congreaa,  apjHored  on  the  S2d  day  orMarch, 
1784. 

Siatk.  That  the  mH  (chtKNier  called  the  Patnxeat,  lo  owned  hy  the  nid 
Nathaniel  T.  Davii,  a  dtiseD  oT  the  United  Statei,  was  beretorore,  to  wit, 
on  or  about  Che  twentf-fifUi  day  oT  Septetnber,  in  the  year  oTonr  Lord  one 
ihoiuBnd  eight  haodred  and  forty-five,  employed  and  made  uce  of  by  the 
Mid  Nathaniel  T.  Daria,  so  beuig  a  dtizea  of  the  United  States,  in  the 
traneportation  and  carrying  of  ilavee,  from  tome  fbreign  country  or  pboe 
lo  the  taid  attorney  unknown,  to  some  other  foreign  conntry  or  pleee  lo  . 
the  nid  attorney  nnknown,  contrary  to  the  proviaion*  of  the  first  lection 
of  the  aot  of  Congreao,  approved  on  the  10th  day  of  May,  1300,  entitled, 
"  An  act  JD  addition  to  the  act  entitled, '  An  act  to  prohibit  the  carrying  on 
the  alavB  trade  fnxn  the  United  States  to  any  foreign  place  or  country." ' 

Smenih.  That  the  nid  ochooner  called  the  Patuxent,  bo  owned  by  the 
aaid  Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  heretofore,  to  wit, 
on  the  twenty'4Ah  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  was  by  him  the  said  Nathaniel  T.  Davis,  for  him- 
self as  owner,  fitted,  equipped,  and  prepared  in  the  port  of  New  York,  in 
the  Southem  District  of  New  York,  and  within  the  jurisdiction  of  the  Uni- 
ted States,  for  the  purpose  of  procuring  negroes,  tnulattoes,  or  penons  of 
color  from  some  fcwetgn  kingdom,  place  or  country,  to  the  aaid  attorney  no* 
known,  to  be  tnosported  to  some  other  port  or  place  to  the  said  attorney 
onknown,  to  be  held,  mid,  or  otherwise  disposed  of  as  slaves,  or  to  be  held 
to  service  or  labor,  contrary  lo  the  protisions  of  the  second  section  of  the  act 
of  CongrcM,  approved  on  the  20th  day  of  April,  1818,  entitled,  "  An  act  in 
addition  to  an  act  lo  prohibit  the  introduction  ofdaves  into  any  port  or  place 
within  the  jurisdiction  of  the  United  States,  from  and  after  the  first  day  of 
January,  in  the  year  of  onr  Lord  one  thousand  eight  hundred  and  eight  j" 
and  to  repeal  certain  parts  of  the  same. 

Eighth.  That  the  said  schooner  or  vessel  so  owned  as  albresaid,  was  here- 
tofore to  wit,  on  the  twenty-sixlh  day  c^  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  by  the  said  Nathaniel  T.  Davis  fit- 
ted,  equipped,  and  prepared,  and  caused  to  sail  from  the  said  port  of  New 
York,  for  the  purpose  of  procuring  negroes,  mulatloea,  and  persona  of  color, 
from  some  foreign  kingdom,  place,  and  country  to  the  said  attorney  ud- 
known,  to  be  transported  to  some  port  or  place  to  the  said  attorney  unknown, 
to  be  held,  sold,  or  otherwise  disposed  of  as  slaves,  or  to  be  held  to  service 
or  labor,  contmry  to  the  provisions  of  the  second  section  of  the  act  oC  Con- 
gress in  the  seventh  article  of  this  libel  mentioned. 

Ninth.  That  the  ship  Yorktown,  being  a  commissiooed  and  armed  venel 
of  the  United  Stales  of  America,  comnumded  ly  Charles  H.  Bell,  of  the 
navy  of  the  United  States,  was,  during  the  month  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty6ve,  crutsii^  on  the 
coast  of  Africa,  and  while  so  cruising,  to  wit,  on  the  27th  day  of  September, 
1845,  at  or  near  Cape  Mount,  on  said  coast,  seixed  and  tot^  the  aaid  scboo- 
oa  called  the  Patuxent,  the  said  schooner  (hen  and  there  being  employed 
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ia  eairying  on  trade,  bnanen  and  traffic  oontrary  to  the  true  inUnl  and 
roeuiing  oftbe  acta  ofCoDgreMaforesnJd,  approved  rwpectiveiy  on  the  38d 
day  of  March,  17M,  sod  tt&j  10th,  1800,  and  that  oaid  Bchoooer  hiu  been 
Mot  to  the  Uuted  Statei  for  adjudkatkni,  and  ia  now  lying  within  th« 
Soathttn  Diitriet  of  New  York,  and  within  the  jurndictioQ  of  thii  ConrU 

Ttnth,  That  by  reaaon  of  the  premiaea,  and  by  force  of  the  atatnte* 
in  auch  eaae  made  and  provided,  the  said  acbooDer  called  the  Patoxent,  to- 
gether with  her  tackle,  apparel,  furoitnre,  appurtenancei,  guna,  and  the 
gooda  and  efiecta  found  on  board  ihereof,  have  become  forfeited. 

EUtMnlh.  That  all  and  nognlar  the  premiaea  are  and  were  tnie,  and 
within  the  Admiralty  and  Haritimejuriadictkin  of  the  United  States,  and  of 
thia  Honorable  Coart. 

Wherefore  the  nid  attorney  praya  the  naual  proceaa  of  attachment  againat 
aaid  adioooer,  her  tackle,  apparel  and  furniture,  and  appurteaancea  and 
gooda  and  ^ecta,  and  the  monition  of  this  Honorable  Court,  in  thia  behalf 
to  be  made,  and  that  all  peraona  intereated  id  the  nid  schooner,  or  m  her 
tackle,  apparel,  furnitare,  guna,  appurtenancea,  or  the  gooda  and  effecta 
fiiand  on  board  thereof]  may  be  cited  to  answer  the  premiaea,  and  all  due 
proceedings  being  hod,  tfaal  the  aaid  Bchaoner,  with  her  tackle,  apparel,  fur- 
aitare,  guna,  appurtenancea  and  gooda  and  effecta  found  on  board  thereof) 
may,  for  the  cauaea  albreaeid,  and  othera  appearing,  be  condemned  by  the 
definitive  aeDtence  and  decree  of  this  Honorable  Court,  aa  forfeited  to  the 
nae  of  the  aoid  United  Statea,  according  to  the  form  of  the  atatutea  m  aucb 
COM  made  and  provided. 

B.  F  BoTUa,  U.  8.  Diatrk^  Attorney. 

No.  186. — LiBGi.  oriKFORMiTioN  IN  rbh  aoainsta  btb&uboat,  tore- 

COVBH    PENALTIES    FOB  NOK-INBPECTION  OF  BOILEBB,  &C 

To  the  Honorable  Samuel  R.  Betta,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 
The  libel  of  information  of  J.  Preecott  Hall,  Attorney  of  the  United  States 
for  the  said  Southern  Diatrict  of  New  York,  who  prosecutes  for  the  aaid 
United  States  in  thia  behalf]  and  being  present  here  in  Court,  in  his  own 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States  against 
the  Bteamboat  Harlequin,  her  tackel,  apparel  and  fomitiire,  in  a  cause  of 
seizure,  alleges  and  iufornu  aa  folbws: 

Firti.  That  by  anactof  Congresaofthe  United  Slates  of  America,  ap- 
proved on  the  seventh  day  of  July,  in  the  year  one  thousand  eight  hundred 
and  thirty  eight,  entitled  "An  act  to  provide  for  the  better  security  of  the 
lives  of  passengera  on  board  ol  vessels  propelled  in  whole  or  in  part,  by 
steam;"  it  wsa  among  other  things  provided,  that  it  should  be  the  duty 
of  the  owners  aud  mastere  of  steamboats,  to  cause  the  inaction  re- 
quired by  the  fourth  section  of  said  act,  to  wit,  an  inspection  of  the  hull  of 
such  Bteamboals,  to  be  made  at  least  once  in  every  twelve  tnontha.  And 
the  examination  required  by  the  fifth  section  of  said  ac^  to  wit,  an  exam- 
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jDKtioa  of  the  boiler*  and  nwcbtDetj  of  nieh  •teamboata,  to  be  made  at  least 
once  in  e\'eiy  aix  moottu. 

That  arter  the  pamge  of  the  nid  act,  to  wit,  on  diven  daye  and  timee, 
between  the  filUi  day  of  June,  in  the  yearofour  Lofd,  one  thooaand  eight  hun- 
dred and  forty  nine,  and  the  twentieth  day  of  June,  in  the  year  test  aforeMud, 
a  certain  venel  being  a  ateamboat  called  the  Harlequin,  then  being  owned 
in  whole  or  in  part,  by  a  citizen  or  citizena  of  the  aaid  United  States  to  the 
•aid  attorney  unknown,  waa  uaed  and  employed  in  the  tranoportaiion  of 
paaeeDgert,  and  did  carry  paaengera  on  the  navigable  wKtera  of  the  Md 
United  Sta tea,  to  wit,  from  Port  Riahmoad  in  the  Stateof  New  York,in  the 
■aid  Southern  DiatrictoTNew  York,  and  Bergen  Ptuat  in  the  State  oTNew 
Jersey,  the  hall  oTsaid  ateamboat  not  having  been  ioapeotad  pnnniant  to  tha 
proriMaDB  of  the  fourth  wction  of  said  act  of  Congreaa,  at  any  time  within 
tweire  montha  prior  to  the  said  fiflh  day  of  June,  or  the  aaid  twentieth  day 
of  June,  or  any  day  interreniDg  between  the  aid  fifUi  day  of  June,  and  tha 
nid  twentieth  day  of  June,  in  the  year  one  thounnd  eight  hundred  and  for- 
ty nine.  By  reaaoDwhereof.and  by  virtiieoftheaaidact  of  Congreaa,  the 
owneror  owners,  and  master  of  the  said  Steamboat,  being  a  veaeei  propelled 
m  whole  or  in  part  by  eteam.  forfeited  and  became  liable  to  pay  to  the 
■aid  United  States  the  oumof  five  tiuadreddoUara,  for  the  payment  of  wfaick 
eum,  the  eaid  ateamboat  bath  become  liable  to  be  seized  and  proceeded 
against  aummarily  by  way  of  libel,  and  for  the  reoovery  of  which,  tlus  civil 
and  maritme  cause  la  now  instituted. 

Steoad.  That  afW  the  pasaage  of  the  aToreeaid  net  of  Congress,  to  wit, 
on  divers  days  and  timea,]  between  the  fifUi  and  twentieth  days  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty  nine,  a  certain 
veaael  being  a  steamboat,  called  the  Harlequin,  prupelied  in  whole  or  in 
part  by  steam,  then  being  owned  by  a  certain  person  or  penons  to  the  said  at- 
torney unknown,  then  and  still  being  a  citisen  or  eiiizons  of  the  United  States, 
was  oaed  and  employed  in  the  transportation  or  paaaengera,  and  did  carry  pas- 
aengerson  the  navigable  wateraof  the  United  States,  that  ia  to  say,  between 
Port  RKhmond  in  the  State  ofNew  York,  in  the  Southern  District  of  New 
York  aforesaid,  and  Bergen  Point  in  the  State  of  New  Jersey ;  the  boilers  and 
machinery  of  said  steamboat  not  having  been  examineil  pursuant  to  the  pro- 
visions of  the  fifUi  section  of  said  act  of  Congress,  nt  any  time  within  six 
months  prior  to  the  said  fillh  day  of  June,  or  the  ^d  twentieth  day  of  June 
or  any  day  intervening  between  the  oud  fiflb  day  of  June,  and  the  said 
twentieth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  forty 
nine.  By  reoson  whereof  and  by  virtue  of  the  said  act  of  Congreaa,  the 
owner  or  owners  and  master  of  the  said  steamboat  called  the  Harlequin,  fbr- 
leiled  and  became  liable  to  pay  to  the  said  United  States  the  further  sum  of 
five  hundred  dollara,  for  the  payment  of  which  sum  the  mid  steamboat  hath 
became  liable  to  be  seized  and  proceeded  against  sommarily  by  way  of  libel, 
and  for  the  recovery  of  which  this  civil  and  mariiime  cause  is  now  instituted. 

Third.  That  sfler  the  peaaage  c^  the  said  act,  to  wit,  on  the  twentieth 
dny  of  June,  in  the  yenr  one  thouaond  eight  hundred  and  Ibrly  nine,  tha 
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owoer  or  ownen  of  a  eertain  veaMl  being  a  aleainboat,  «Ued  ihe  Harinqnin, 
propelled  in  wbole  or  ia  part  by  detua,  did  transport  paweogers,  ia  and  on 
board  of  (aid  venel,  upon  the  navigable  waters  of  the  said  United  Btatea, 
tn  wit,  on  waten  between  Pott  Richmond  in  the  State  of  New  Yorii.in  the 
nid  Souihern  District  of  New  York,  and  Bergen  Point  io  the  State  of  New 
Jeney,  without  Itaving  first  oblaioed  from  the  proper  officer,  to  wit,  the 
Colleetor  of  the  Customs  for  ihe  Port  and  Dvlrict  oftbeciiyof  New  York,  a 
license  under  the  laws  of  the  United  Slatei,  eYistingat  the  time  of  Ihe  pa>- 
■age  of  Rudact  That  by  reason  of  the  premises,  and  by  virtue  of  Ihe  said 
act,  the  owner  or  owtten  of  the  ujd  steamboat,  tbrfeited  aiid  became  liable  to 
pay  to  the  said  United  States  the  further  sum  of  five  hundred  doUan,  for  the 
payment  of  which  sum  the  Mid  steamboat  bath  become  liable  to  be  procee- 
ded egaiiMt  sammarily  by  way  (rf'Ubel,  and  for  the  recovery  of  which  tfaii 
civil  aitd  maritime  cause  ia  imrtitnted. 

Fourth.  That  all  and  nngular  the  premises  aforesaid  are  true,  and  within 
the  Adinirelty  and  Maritime  juiisdiction  of  the  United  States  and  oftbisHon- 
omble  Court. 

Wherefore  the  said  Attorney  of  the  nid  United  Slates,  on  behalf  of  the 
said  Uiiited  States  prays  the  usual  process  and  monition  against  the  said 
sieomboat,  and  her  tactile,  apparel  and  furniture  in  this  behalf  to  be  mede, 
and  that  all  persons  interested  in  the  said  steamboat  and  her  tackle,  a^pair' 
el  and  furniture,  may  be  cited  to  answer  the  premises,  ftnd  that  this  Honora- 
ble Court  may  be  pleased  to  decree  for  the  penalties  aforesaid,  and  that  the 
■aid  steamboat  mity  be  coodemned  aod  sold  (o  pay  the  several  peoallies 
albreeaid  with  eosls,  and  for  such  other  relief  as  shall  to  law  and  justice  ap- 
pertain. 

•  J.  Pksoott  Hall, 

U.  8.  DisL  Alloraey. 


No.    137.— A    UREL    OF    IHrOBMATION    IN    [ 

BT  A   OOVEXNMENT   VESSEL    FOK    BEINQ    ENOAOED    IN    THE   SLAVE  TRAnB, 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York: 

The  libel  ol'  mformation  of  J.  PrescoU  Hall,  Attorney  of  the  said  United 
Slates  for  the  said  Southern  District  of  New  York,  who  proeeeutes  in  this 
behalf  for  the  said  United  States,  and  being  preseot  here  in  court  in  bis  own 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States,  sgoinst 
the  brig  Susan,  her  tackle,  apparel,  and  fumitare,  and  against  all  persoos 
intervening  for  their  interest  therein,  in  a  cause  of  seizure  and  forleitara, 
alleges  and  informs  as  follows : 

Finl.  That  the  brig  Perry,  a  mmmtssinnrd  vessel  of  the  United  Stttes  of 
America,  and  belonging  to  the  navy  thereof,  heretofore,  to  wit,  on  the  fifth 
day  of  F'ebruory,  in  the  year  1849,  being  under  the  command  of  John  A. 
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Davk,  ft  lieutonant  oommanding  in  the  navf  of  the  Uaited  States,  did,  oa 
the  high  seaa,  off  the  coast  or  Brazil,  tbat  is  to  say,  about  three  mile*  outside 
of  Rouod  Istaod  Dear  Rio  do  Janeiro,  on  said  coast  of  Brazil,  seize  and  laka 
a  certain  brig  or  vessel  called  the  Susan,  beloogiog  to  a  citiseo  or  ci^zens  of 
the  United  States,  of  the  burthen  of  two  haadred  and  BXty  tone  or  there- 
abouts ;  which  said  bri^  or  vessel  was  then  and  there  employed  in  carrying 
op  trade,  business  and  traffic  in  slaves,  coatrary  to  the  tnie  intent  and  mean- 
ing of  the  act  of  Congress  of  the  said  United  Slates,  approved  on  the  tenth 
day  of  May,  in  the  year  of  our  Lord  eighteen  hundred,  entitled  "  An  aot  in 
addition  to  the  act  intituled  '  An  act  to  prohibit  the  carrying  on  the  slave 
trade  from  the  United  States  to  any  tbreign  place  or  oountry,'  "  and  that  by 
reason  of  tiie  premises  in  this  article  stated,  and  by  force  of  the  fourth  sec- 
tion of  the  said  act  of  Congreoi,  tlie  said  brig  Suseo^  together  with  her  tackle, 
apparel,  and  guns,  and  the  good«  and  eSects  (other  than  slaves)  found  on 
board  thereof,  became  and  were  forfeited. 

Second,  That  the  sold  brig  Perry,  being  commissioned,  belonging  to  the 
navy,  and  commanded  as  in  the  preceding  article  is  alleged,  did,  heretofore, 
on  the  fifUi  day  ol  February,  in  the  year  1849,  on  the  high  seas,  and  at  or 
about  the  point  or  place  in  said  precediog  article  mentioned,  seize  and  take 
the  said  brig  Susan,  which  said  brig  was  then  and  there  employed  in  dhrry- 
iag  on  trade,  business,  and  traffic  in  slaves^  contrary  to  the  true  Intent  and 
meaning  of  the  act  of  Congress  of  the  said  United  States,  approved  on  the 
Si&ai  day  of  March,  in  the  year  1794,  entitled  "  An  act  to  prohibit  the  carry* 
ing  on  of  the  slave  trade  I'rom  the  United  States  to  any  foreign  place  or 
country,  and  that  by  reason  of  the  premises  in  this  article  stated,  and  by  force 
of  the  beibre  mentioned  fourth  section  of  the  taid  act  of  Congress,  approred 
on  the  tenth  day  of  May,  in  the  year  1800,  the  said  brig  Susan,  together 
with  her  tackle,  apparel,  and  gone,  and  the  goods  and  efiects  (other  than 
slaves)  found  on  board  thereof,  became  and  were  fofTeited. 

TMrd.  That  on  board  said  brig  Sosaa  were  found  two  blacks  or  mulat- 
toes,  supposed  to  be,  or  at  and  before  the  time  of  Boid  seizure  before  allied, 
to  have  been  slaves. 

Fourth.  That  the  sold  brig  Susan  was  heretofore,  on  or  about  the  eighth 
day  of  July,  in  the  year  1848,  by  some  person  or  persons,  being  a  citizen 
or  citizens  of  the  said  United  States,  or  resident  within  the  nme,  to  the  aid 
attorney  anknowa,  fitted  out  within  the  port  of  New  York  in  the  South 
em  District  of  New  York,  and  caused  to  sail  from  and  out  of  said  port,  for 
tlie  purpose  of  carrying  on  trade  and  traffic  in  slaves,  to  some  foreign  country, 
to  the  nid  atltraey  unknown,  and  for  the  purpose  of  procuring  from  some 
foreign  country,  to  the  said  attorney  unknown,  the  inhabitant*  of  wtuch  eoun- 
try  to  be  transported  to  some  other  foreign  country,  to  nid  attorney  also  un- 
knowo,  contrary  to  the  provisioDB  of  the  first  section  of  the  act  of  Congress 
of  the  said  United  Slates,  approved  on  the  23d  day  of  March,  in  tbe  year 
1794,  entitled  "An  act  to  prohibit  the  carrying  oatheslavo  trade  from  the 
United  Slates  to  any  fweign  place  or  country." 
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Fifth.  That  Ihe  said  brig  SoaaD  being  tbe  property  of  and  owned  by  n 
oerlain  peraon  or  certain  peraoiu  being  a  citizen  or  ciiizens  of  niiil  Uniieil 
Slatea,  or  residing  therein,  vrai  heretofore,  to  wit,  on  the  fifth  day  of  Febru- 
ary, in  the  year  1S19,  eoiployed  and  made  use  ofby  aome  person  or  peraona 
being  a  citizen  or  citizeoa  of  esid  United  States,  or  residing  ivithin  the  same, 
to  the  said  attorney  unknown,  in  the  traiwportation  and  carrying  of  duvea 
from  tome  foreign  country  or  place,  to  the  said  attorney  unknown,  to  »me 
other  foreign  country  or  place,  to  the  said  attorney  unknown,  contrary  to  the 
promions  of  the  first  section  of  the  act  of  the  Gongresa  of  the  said  United 
States,  approved  on  the  tenth  day  of  May,  in  the  year  1800,  entitled  '  An 
act  ia  addition  to  the  act  intituled  '  An  act  to  prohibit  the  carrying  on  th« 
■lave  trade  from  the  United  States  to  any  foreign  place  or  country.' " 

Sixth.  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  cit- 
izens of  the  said  United  Stales  was  heretofore,  on  thefillhday  of  February, 
in  the  year  1849,  employed  and  made  use  of  in  the  traiwportattoa  and  carry- 
ing of  slaves,  from  same  foreiga  country  or  place  to  the  said  attorney  un- 
known, to  some  other  foreign  country  or  place  to  the  said  attorney  also 
unknown,  contrary  to  the  provisions  of  the  said  first  sectbn  of  the  act  of 
Congress  in  Ihe  preceding  article  specified. 

Snenih.  That  the  said  brig  Susan,  being  the  property  at  and  owned  by 
cittznuofthe  said  United  States,  was  heretofore,  on  the  fifUi  day  of  Febru* 
ary,  in  the  year  1849,  employed  and  made  use  of  in  the  transportation  and 
carrying  of  slaves  from  some  foreiga  country  or  place,  to  wit,  from  the  coast 
of  Africa,  to  some  other  foreiga  country  or  place,  to  wit,  to  the  empire  of 
Brazil,  and,  to  wit,  from  the  empire  of  Brazil  to  the  coast  of  Africa,  contrary 
to  the  proviaiont  and  the  form  and  effect  of  the  said  first  sectioa  of  the  aaid 
act  of  CongTess  in  the  GfUi  article  of  this  libel  mentioaed. 

Eighth.  That  the  said  brig  Susan,  together  with  her  tackle,  apparel,  fur- 
niture appurtenances,  guns,  and  the  goods  and  effects  found  on  board  tbrreoT, 
having  been  so  seized  as  aforesaid,  has  been  sent  to  the  United  States  fur 
odjadication,  and  is  now  lying  within  Ihe  Soulbem  District  of  New  York 
and  within  the  jurisdkiion  of  this  Court 

Ninth.  That  by  reason  of  all  and  singular  the  premises  aforesaid,  and  by 
force  of  the  statutes  in  such  case  made  and  provided,  the  aforementioned  brig 
Susan,  together  with  her  tackle,  apparel,  furniture,  appurtenances,  (ruiw, 
and  the  said  goods  and  effects  became  and  are  forfeited  to  the  United 
States. 

Tenth.  That  all  and  singular  the  premises  aforesaid  are  and  were  true, 
and  within  the  Admiralty  and  maritime  jurisdiciioD  of  the  United  States,  and 
of  this  Honorable  Court. 

Wherefore  the  said  attorney  prays  the  usual  process  of  attachment  against 
the  said  brig,  her  tackle,  apparel,  furniture,  appurtenances  and  gun^  and 
the  goods  and  effects  on  board  of  her,  and  the  monition  of  this  Honorable 
Court  in  this  behalf  to  be  made,  and  that  all  persons  interested  in  the  before 
mentioDed  brig,  her  tackle,  apparel,  furniture,  appurtenaDcea,  guns  and  the 
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nld  gooda  and  efTects  fnund  on  board  ihereor,  may  be  cited  to  answer  the 
prcrDJaei^  and  all  due  proceedings  being  had  tbareoD,  that  the  aoid  brig,  her 
tackle,  apparel,  furniture,  appurtenances,  gooa  and  the  goods  and  effects 
found  on  board  thereof,  may,  for  the  cauaee  aforenid,  and,  otben  appearing, 
h«  condenined  by  the  deGniiive  aentence  and  decree  of  this  Hooorable  Coart 
as  forfeited  to  the  United  Statee,  according  to  the  form  of  the  atatutee  of  said 
United  Slatea  in  such  caae  made  and  provided,  and  that  the  said  brig,  her 
tackle,  apparel,  furniture,  appurteoauccB,  guns  and  the  goods  and  effect* 
foundonboard  thereof,  may  be  sold  and  theproceedstbereof  distributed  and 
dispoaed  of  according  to  taw. 

J.  Pbescott  Hall, 

U.  S.  Ditt.  AU'y. 

No.  1S8< — LiBBL   IN    PEBBONAH    BV  A  CHABTEBER    ON    A  TEBBAL   CHABTEB. 

To  the  Honorable  Samuel  R.  Bettn,  Judge  of  the  District  Conrt  of  the 

United  States  for  the  Southern  District  ol'  New  York : 

The  libel  and  complaint  of  William  Q,uirk  of  Wilmington,  North  Caro- 
Una,  egainat  Peter  Clinton  and  John  G.  Attridge,  in  a  case  of  contract,  civil 
and  maritime,  and  thereupon  the  said  William  Quirk  allegesaod  articuhtaly 
propounda  aa  folbws : 

iVrif.  That  the  aaid  Peter  Clinton  being  part  owner,  and  the  said  John 
O.  Attridge  part  owner  and  master  of  the  brig  Growler,  of  New  York,  oa 
or  about  the  sixteenth  day  of  June,  1848,  by  James  Smith,  his  agent  and 
broker,  chartered  said  brig  to  the  libellant  for  a  voyage  from  the  port  of 
New  York  to  WilmingttMi,  North  CaroUsa,  and  thence  to  London,  to  be 
provided  with,  and  to  carry  a  full  cargo  of  tnrpentine  under  and  on  deck, 
from  Wilmuigton  to  London,  at  the  freight  of  four  shillings  sterling  per  barrel 
for  lurpeoline  under  deck,  and  three  shillings  and  sixpence  sterling  per  barrel 
on  deck,  and  primage  of  five  per  cent  on  the  amount  of  freight,  the  amount  of 
the  charter  to  be  paid  on  the  discharge  of  tlie  cargo  in  London;  15  run* 
niog  lay  days  in  Wibninglon,  for  loading,  and  14  running  lay  days  in  London, 
for  diachai^iog.  The  vessel  to  leave  New  York  for  Wilnungtoo  on  or  be- 
fore tlie  20lh  day  of  June,  then  tuMant,  and  in  case  there  should  not  be 
thirteen  feet  oT  water  on  the  bar  at  Wilmington,  the  libellant  was  to  pay 
lighterage  oa  the  cargo,  sufiicient  to  load  her  to  thirteen  feet  draft,  and  th« 
vessel  to  be  consigned  in  Wilmington  to  J.  &,  D.  McRea,  and  in  London  to 
ChorleB  Briggs. 

Snond.  That  said  charter  was  made  verbally  and  not  in  writing ;  and  a 
few  days  after  the  same  was  so  agreed  on,  the  said  defendants  having  had 
a  better  offer  for  said  vessel,  aa  the  libellant  has  been  informed  and  beh'eves, 
chartered  her  to  other  persona  for  a  different  voyage,  and  refused  to  com- 
plete and  fulfil  said  charter  to  the  hbellants. 

Third,  That  the  libelkmta  lost  and  sustained  damage  to  the  araotmt  of 
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six  hundred  and  twcnty-dollara  and  upwards,  which  he  inaisti  the  inid  dc 
lendantB  are  bound  in  taw  (o  pay  him,  but  which  the  defeadaot*  refoBe  to 
pay. 

Fourth.  That  all  and  singular  the  premise*  are  true,  and  within  the  adint- 
relty  and  maritime  juriwlictioa  of  the  United  States  aod  of  this  Honoiabls 
Court. 

Wherefore  the  libellaot  preys,  that  a  warrant  of  arrest,  in  due  form  of 
law,  according  to  the  courw  of  this  Honorable  Court,  in  eases  of  Admual- 
ly  and  maritime  jurisdielion,  may  issue  against  the  said  Peter  Clinton  and 
John  G.  Attridge,  and  that  they  may  be  compelled  to  appear  and  answer 
upon  oath  all  and  eingutar  the  matters  aforesaid,  and  if  they  cannot  be 
found,  that  an  attachment  may  inue  against  their  goods  and  chattels,  and  if 
none  be  found,  that  their  credits  and  effects  in  the  hands  ofMathew  Clinton 
and  Peter  Clinton,  of  said  district,  garnishees,  be  attached,  and  that  this 
Honorable  Court  would  be  pleased  to  decree  payment  of  the  damages 
aforesaid,  with  costs,  and  that  the  libellont  may  have  such  other  and  further 
relief  as  he  may  be  entitled  to  receive. 

WlLUlH    QriBK, 

By  James  Smith, 

His  Attorney  and  Agent 
Swora  to  this  3d  day  of  Angast.  by 
James  Smith,  the  Attorney  in  fact 
and  Agent  of  the  libellant,  who  is 
absent  more  than  100  miles  fhnn 
the  city  of  New  York,  before  me, 

Geobse  W.  Morton, 

U.  S.  Commissioner. 
BnsR  St  Bbrbdict,  Proctors. 

No.  120.— Order  fob  warbant  or  arrest.— 7(tf.  antt,  page  226. 

No.  130.— Marxirq  or  process  for  bail — Vid,  anU,  pag*  226. 

No.  131. — LiBEi-LAHT'a  sTiFULATtON  FOR  coaTB  IR  REM— rii.  No.  2, 
antt,  pagt  428. 

No.  132. — Libbllaht's  btipdlation  for  costs  in  fersonah— Tii. 
antt,  pagt  224. 

Jtf»nf  Proettt. 
No.  133.— Warrant  or  arrest  in  perbokah. 

THE  PBESlDRNT  OF  THE  UNITED  STATES  OF  AMEEICA, 
To  th«  ilarthtU  of  the  Southern  Dittricl  of  Na»  Y«rt,  OrtsHng  : 
Whereas,  a  hltel  has  been  filed  in  the  District  Court  of  the  United  States 
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[L.  S.]         oT  America,  fi>r  the  Southern  Ditlrict  oT  New  York,  on 
the  day  of  in  the  year  of  our  Lord 

one  tbousand  eight  hnodrad  and  by  A.  B.  agaJDst 

C.  D.,  in  a  certain  action,  civil  and  maritime,  for  freight,  therein  alleged 
to  be  due  to  the  said  libeilant,  amounting  to  two  hundred  and  fifty-two 
djilan,  and  praying  tliat  a  warrant  of  arrest  may  isaue  against  the  said 
defiindanL  Now,  tbereibre,  we  do  hereby  empower,  and  itrictly  charge 
and  conunaDd  you,  the  aaid  Marshal,  that  you  take  and  arrest  the  eaid 
defendant,  if  be  shall  be  found  in  your  district,  and  him  safely  keep,  so 
Ibat  you  may  have  his  body  before  the  aaid  District  Court,  on  the  day 

of  at  the  City  Hall,  in  the  City  of  New  York,  then  and  there 

to  ancwsr  the  said  libel,  aod  to  make  his  allegatioae  in  that  behalf;  and  bars 
you  then  and  there  this  writ,  with  your  return  thereon. 

Witnen  the  Honorable  Samuel  R.  Belts,  Judge  of  said  Court,  this 
day  of  in  tbe  year  of  our  Lord  one  thooaand  eight  hundred  end 

and  of  oar  independence  tbe  eereoty 


G.  H.,  Proctor. 


E.  F.,  Clerlt. 


No.  134. — Make  fob  bail. 


Tbe  Manba]  wHI  hold  tbe  respondent  to  bail  u 
dredand  dollara. 

Dated  IS 


No.  135. — MabsbaLl's  depdtation  to  hib  oepott  or  bailiff. 

i  hereby  depnte  to  execute  the  within  process. 

Dated  18 

U.  S.  Marshal 
No.  136.— Mabbball'b  bbtdbx. 


Defendant  taken. 


No.  137 — Tas  like,  vitb  attichmemt 

AND   ITS   ■rrBGTS,   AMD   SDMHOHS 

The  President  of  the  United  States  of  America  to  lit  Marthal  of  tht 
Stmthtrn  District  o/Ntu  York,  Greeting:  Whereas  a  libel  haa  been 
filed  in  the  District  Court  of  the  United  States  of  Amer- 
ica, for  the  Southern  District  of  New  York,  on  tba 
70 
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[L.  S]  nineteenth  day  of  May,  in  the  year  of  our  Lord  one  thoof 

aod  eight  hundred  uid  forty  eight,  by  ThomuGosMt 
libellant,  agaicwt  John  Oibon*  muter  oftheehip  Mount 
VernoD,  in  a  certain  actioD,  civil  maritioM,  for  certain  a>- 
■aultB  and  batteries  therein  alleged  to  have  been  commlited  on  the  nid  li- 
bellant, to  his  damage  of  five  hundred  dollan,  and  praying  that  a  warrant 
of  arreat  may  iamie  agaimt  the  said  defendant,  and  that  he  may  be  held  to 
bail,  jrannant  to  the  mleB  and  practice  of  this  Court.  Non,  therefore,  m 
do  hereby  empower,  and  atrictly  charge  and  command  you,  the  raid  Mar- 
riial,  that  you  take  and  arrest  the  eaid  defoidant,  if  he  shall  be  found  la 
your  Diatrict,  and  him  safely  keep,  so  that  you  may  have  hk  body  before 
the  eaid  Diatrict  Court  on  the  23d  day  ofMay  inat,  at  the  City  Hal)  in  ths 
City  of  New  York,  then  and  there  to  answer  the  said  libel,  and  to  make  hli 
allegatioDa  in  (hat  behalf ;  and  if  the  said  defendant  cannot  be  found  in  your 
District,  that  you  attach  his  goods  and  chattela  in  your  Dirtrkt  to  the 
amount  sued  for.  and  if  no  goods  and  chattels  can  be  found,  that  you  attach 
hie  credits  and  effects  to  (he  amount  sued  for,  in  the  hands  of  the  Garnishees 
John  Elwell  &  Co.,  and  St  Oeorge  Givios ;  and  that  you  summon  the  said 
Qartiishees,  to  appear  before  the  said  District  Court  on  the  said  23d  day  of 
Hay  instant,  to  do  and  abide  what  may  be  required  of  t)iem  in  this  behalf, 
and  have  you  then  and  there  this  writ ;  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R,  Betts,  Judge  of  said  Court,  this  19lh 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  Ibrty 
eight,  and  of  our  indepeodeoce  the  seventy  second. 

J.  W.  Metoalp,  Cleric 
A.  Nash,  Proctor. 

No.  138.— Mabsbal's  betdbn. 
The  defendant  is  not  fonnd  in  the  District,  and  I  have  attached  the  fal- 
lowing gboda  and  chattels  of  aid  defendant 
or: 
The  credits  and  effects  of  the  said  defendant,  in  the  hands  of  John  BlweB 
db  Co.,  and  St  George  Qivini,  garnishees,  and  have  summoned  the  said 
garnishees  as  within  commanded. 

Henry  F.  Taluudog,  Majahal, 

No.  139. — CrrATioH  and  mohitioii  in  paaaoNAM,  with  harbhal'b 

RBTOBK. 

The  Presiduit  of  the  United  States  of  America,  lo  lAs  Martlud  of  tk* 
Southern  Ditlriet  of  JV«w  York,  grtodng  .-—Whereas  a  Ubel  ha* 
been  filed  in  the  District  Court  of  the  United  States  of 
America,  for  the  Southern  District  of  New  Yorit,  on 
[L.  S.]  the  day  of  in  the  year  of  our 

Lord  one  thouaaod  eight  hundred  and 
by  A.  B.,  against  C.  D.,  in  a  certain  action,  civil  and  mati- 
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timo,  for  wage*  therein  alleged  to  be  due  to  tbe  eaid  UbelloDt,  amonntiiiK  ts 
Beveoiy-fire  doUan,  and  praying  that  a  ciiatioa  may  iaeua  agaiost  tfae  said 
dereudaot,  porauaDt  to  the  rulea  aod  practice  of  this  court 

Now,  therefore,  we  do  heraby  empower,  and  strictly  charge  and  command 
you,  the  Hiid  Marshal,  that  you  cite  and  admo- 

nish  the  sud  defeadaot  if  he  shall  be  found  in  your  district,  that  be  ba 
aod'appear  before  the  said  District  Court,  on  the  day 

of  at  the  city  hall  in  the  eity  of  New  York,  then  and  there  Im 

answer  the  laid  ifbel,  and  to  make  his  allegatbns  in  that  behalf;  and 
have  you  then  and  there  this  writ,  with  ytmr  return  thereon. 

WJtoea  the  Honorable  Samuel  R.   Bett^  Judge  of  said  Court,  tbie 
day  of  in  the  year  of  our  Lord  ooe  thou- 

Kind  eight  hnodied  and  and  of  our  lodepeudence  the 

seventy 

J.  W.  M.,  Clerk. 

E.  F.,  Proctor. 

No.  139. — Retubn  or  marshal. 

Personally  served, 

H.  F.  T.,  Marshal 

No.  140.— Wabbaht  of  arrest,  or  attachhbnt  aoainst  a  ship,  with 

A  MONITIOK    AKD    A  WARRAHT  OP    ARREST    AOAIHBT    TBB    MABTBB    OR 
OWKSR. 


n  Dittrict  o/Ntu  Yori,  u.— 

The  Presdent  of  the  United  States  of  America,  to  tfae 
Maivhal  of  the  Southern  District  of  New  York,  greetiog: 
[L.  S.J         Whereas  a  ]ibei  in  rem  and  ;MrMiMQi  hath  been  filed  in 
the  District  Court  of  the  United  Stales  for  the  South- 
em  District  of  New  York,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

forty  by  A,  B.,  against  the  ship  or  vessel  called  the  Rover,  her  tackle, 

&C.,  (or  other  property,  deacribiog  it,  as  the  case  may  be,)  for  the  reasons 
and  causes  in  the  said  libel  mentioned,  and  praying  the  usual  process  and 
monitionofthesaidcourtin  that  behalfto  be  made,  and  that  all  persons  in- 
terested in  the  nid  ship  or  venel,  her  tackle,  &c.,  may  be  cited  to  answer 
the  premises,  and  all  proceedings  being  had  that  the  taid  ship  or  vessel,  her 
tackle,  Sen.,  may,  for  the  causes  in  the  said  libel  mentioned,  be  condemned 
and  sold  to  pay  the  demands  of  the  libellant. 

You  are  therefbre  hereby  commanded,  to  attach  the  said  ship  or  vessel, 
her  tackle,  Ac.,  and  to  detain  the  same  in  your  custody,  until  the  further 
order  of  die  court  respecting  the  same,  and  to  give  due  notice  to  all  persooa 
claiming  the  Same,  or  knowing  or  having  any  thing  to  say  why  the  same 
should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the  «ud  libel, 
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that  they  be  and  appear  befora  the  nid  cour^  to  be  held  in  and  for  ths 

Southern  District  of  New  York,  oa  the  d&y  of 

at  eleven  o'clock  in  the  forenoon  of  Ihe  raiDe  day,  if  the  eame  shall  he  a  day 

orjoriadiction,  olhemiM  od  ihe  next  day  of  junsdictioa  thereafier,  then  and 

there  to  interpow  a  claim  for  the  same,  and  to  make  their  allegations  in  that 

behalf. 

CWe  do  hereby  further  empoirer,  and  strictly  charge  and  command  yon 
the  said  Marshal,  that  you  arrest  the  said  owner  or  inanter,  if  he  riiall 
be  found  in  your  district  aod  have  his  body  before  the  said  District  Court, 
on  the  day  of  at  the  city  hall  in  the 

city  of  New  York,  then  and  there  to  answer  the  sakl  libel,  and  to  make 
his  allegatioDB  in  that  behalf;]  and  have  you  then  and  there  this  writ, 
with  your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betta,  Judge  of  said  Court,  this 

day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  and  of  our  Independence  the 

J.  W.  Mt  Clerk. 

E.  F.,  Proctor. 

ftf  Ihe  freetn  be  in  rent  only,  the  /om  it  the  tttat,  amllivg  the  Utt  tUntt  i* 
bnekHe] 

No.  142.— RETtrtm  or  tbb  uarshal. 

As  within  commanded,  I  attached  the  therein  deeeribed' 

on  the  day  of  and  have  given  due  notice  to 

all  persons  clajmiog  the  same,  that  this  court  will  on  the  day 

of  inat.,  jfthat  day  should  be  a  day  of  jurisdietioD,  if  not,  on 

the  next  day  of  jurisdiction  thereafter,  proceed  to  the  trial  and  condemna- 
tion thereof,  should  no  claim  be  interposed  for  the  same,  [and  I  have  arrested 
the  defendant  within  named.] 

U.  S.  Marriial. 
n  only,  the  return  U  the  temt,  emitliiig  the  etaun  is 


No.  143.— The  lies,  jloaikbt  a  bhif  *hi>  owKia  urn  ths  Bxtctrroa  or 

AKOTHEa  OWHIK. 

Sotillitm  Dulriet  o/ffea  York,M: 

The  Preudent  of  the  United  States  of  America,  To  the  Marthal  eflht 
Soulktm  DUtrict  of  Nev  York,  Oreetiog:  Whereas,  a  libel  hath 
been  Sled  in  the  District  Court  of  the  United  States,  for 
the  Southern  District  of  New  York,  on  the  twenty-third 
CL.  S.]  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one,  by  Robert  Qordon,  against 
the  ship  Hilah,  her  tackle,  apparel  and  rumiture,  and 
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agalMt  Edmand  Hammoncl,  master  and  owner,  and  tLgmoBt  Thomas  E. 
Lyde,  exncutor  of  tbe  last  will  and  testament  or  Abraham  Tanner,  owner, 
deceased,  for  the  reasonB  and  causaa  in  the  said  libel  mentioned,  and  praying 
the  usual  procea  and  mooiiion  nf  the  said  Court  in  that  behair  to  be  made, 
and  that  all  persons  interested  in  the  raid  ship  Hilah,  her  tackle,  &c.,  may 
be  cited  in  general  and  special,  to  answer  the  premises,  and  all  proceedings 
being  had,  that  the  said  ship  Hilah,  her  tackle,  &c.,  may  for  the  causes  in 
the  raid  Ubel  mentioned,  be  condemned  end  sold  to  pay  the  demand  of  the 
Ijbellant.  You  are  therefore  hereby  commanded  to  attach  the  said  ship 
Hilah,  her  tackle,  &«.,  and  to  detain  the  same  in  your  custody  nntil  the 
further  order  of  the  Court  respecdng  the  mme,  and  to  give  due  notke  to  all 
persona  claiming  tbe  same,  or  knowing  or  having  any  thing  to  say  why  the 
same  should  not  be  condemned  and  sold,  punuant  to  the  prayer  of  the  said 
libel,  that  they  be  and  appear  before  the  said  Court,  to  be  held  in  and  for 
the  Southern  District  of  New  York,  on  tbe  fourteenth  day  of  December 
next,  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be 
a  day  of  jorisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereaAer, 
then  and  there  to  interpose  a  claim  for  the  same,  and  to  make  their  allega- 
tions in  that  behalf.  And  yon  ar«  hereby  further  empowervd  and  comman- 
ded to  cite  and  moniah  the  said  Edmund  Hammond  and  Thomas  E.  Lyde, 
exeeator  of  Abraham  Tanner,  owner  of  said  ressel,  lately  deceased,  if  they 
shall  be  found  in  your  district,  that  they  appear  before  the  said  Court,  on 
the  day  herein  above  last  mentioned,  to  answer  the  matters  contained  in  the 
■aid  libel,  and  to  stand  to  and  abide  such  order  and  decree  as  may  be  made 
by  tfie  Court  in  the  premises ;  and  that  you  cite  the  said  Edmund  Ham- 
mond, master  and  owner,  and  Thomas  E.  Lyde,  executor  of  the  last  will 
and  testament  o(  Abrahcun  Tanner,  owner,  deceawd,  and  all  other  persons 
having  any  interest  in  the  said  ship  Hilah,  her  tackle,  apparel,  dec,  that  they 
be  and  appear  before  the  said  Court,  on  the  said  fourteenth  day  of  Decern- 
ber  next,  then  and  there  to  interpose  their  claims  for  the  same,  and  to  make 
their  allegatioDa  in  this  behali*.  And  what  you  shall  have  done  in  the  pre- 
mises, do  you  then  and  there  make  return  thereof^  together  with  this  writ. 

Witness  the  Honorable  Samuel  R.  Belts,  Judge  of  tbe  said  Conrt,  this 
twenty-third  day  <£  November,  in  the  year  of  our  Lord  one  thousand  eight 
bundled  and  forty-one,  and  of  the  independence  of  the  United  States  the 
sixty-sixth. 

Chab.  D.  Betts,  Clerk. 

S.  B.,  Proctor. 

No.  144. — The  mee,  tn  a  cadse  op  FoeeEseiOR  on  rebtitdtiok. 

Southern  DUtrid  of  New  Yvrk,  si:— 

The  Prendent  of  tbe  United  States  of  America,  To  f A*  Marshal  of  tht 
Soulhtrn  DUlriel  of  New  York,  Gritting :  Whereas,  a  libel  in  rem 
n  hath  been  filed  ia  the  District  Court  of  the 
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United  SlaXea,  fin-  the  BtmOnem  Dklriet  «r  Hew  York; 

[L.  S.]         OD  the  eighteenth  da^  of  Aognet,  in  die  year  of  our  Lord 

ooe  Ihouaaitd  eight  hundred  and  fortf-wven,  by  Alfred 

Peabody,  libellaat,  against  the  echooner  Lmwida  Snow, 

her  tackle,  dbe.,  aitd  agaioat  Slubba  and  Rogera,  in  an  action,  eiril  and  ma- 

ritime,  ibr  aaid  veaael  and  lier  freight,  far  the  reaaons  and  caiuea  ia  the  eaid 

libel  mentioned,  and  praying  the  oaual  proceea  and  mooitioa  of  the  nid 

Court  in  that  behalf  to  be  made,  end  that  all  penoni  intereated  in  the  aaJd 

Khooner  or  reeael,  her  tackle,  ftc.,  may  be  cited  in  genenil  and  tpeeial,  to 

anawer  the  premiaea,  and  all  proceedingt  being  had  that  the  aaid  schoooer 

or  ve«el,  her  tadtle,  &«.,  may,  for  the  ceuaei  in  the  eaid  lit>el  mentioned, 

be  delivered  to  the  libellant. 

Yon  are  therefore  hereby  cMnmanded,  to  attach  the  nid  achooner  or  vee- 
■el,  her  taclite,  &«.,  and  to  detain  the  nme  in  yoar  euetody,  antS  the  further 
order  of  the  Court  reapecting  the  same,  aitd  to  give  dne  notkie  to  all  per- 
sona claiming  the  leme,  or  koowiog  or  having  any  thiog  to  say  why  the 
some  should  not  be  delivered  to  the  libellant,  pursnant  to  the  prayer  of  the 
aeid  libel,  that  they  be  and  appear  before  the  said  Conr^  to  be  held  in  and 
for  the  Sontbem  District  of  New  York,  on  the  first  Tuesday  of  September 
next,  at  eleven  o'clock  in  the  forenoon  of  the  nme  day,  if  the  same  shall  be 
a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  ihereaRer, 
then  and  there  to  iaterposfa  a  claim  for  the  same,  and  to  make  their  allegtt- 
tWM  in  that  behalf.  And  the  Llwllant  having  prayed  that  the  aaid  Stubbs 
and  Rogera  may  be  eited  to  appear  before  the  nid  Court,  we  do  hereby 
further  empower,  and  stiktiy  charge  and  command  you  the  nid  Marshal, 
that  you  cite  and  admonish  the  aaid  Stubbs  and  Rogera,  if  they  shall  be 
bund  in  your  dittrict,  that  they  and  each  of  them  appear  before  the  aeid 
Distriot  Court,  on  the  seventh  day  of  September  next,  at  the  City  Hall,  in 
the  City  of  New  YoHi,  then  and  there  to  answer  the  said  libel,  and  to  make 
dieir  allegations  in  that  behalf;  and  have  you  then  there  this  writ,  with 
your  return  thereon. 

WitneM  the  Honorable  Samnel  R.  Betti,  Judge  of  nid  Court,  this  oine- 
tMDth  day  of  August,  in  the  year  of  our  Lord  one  thotmnd  eight  hundred 
and  lbrty.«ereii,  and  of  our  independence  the  aizty-siith, 

J.  W.  Metcilf,  CleA. 
Mastin  STaoNo  &,  A.  F.  Smith, 
Proetore. 


No.  145. — RiTDBH  or  tsb  mushal  as  witbu  commasdcd, 

I  attached  the  therein  described,  on  the        day  of 

and  have  given  due  notice  to  all  persons  claiming  the  same,  that  this  CouH 
will,  on  the        day  of  ioat ,  if  that  day  should  be  a  day  of  juris- 

diction, if  not,  on  the  next  day  ofjotisdiction  thereafter,  proceed  to  the  trial 
•ad  ooodemnation  thereof,  should  no  claun  be  interpoaed  iw  the  nine,  and 
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I  have  dted  Am  defendant  Rogen  within  named,  ud  the  deTeninnt  BtabU 
k  not  round  in  liua  diitrict 

U.  S.  ManhaL 
Dated  184 

No.  146.— Tbg  uu  AOAtMaT  snip,  maiaHT  ahd  mabteb,  roa  nAMiN'a 

WAQEB. 

Soulhtm  DUlricl  of  yew  York,**: 

The  Preaident  of  the  Uoiled  Slates  of  America,  to  tht  Manhtd  of  ih* 

SoH(A«rn  DUtricl  ofNtvi  York,  Grttting :  Whereas  a  libel  in  rem 

and  personam,  hath  been  Bled  in  the  District  Court  of  the 

United  States,  Tor  the  Southern  District  oTNew  York,  on 

[L.  S.]  the  day  of  ia  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty  seven,  by  John   C, 

Duffie,  Alferd  Sandford,  Alexander  WilsDO,  Benjamin 

Hoffman,  Robert  Fmas,  and  Charles  MeCarty,  against  the  barque  Cliilde 

Harold,  and  against  the  freights  due  for  the  cjrgo  now  or  lately  laden 

therein,andBgainst  Crosby  master  of  said  barque,  ibr  the  reasons  and  causes 

in  the  said  libel  mentioned,  and  preyii^  the  usual  process  and  monition 

of  the  said  Court  in  that  behalf  to  be  made,  and  that  the  nid  master  and  all 

persons  interested  in  the  said  barque  or  vesel,  her  tackle,  &.c.  may  be  cited 

to  answer  the  premises,  and  all  prooeedings  being  had,  that  the  said  barqae 

or  vessel,  her  tackle,  &c.  and  freight  may,  for  the  causes  in  the  said  libel 

mentioned,  be  condemned  to  pay  the  deroands  of  the  UbellanL 

You  are  therefore  hereby  commanded,  to  attach  the  nid  baique  or  ve^ 

sel,  her  tackle,  &c.  and  to  detaui  the  same  in  your  custody,  until  the  further 

order  d[  the  Coort  respecting  the  same,  and  to  attach  said  freight,  and  to 

give  due  notica  to  all  persons  claiming  the  said  vessel  and  freight,  or  koow- 

iog  or  having  any  thing  to  say  why  the  same  should  not  be  condemned 

puTBoant  to  the  prayer  of  the  nid  libel,  that  they  be  and  appear  before  die 

said  Cour^  to  he  held  in  and  for  the  Southern  District  of  New  York,  on  the 

day  of  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if 

the  some  shall  be  a  day  ofjiirisdictioii,atherwiaeoQ  the  neztday  ofjoris- 

diction  theicader,  then  and  there  to  interpose  a  claim  for  the  sime,  and  to 

make  their  allegationa  in  that  behalf;  and  we  do  hereby  further  empower, 

and  strictly  charge  and  command  jrou  the  said  Marshal,  that  you  cite  the 

said  Crosby,  master  of  said  vesoel  if  be  shall  be  found  in  your  District,  to  be 

and  appear  beibre  the  said  District  Court,  on  the  day  of  at 

the  City  Hall  in  the  City  of  New  York,  then  and  there  to  answer  the  said 

hlvel,  and  to  make  his  aUegations  in  that  behalf;  and  have  yon  then  there 

this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samnel  R.  Betts,  Judge  of  said  Court,  this 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  Independence  the 

A.  B.  Clerk. 
C.  D.  Proctor. 


^d  by  Google 


No.  147  — Attacbhedt  to  compel  obedighcb  to  ak  ordbr  or  dbcxbe. 
TIU  Prttidenl  of  the  Uidied  SiaM  to  the  Marshal  of  the  Southern  District 

oTNew  York,  greeting ; — 

Whereaa  ia  a  cerUin  cavae,  civil  mnd  marilime,  b  the  District  Court  of 
the  Uoited  States  for  the  Southera  District  of  New  Tork,  where  A.  B.  ia 
lilKllant  against  C.  D  ,  for  the  ship  or  vessel,  &e.,]  the  said  court  did,  on  the 
•  day  of  ISSO,  by  a  decree  made  on  that  day,  order 

and  direct  that  [set  forth  the  order]  and  whereas  the  said  neg- 

lected and  refused  to  obey  said  decretal  order,  and  thereupon  the  Biid  court 
ordered  and  decreed  that  an  attachment  should  issue  agBinat  him  to  compel 
him  to  perform  and  obey  the  said  decretal  order.  Yoti  are  therefore  com- 
manded to  attach  and  arrest  the  said  and  him 
safely  keep  until  he  obey  and  perform  the  said  decretal  order,  and  [herv  spft- 
cify  ihe  particular  acts  to  be  donej  and  to  return  to  the  said  Court  what 
•hall  do  in  the  premises,  with  this  writ 

Witness,  [teste  as  in  other  process.] 

Proctor.  Clerk. 

No.  148. — Mabsbal's  rbtobk. 
I  have  attached  and  arrested  Ihe  within  named  and  have 

him  now  in  my  custody. 

Henry  F.  Tallhadoe,  Marshal. 

StipulatioM. 

No.  14S. — Libbllant'b  stifdlatiok  ros  cobtb  akd  expenbes. 

Diitricl  Crnirt  of  the  UmltJ  Slalet  for  tkt  Soathem  Dulriet  of  Nme  York, 

aTIPDI.ATIOI<   ElfTEBBD   INTO    FDBStrAHT  TO    THE   BOLES    AND   FRACTICB   Or 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  oar  Lord  one  thousand  eight  hundred  and 
by  A-  B.,  against  Tat  the  reasons  and  causes 

in  the  said  libel  mentioned,  and  the  mid  A.  B,,  and  C.  D.  and  E.  F.,  bis 
sureties,  the  parties  hereto  hereby  consenting,  that  in  cose  of  default  or  con- 
tumacy on  tbe  part  of  the  libellant  or  bis  sureties,  execution  for  the  sum  of 
tlOO  (or  (250)  may  issue  against  their  goods,  chattels  and  lands. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulalaiors  undersigned  are,  and  each  of  them  is, 
hereby  bound,  in  the  sum  of  SIOC,  (or  $250,)  conditioned  that  the  libellant 
above  named  shall  pay  all  costs  and  expenses  which  shall  he  awarded  against 
hfm  by  the  final  decree  of  this  court,  or  upon  an  appeal,  by  the  Appellate 
Court. 

A.  B. 
C.  D. 
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TKlnoudaekaowled^d,  this  ^f> 

of  184  ,  before  me,  ^ 

Sovihtrii  District  of  New  York,  tt: — 

party  lo  the  above  atlpulatioo,  being 
duly  Bworn  deposes  end  saya  that  he  is  worth  tlie  aum  of  two  (or  five) 
hundred  dollars  over  and  above  all  hia  just  debts  and  liabilities. 
Sworn  tliis  day  ^ 

of  185    ,  before  me,    \ 

No.  150.— Defbhdant's 

Ditlrkl  Court  ofth*  Oniltd  Slatts,for  the  Southern  District  of  Nets  York. 


Wbereaa  a  hliel  vnm  filed  ia  thia  Coart,  od  the  day  of 

ia  the  year  of  our  Lord  oae  thousand  eight  hundred  and 
by  A.  B.  agaiDBt  C.  D.  far  the  reasons  and  causes  in  the  said  libel  men- 
tioned ;  and  whereas  the  said  C.  D.  has  af^ared  in  said  suit  and  the 
said  C.  D.  Bod  £.  F.,  his  surety,  the  parties  hereto  hereby  consenting  and 
agreeing,  that,  in  case  of  default  or  contumacy  on  the  part  of  the  defend- 
ant or  his  sureties,  execution  may  issue  against  their  goods,  chattels  and 
lands,  far  the  sum  of  hundred  dollars ; 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are  bound  in 
the  sum  of  hundred  dollars,  conditioned  - 

that  the  defendant  above  named  idwll  pay  all  costs  and  expenses  which  diall 
be  awarded  against  him  in  the  suit  upon  the  final  adjudication  thereof  or 
by  any  interlocutory  order  in  the  process  of  this  suit. 

Taken  and  acknowledged,  this  ^7t 

ot  185    before  me,  J 

Southern  Dislriet  of  Ntv  Yori,u. 

parly  to  the  above  stipulation,  being  duly  sworn,  deposes 
aod  says  that  he  is  worth  the  sum  of  dollars  over  and  above  all  bis 

just  debts  and  liabilities. 

Sworn  this  day  of  185    ,  before  me, 

No.  151.— Claim abt's  stipcution  foe  costs  ako  exferses. 
Dittriat  Comrt^th*  VniuAStatffmrthtSoutktr^DitrictofStuYwrk. 
STiHTLATiOK  nnvBCD  nrro  pirssoiHT  to  tbb  bdlcs  jutv  pkictiob  op 

THIS  OOOHT. 

Whereas  a  libel  was  filed  in  (his  Court,  on  the  day  of 

in  the  the  yet^  of  our  Lord  one  thousand  eight  huodred 
71 
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ftad  by  A.  B  ,  agaiiiM  Tor  the  reamn  and 

eantet  in  Ihe  nid  tibet  meDtioDed,  Knd  whereaa  a  claim  baa  been  Sled  in  Ibe 
Miid  cause  by  C.  D.,  and  the  said  C.  D.  aod  E.  F.  his  rarety,  the  partiea 
hereto  hereby  conwating,  that  ia  caw  of  deTanlt  or  eoDlumBcy  on  the  part 
of  the  claimant  or  hia  Bureties,  ezecntioD  for  the  sum  of  (230  may  iaaue 
agaiDil  their  goods,  chatteU  and  lands. 

Now,  thereibre,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  laay  concent,  that  the  Blipulatara  undersigned  are,  and  each  of  them  i^ 
hereby  bound,  in  the  sum  of  $250,  conditioned  that  Ihe  claimant  above 
named,  shall  pay  all  coats  and  espeneea  which  shall  be  awarded  against 
bhn  by  the  final  decree  of  this  Court,  or  upon  an  appeal,  by  the  Appellals 
Court 

A    B. 

C.  D. 

E.  P. 
Taken  and  acknowledged,  this  day  ) 

of  185    ,  before  me,  ) 

Seutktrn  Diilria  of  Knt  Yerk,  $*.  .— 

party  to  the  abore  stipulation,  being  duly  cwsm 
deposes  and  snya  that  be  ia  worth  the  sum  of  five  hundred  dollars  over  and 
above  all  bis  just  debts  and  liabilitiea. 
Sworn  this  day  ) 

of  18e    ,  before  me,       \ 

No.  152. — Intektehob'b  BTtFCL^TioN   fob  costb,  expekses,  ano  oa- 

Diatriet  Court  ef  tie  UuUtd  Staltifor  Iht  SautJUm  DMriel  ofStm  York. 
mFDUTioH  aRTBaBD  tare  mnoun  to  thb  rdlu  ahd  pauTica  or  ram 

Whereas  a  libel  was  filed  in  this  Court,  on  the  day 

of  io  the  year  of  our  Lord  one  thousand  eight  hundred 

and  by  A.  B.,  against  for  the  resBons  and 

causes  in  the  eud  libel  mentioDed,  and  whereas  C.  D.  has  intervened  for  his 
interest,  and  the  said  C.  D.  and  E.  F,  hia  surety,  the  partiea  hereto,  here- 
by conaenting  and  agreeing,  diat  in  case  of  default  or  contumacy  on  the 
part  of  the  said  iatervenor  or  his  auretiea,  execution  may  issue  agaioat  their 
goods,  chattels  and  laods,  for  the  sum  of  $250. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  nay  ooncem,  that  the  stipulators  uaderaigned  are,  and  each  of  them  ia, 
bound,  in  the  aum  of  $250,  conditioned  that  the  intervenor  above  named 
■hall  abide  by  the  final  decree  rendered  in  the  cause,  and  shall  pay  all  such 
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cootii,  ezpeiUM  and  damages  sa  sball  be  awarded  agoitut  him  by  the  fioa 
deemeof  tbia  Court,  or  of  the  Appeliale  Court. 

A.  B. 

C.  D. 

E.  F. 
Taken  and  acknowledged,  thia  day  ) 

or  183    ,  before  me,  > 

Snilifm  Dutriet  «/  tftie  York,  n.  .— 

party  to  the  above  stipulation,  being  doly  iworn 
depoaea  and  eaya  that  he  is  worth  the  sum  of  five  hundred  dollan  over  and 
above  all  his  joat  debta  and  liabililiea. 

Sworn  this  day  i 

of  185    ,  before  me,       \ 

No.  153.— Depend abt's  eriPDLATiON  to  appeab  *ni>  pat  tbb  decree — 

OIVE.t    OH    ASREBT    OR    APPEARANCE. 

DUtrict  Court  of  the  United  Statu  far  tit  Seuthtra  Dittriet  of  Neu  York. 

BTIPDI.ATU>H   EXTEBID   WTO   PCRBUAirT   TO   TH*    80L*a  AND    PBACTICC   OP   TtlU 


Whereas  a  libel  waa  filed  \a  thia  Court,  on  the  day 

of  in  the  year  of  our  Lord  one  thouaaod  eight  hundred 

and  by  A.  B.,  agamat  C.  D.  for  the  reasons  and 

cauaea  in  the  raid  libel  mentioned,  and  the  said  C.  D.  and  E.  F.  and  Q.  H., 
his  lurEtiea,  the  parties  hereto,  hereby  consenting  and  agreeing,  that  in  case 
of  default  or  contumacy  on  the  part  of  the  said  dBfeadanl  or  his  sureties, 
execution  may  iiaue  against  their  goods,  chattels  and  landa,  for  the  sum  of 
dollars  : 

Now,  therefore,  it  is  hereby  alipulated  and  agreed,  for  the  beneGt  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is, 
bound  in  the  sum  of  dollars,  conditioned  that  the  de* 

fendaat  above  named,  shall  appear  in  the  suit  and  abide  by  all  ordera  of  the 
court,  interlocutory  or  final,  in  the  cause,  and  pay  the  money  awarded  by 
the  fijial  decree  rendered  thereio  in  this  Court,  or  in  any  Appellate  Court. 

A.  B. 


CD 

K.  F, 

"'\ 

of                     185    .before me, 

Sottlherti  Dittriet  of  Stv  York,  u.  .— 

perliea  to  the  above  stipulation,  being  duly  nram, 
depoK  and  say  each  for  himself  that  he  ia  worth  the  sum  of  hoodred 

dollars  overaud  above  all  hia  juat  debts  and  liabilities. 
Sworn  this  day  > 

of  186    ,  before  me,  > 
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No.    154.— CLAIMAMT'fl  OTIfrLATlOM  TO    ABIDE    BY    AND    PAT 


Di$lTicl  Court  of  the  Vnitti  SMtt,for  the  Soulkem  DUtricl  of  New  York. 

STIFULATIOK   EHTEHED  INTO    PDHBUAKT   TO    THE  BDLGa  AND  PRACTICE 
OF   THIS   COURT. 

Whereas,  a  libel  was  filed  ia  this  Coart,  on  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  by  A.  B.  against 
far  the  reasons  and  causes  in  the  said  libel  mentioned,  and 
a  claim  has  been  filed  by  C.  D.,  and  the  said  claimant,  and  E-  F.  and  G.  H. 
his  sureties,  the  parties  hereto  hereby  coaseoting  and  agreeing,  that  in  castt 
of  default  or  coDtumacy  oa  the  part  of  the  claimant  or  his  sureties,  execu- 
tion may  issue  against  their  goods,  chattels  and  lands,  for  the  sum  of 
dollars. 

Now,  therefore,  It  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  oonoem,  that  the  Mipolators  undersigned  are,  and  each  of  them  ia 
bound,  in  the  sum  of  doUare,  conditioned  that  claimant  above 

named,  shall  abide  by,  and  pay  the  money  awarded  by  the  final  decree  ren- 
dered in  the  cause  by  this  Court,  or  in  case  of  appeal,  by  the  Appellate 
CourL 

Taken  and  acknowledged,  this        day  i 
of  186    ,befbr»nM,  i 

Soulhem  Diilriel  of  New  York,  »t  t 

parties  to  the  above  stipulation,  being  duly  sworn 
depose  and  ny  each  for  himself  that  he  is  worth  the  sum  of  hundred 

dollan  over  and  above  all  his  just  debts  and  liabilities. 
Sworn  ttiis  day  > 

of  185    ,  before  me,  i 

No.  155.— Stipulation  roR  aorebd  oa  appraised  value. 

Diitriet  Court  ef  Ikt  United  Statee  for  lie  Soatitm  Dielriet  ef  Sia  York. 

In  Admiralty. 

STIPULATION  BlfTERED  INTO  PDBSDANT  TO   THE  RDLEB  AND  PRAtmcE  at 

Whereas,  a  libel  was  filed  on  the        day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  by  A,  B.  against 

for  the  reasons  and  causes  in  the  said  libel  mentioned ;  and  whei«aa 
the  same  is  now  in  the  custody  of  the  Manbal,  under  the  process  issued  in 
pursoance  of  the  prayer  of  said  libel,  and  is  of  the  value  of  dollan^ 

ta  appsan  by  a  cooaent  {oropfrmttmmi)  now  on  file  in  said  Court ;  and  ihe 
parties  hereto  hereby  consenting  and  agreeing  that,  in  case  of  default  or 
contumacy  on  the  part  of  the  claimant  at  his  sureties,  execution  may  iasiie 
against  their  goodi^  chattels  and  land*  : 
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Now,  therdbre,  it  is  btnhy  vdpolated,  fm  the  benefit  of  whonii  it  majr 
concern,  tliat  the  slipulatora  undertngned,  and  each  of  them,  is  boond  in  the 
nun  of  dollan,  coodiiioned  tiiat  tbey  diall  ataa^tim^  npon 

the  interlocutory  and  final  order  or  Decree  ol'  die  said  District  Cout^  or  of 
any  Appellate  Court  to  which  the  abore-named  suit  may  proceed,  aod  upon 
notice  of  such  order  or  decree,  to  said  claimant,  or  Esquirei 

hia  proctor,  pay  ioto  Conrt  the  full  value  aforesaid,  and  abide  by,  and  pay 
the  money  awarded  by  the  final  decree  rendered  by  this  Court  or  the  Ap- 
pellate  Court,  if  aoy  appeal  intervene. 

Taken  and  Acknowledged,  this        day  ) 
of  136        beforeme,  i 

U.  S.  Commiaaioner. 
Smilhem  DUlrici  of  Ntu  York,  »i  : 

party  to  the  above  Stipulation,  being  duly  snom 
deposes  and  saya  that  bo  ia  worth  the  sum  of 
dollars,  over  and  aboye  all  his  just  debts  and  liabilities, 
to,  this        day  \ 
183        before  me,  f 

U.  S.  CommiMooer. 


No.  l&S. — Pknal  bomb  to  the  habshal  or  abbebt  or  the  pebbor. 

Know  an  men  by  these  presents,  that  we,  C.  D.,  E.  F.,  and  Q.  H.,  are 
held  and  firraly  bound  onto  Henry  F.  Tallmadge,  Marshal  of  the  Southern 
District  of  New  York,  in  the  mm  of  dollars,  lawful  rooney  of 

the  United  Slatea  of  America,  to  be  paid  to  the  said  Henry  F.  Tallmadge, 
his  executors,  administrators  or  assigns;  to  wliich  payment,  well  and  truiy 
to  be  made,  we  biad  ourselves  and  each  of  us,  jointly  and  severally,  our 
and  each  of  our  heirs,  executors  and  administrators,  firmly  by  these  presenta. 
Sealed  with  our  seals.    Dated  this  day  of 

ia  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  on  the        day  of  185 

by  A.  B.  against  the  above  bonnden  C.  D.,  in  a  certain  action,  civil  and  ma- 
ritime, for  wages,  therein  alleged  to  be  due  and  owing  to  the  said  hbellant, 
amoonting  to  twenty-seven  dollars. 

The  condition  of  this  obligation  is  such,  that  IT  the  above  bounden  C.  D. 
shall  appear  in  the  said  auit,  before  the  said  District  Conrt  of  the  Unfied 
States  for  the  Southern  District  of  New  York,  on  the  day  of 
-at  die  City  Hall,  in  the  City  of  New  York,  and  abide  by  all  orders  of  the 
Court,  interlocolory  or  fionl  in  the  caose,  and  pay  the  money  awarded  by 
the  final  decree  rendered  therein,  in  the  said  Court,  or  in  any  Appellate 
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Court,  theo  the  above  obligatba  to  be  roid,  ottiBrwiie  to  remaio  in  rol]  forca 
and  virtue. 
Sealed  and  deBrered  in  i 
the  presence  of  } 


No.  157. — JoanrtcATtoii  or  bail. 

8»atkrm  Diitriet  tf  Ntw  Ytrk,  *>  .■ 

being  duly  snorn,  tayt,  that  he  reride*  at  No, 
and  that  he  is  worth  the  sum  of 
orer  and  above  all  hia  jast  debt*  and  tiabilillea. 
Sworn  before  me,  thii  i 

day  of  185     \ 

No.  158.— Bono  oKOEa  the  act  or  1847. 

Enow  all  men  by  these  preeents,  That  we,  C.  D.,  E.  F.  and  O.  H.,  are 
held  and  firmly  bound  unto  {the  libtUant)  in  the  aum  of  {4otMt  tht  amount 
claimai  in  (A«  liitl)  doUan  lawful  money  of  the  United  Stale*  of  AmericB, 
to  be  paid  (o  the  aaid  his  execalon,  adminktratora  or  oMgnaj  to 

which  payment,  well  and  truly  to  be  made,  we  bind  ouraelres  and  each  of 
ui,  joiolly  and  severally,  our  and  each  of  our  heira,  executors  and  adminis- 
trators, firmly  by  these  presents.     Sealed  with  our  sealB.    Dated  this 

day  ia  the  year  ofour  Lord  one  thoumtd  eight  hundred 

and 

Whereas,  a  libel  has  been  filed  in  the  Distriet  Court  of  the  United  States 
for  the  Southern  District  of  New  Yoric,  on  the  day  of  185 

by  against  the  ship  or  vessel,  in  a  certain 

action,  &e.  civil  and  maritime,  for  therein 

alleged  to  be  due  and  owing  to  the  said  libellant,  amounting  to  (IA>  amount 
claimed  in  lA«  libel.) 

The  condition  of  this  obligation  is  such,  that  if  the  above  bonoden 
shall  abide  and  answer  the  decree  of  the  Court  in  such  cause,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  i 
in  the  presence  of  j 

No.  159— JcsTiFicjiTiOH. 
Sauthtm  Ditlricl  o/Neu  York,  u. 

being  duly  sworn  says,  that  he  resides  at  No.  and  that  h« 

is  worth  the  sum  of  over  and  above  all  hii  just  debts  and  liabiliiies. 

Sworn  before  me,  this        day  of  18S 
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No.   160. — Cbbtificatb   of  approt«l  bt  tub  jqdsi,  e>b  tbb  collbc- 

TOR   or  THIS  POBT, 

I  hereby  approve  of  the  *iiretiea  in  (he  wilhia  hood. 
Dated,  &,c 

(^Signed  iy  thi  Judge  or  tht  CoUector.) 

No.  161. — STiraLATios  FOB  tbb  lArB  bbtubh  or  a  tbbul  im  a  mvt  bt 

A  FART  OWNBB. 
DiXricf  Ceart  «/  tkt  Vaitti  Statu  Jot  the  Souihtm  Dittrict  of  Ifiv  Tort. 
Filed  ihe        day  of  185 

I  umuaitt'r  con*  ■ 


Whereas,  a  libel  was  filed  in  this  Court,  on  the  day  of 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fidy 
by  A.  B.,  owner  of  of  the  ship  or  ressel  called  the  her 

tackle,  &C.,  againct  the  said  ship  or  vessel,  her  tackle,  &,c.,  for  the  reooona 
and  causes  in  the  said  libel  menlioned,  which  niJ  vessel,  her  tackle,  &c.,  is 
of  the  value  of  dollars,  as  appears  by  the  consent  (or  ap- 

praiitmtni)  on  file  in  said  caose,  and  0.  D.  and  E.  F.  the  other  owners  of 
said  vessel,  and  Q.  H.  and  I.  J.  their  sureties,  parties  hereto,  hereby  eonseni- 
ing;  and  agreeing,  that  in  case  of  default  on  the  part  of  the  libellant  or  hia 
sureties,  execution  may  issue  against  their  goods,  chattels  and  lands,  for  the 
sum  of  dollars. 

Now,  therefore.  It  is  hereby  stipulated  and  agreed  far  the  benefit  of  whom 
it  may  concern,  that  the  siipulators  andersigaed  are,  and  each  of  them  is 
bound,  in  the  sum  of  {ioublt  tht  valut  of  libtllimi't  iW«,)  dollsjs, 

conditioned  that  the  nid  vessel  shall  safely  return  from  her  present  intended 
voyage,  to  the  port  of  New  York. 

Taken  and  Acknowledged,  this        day  > 
of  185    ,  before  me,  J 

U,  S.  OommisHJoDer. 

Soulhtm  DUlriet  of  Nm  Yerl,  uf 

parties  to  the  above  stipulation,  being  duly 
depose  and  say  each  for  himself  that  he  is  north  the  sum  of 
hundred  dollars  over  and  above  all  his  just  debts  and  liabililies. 
to,  this         day  i 
et  185     before  me, } 

U.  S.  ComnuMdoDCr. 
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No.    162.— COHBIBT  TO   BTtPOLATI    FOB   PBOPBBTT   1 

Dittritt  Cemt  of  the  United  Statti  for  tie  Southern  DUtrict  »f  New  Ytrk. 


The  Steamer  Edrbka,  her  eagiae, 
tackle,  &c 


A  libel  having  been  filed  in  this  canee,  I  hereby  consent  that  no  prooest 
i»ue  thereon  to  arrect  the  said  vessel,  provided  that,  in  the  courw  of  Uii* 
day,  A.  B.,  the  owner  thereof^  file  a  claim,  and  with  C.  D.,  as  sarety,  enter 
into  the  naual  stipulations  in  the  same  manner  as  if  the  said  veuei  were  aT~ 
rested,  and  were  to  be  discharged  on  stipulation. 

Dec.  4, 1849. 

£.  F.,  Proctor  fbr  LibellanL 

No.  163.— The  like,  in  a  DirraaENT  pobk. 
Title  of  the  Cawe. 
A  libel  having  been  filed  in  this  cause,  and  A.  B.,  the  owner  of  said  ves- 
sel, having,  without  process,  filed  bis  claim  to  the  same,  and  with  C.  D.,  as 
vorety,  having  entered  into  the  usual  slipiiJatinna,  it  is  agreed  that  the  snid 
cause  thall,  in  all  things,  proceed  as  if  the  said  vessel  had  been  arrested  and 
regularly  discharged  on  stipulation. 
Dec.  4,  1849. 

E.  F.,  Proctor  Tor  Libellant. 
G.  H.,  Proctor  for  Claimant. 

No.  164. — ComEHT  that  *  vessel  be  oisokiboed  oh  stipci^atior. 

Till*  of  the  Cause. 

The  ship  WaQace  having  been  arrested  on  the  process  issued  in  thia 
cause,  we  consent  that,  on  filing  the  usual  stipulation  for  costs,  and  the  obobI 
stipulation  to  appear,  abide,  and  perform  the  decree  in  the  sum  of  dol- 

lars, to  be  entered  into  by  A.  B.,  the  owner  or  master  of  said  ship,  and  CD. 
and  B.  F.,  as  sureties]  and  on  filing  a  claim,  and  on  complying  with  the 
rules  of  the  Court  w  td  the  fees  of  the  officers  of  Court,  the  said  ship  be 
discharged  from  custody  and  arrest 

Dec  5, 1849. 

G.  H.,  Proctor  for  Libellanls. 

No.  165.— CoKSMT  TO  rtxmo  tbb  value  witkout  APTBAiaEHEirr  isi 

DUCBABOIHO  THB   PBOPEBTI   FBOM   CtjaTOOT. 

Title  tf  lie  CsoM. 
I  hereby  conaent  that  the  value  of  the  brig  Rover,  her  tackle,  appard, 
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ftnd  fiimiture,  be  fixed  at  «ix  Ihonseod  dollon^  wiihont  appraiieiDent,  and 
dialjoa  filial  >  clnjm  nod  the  Deceamry  siipulationa  for  coata  and  value) 
Ac.,  complying  with  the  rolea  ol'  the  Court  aa  to  feea,  the  said  brig  be  di*- 
eliarged  from  ciwtody. 

G.  H.,  Proctor  Tor  Libellont 

No.  166. — CLitM  TO  A  pottnon  op  tsi  cahoo. 
To  Ihe  Honorable  Samuel  R.  Bells,  Judge  of  the  Dislrict  Court  of  the 
United  Stat£e  for  the  Southern  District  ofNew  York  : 
The  claim  of  David  Joues,  of  the  city  of  New  York,  merchant,  to  nino 
cnses  of  merchandise  marked  D.  J.,  1  to  9,  n  portion  of  the  cargo  of  ihebriy 
Roarer,  now  io  cuElody  of  the  marshal  of  this  district  at  the  suit  of  John 
Liviogstou  and  others,  alleges  as  follows: 

Thai  he  is  the  trui;  and  bona  fide  owner  of  said  niae  cases  of  mercbandiae, 
sad  that  no  other  persoQ  is  the  owner  thereof. 

And  thereupon  the  said  claimant  pray  a  that  this  Honorable  Court  will  ba 
pleased  to  decree  a  restiluiion  of  the  same  to  hiin,  and  oiberwisc  right  and 
justice  to  administer  in  the  premisea. 

Datid  Jokes. 
Sworn  May  5th,  1843, 
before  me, 

Gko.  W.  Mogton,  U.  8.  CommisBiofier. 
A.  B.,  Proctor  and  Advocate. 

No.  167.— Claiu  to  a  t«s«bl — Vid.  ante,  pagt  2S7. 

No.  163.— A  CLAIM  BT  TBI  imiTni  statu  oh  rat  oaovito  or  roapciroBi 
"Vid  anlt,  No.  13,  pagt  436. 

No.  169.— Am  answir — aale,  page  26a. 

No.  170 —A  CLAIM  AKD  AHSW»— ante,  ffo.  9,  page  431 ;  No.  12,  page  435; 
No.  69,  page  AH;  No.  61,  page  465 i  No.  63,  page  iST ;  No.  65,  page  iOS. 

No,    171.— A  CLAIM,   ASBWEH  AMDEXOEPTIOM  TO  TBB  JHRIBDICTIOM.     T 

To  the  Honorable  Samuel  R.  Bells,  Judge  of  the  District  Coarl  of  the 
Uaired  States,  for  Iho  Southern  District  of  New  York. 

The  claim,  answer  and  exceptions  of  Herman  Schultze  of  said  dislrict 
master  of  the  schooner  Oscar  Jones,  intervening  for  his  interest  in  the  said 

•ehooner,  her  tackle,  apparel  and  furniture  to  the  libel  of Cammerden, 

alitige*  us  follows^ 

First.  That  the  said  Schultze  as  master,  claims  tbo  said  schooner,  her 
tackle,  apparel  and  furniture,  and  further  alleges  and  answers  as  follow^  ; 

Saeoni.  That  he  is  entirely  ignorant  of  the  mattera  alleged  in  the  first  and 
•ecood  artidea  of  said  libel  coatained. 
72 


^d  by  Google 


gn  APPENDIX. 

TAirrf.  That  &t  the  lime  Iha  mid  veMel  w&a  aeizcd  by  ra&aon  of  the  liM 
of  the  nid  CaroiDerdeD,  he  had  and  ittll  ha*  an  intereat  in  the  laid  tcmcI,  to 
the  amount  of  fire  hundred  and  Hxty  dollara  and  Twty  nine  centc,  inaamoch 
B*  he  had  aerved  on  board  the  nJd  Mhooner,  ai  mate  frDtn  the  day 

of  one  thonMnd  eight  hundred  and  forty  to  the 

dsyof  one  thounnd  eight  hundred  and  forty  allhewagea 

of  dollars  |ier  month,  amounting  in  the  whole  to  the  aum  of  one 

thoumnd  and  Ibrcy  two  doUan  and  cents,  which  has  never  bea> 

paid  to  him,  and  it  still  due.  And  also  for  certain  moneys  advanced  by  thii 
clumant  to  pay  the  wages  of  ihe  crew  of  the  said  srhooner,  and  oliier  necea- 
sary  adnmces  during  the  voyage  now  brolten  up  by  the  prpcess  of  tbm 
Coort,  amouDtiDg  to  the  sum  of  four  hundred  and  seventeen  dollars  and 
eighty  five  oenta,  which  wages  and  edvances  were  a  lien  on  said  schooner 
ami  this  defendant  baving  advanced  the  same  is  subrogated  to  the  rights  of 
■aid  seameo,  and  he  has  filed  his  libel  in  this  Honorable  Court  to  enforce  his 
mid  lien. 

FouriA,  That  this  Honorable  Court  has  no  jurisdiction  of  the  mattCTe  con- 
tained hi  the  said  libel,  the  same  not  being  matters  of  Admiralty  and  Mari- 
time jurisdiction,  the  shid  libel  being  filed  in  this  Court  to  enforce  a  certain 
decree  or  judgement  rendered  by  a  State  Court  of  the  City  of  New  Orieans 
in  Louisiana,  in  a  suit  on  prominory  notes  in  a  personal  action  at  law,  and 
not  by  any  Court  of  Admiralty,  nor  in  a  cause  within  the  Admiralty  and 
Maritime  jurisdiction,  nor  on  or  Tor  any  cause,  civil  and  maritime ;  and  this 
clnimaDt  and  respondent  prays  the  same  advantage  thereof  as  if  the  sama 
were  separately,  and  formally  pleaded  to  said  bbel. 

Fifth.  That  the  privilege  and  preference  on  the  said  schooner  granted  in 
the  aforesaid  decree,  if  any  such  exist  or  was  granted,  was  so  granted  wiib- 
out  said  schoooer  being  attached  or  in  the  possession  or  custody  of  said 
Court,  and  while  the  said  schooner  was  abwnt  at  sea  in  foreign  watera, 
ports  and  places,  and  the  same  could  not  and  did  not  afiect  mid  schoraer  or 
any  perwa  except  her  owner,  nor  could  it  have  any  effect  to  give  the  plain- 
tiff therein  any  preference  over  other  persons,  nor  be  enforced  except  with- 
in the  jurisdiction  of  said  Court  which  rendered  the  same  and  by  the  procea 
thereof. 

SulA.  That  if  ihe  said  claim  of  the  said  h'bellant  be  a  h'eo  on  said  ves- 
■ei,  the  same  is  to  be  deterred  to  the  claims  of  this  claimant,  which  are  for  aer- 
vicea  rendered  to  said  vessel  in  navigating  and  preaerving  her  and  bringing 
her  safely  to  the  United  States,  and  the  lien  by  hypothecation,  decree  or 
otherwise,  in  said  promisaory  notes  was  subject  to  the  payment  of  such 
wages  and  advances^  and  his  said  wages  as  mate  were  a  lien  prior  fn  petot 
of  time  to  Ihe  said  promiasory  notes  and  the  decree  thereon. 

Hebmai)  Sbdltu. 
Sworn  to  before  me  this         day  ofMay  184S. 

Oboue  W.  M«RTOR,  U.  S.  CommissioDer. 
C.  L.  Bbmrdict,  Proctor. 
K  C.  Behidict,  Advocate. 
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No.  i73.^AR>wi«  iw  A  aAUiUKRi  duitu»  tiu  ro«nuoii  or  mom  oa 


TheaDawerol'Jamea  W.  BIwall,  MrrMng  pactnArortbe  firm  of  Blmll 
ft.  Co.,  garnishee  in  the  libel  and  com[rfaiDt  of  ThoiuBa  Oould  against  John 
Qwio,  in  a  eauw  of  damage,  civil  and  maritime,  allegei  ai  fbllowa:  ' 

That  it  is  DDt  true  that  thia  reapoDdent  ever  aided  or  aviated  in  oonoealing 
or  aeeklDg  to  conceal  the  said  John  Qwia  or  his  property,  and  that  it  is  Dot 
true  that  he  held,  at  the  time  of  Ibe  serrioe  of  the  process  in  thM  suit,  or  at 
any  time  since,  007  goods,  chattels,  chiMM  in  action,  property,  credits,  or 
effects  in  his  bands  or  under  hia  control,  helonging  to  the  said  Joiin  Owin,  or 
in  which  be  baa  any  interest. 

Wherefore  this  respondent  prays  that  he  may  be  bsnce  diMni»cd|  and 
that  bis  costs  and  expenses  may  be  decreed  to  him. 

No.  173.— Reflicitioh  to  an  Anstrsa  ar  a  oAanuHBE. 

To  the  Honorable,  &o., 

The  repJicatioQ  of  Thomas  Gould,  libellant,  to  the  answer  of  James  W, 
ElneU,  survivor  of  Elwell  &,  Co.,  alleges  that  he  will  aver,  maintain,  and 
prove  his  said  libel  to  he  true,  cenain,  and  suSIcient,  and  that  the  said  James 
W.  Eltvell,  lurvivor,  &c.,  at  the  time  of  the  service  of  the  process  in  this 
suit,  in  his  hands  goods,  chattels,  credits,  and  effects  of  said  John  Qiven, 
and  he  prays  as  in  hia  said  libel  he  has  already  prayed. 

A.  Nabb, 

Proctor  for  Libellant. 

No.  174. — iNTERROaATOBIES  TO  BE  PBOPOCNOEO  TO  A  OABNIBBEE. 

iDterrogatories  to  be  propounded  to  James  Vf.  Elwell,  garnishee  in  the  Iftwl 

of  Thomas  Ooold  against  John  Given. 

Firtt  tnierrogalory.—'Wbai  is  your  name,  place  of  reaideDce,  and  occu- 
patioD? 

Second  InttrrogatoTy—Jio  you  know  the  defendant  John  Given,  and  how 
long  have  you  known  him,  and  what  has  been  his  occupation  since  yon  first 
knew  him  "i 

Third  Iattrr<^atmf,—'G&n  you  not,  during  your  acquaintance  with  him, 
been  his  conmgnee,  sierchant  and  agent  in  the  city  of  New  York,  and  has 
he  not  deposited  in  your  hands,  from  time  to  liaae,  sums  of  money,  freights^ 
and  panage  money,  belon^og  to  him  %  slate  the  same  folly  and  partion- 
Wly. 

Fourth  Inttrrogalory.—Did  he  not  leave  in  your  bandi^  oo  s  pretriouf 
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voyage,  a  soni  of  moiwf  a*  aeoarity  to  you,  for  your  liability  Ibr  him  as  bail^ 
and  is  not  theairoe  slill  in  your  band* 7 

Fifiih  Inttrregalon/.—DiA  he  Dot  leave  in  yoor  hands  tbii  prfKnt  voyage 
bis  chronometer  and  other  nautical  instrumenta  for  safe  Iceeping,  while  ha 
remaiaed  in  port,  and  were  tbey  not,  or  some  of  the  aarae,  in  your  poauMon 
at  the  lime  of  the  service  of  ItM  proecM  In  this  causa  upon  you  1 

Sixth  IititrrBgatory. — Have  yon  not  in  yonr  pooeiBion,  or  under  yoQr 
control,  some  other  properly,  goods,  cliatteis,  or  fundB,  belon({ing  to  the  said 
John  Giveo? — State  fully  and  particularly. 

S*trmlA  lalerrogalorf. — Have  you  not  in  your  hands,  or  under  your  con- 
trol,  some  notes,  draria,  or  other  bills  receivable,  or  debls,  or  cboaes  in  actioD, 
or  credits,  belonging  to  said  John  Qiven,  or  in  which  he  is  interested  ? — State 
fully  and  particularly. 

Eighth  Jitterrogalory.—U  not  the  said  Qiven  port  owner  of  some  vessel, 
and  liave  you  not  in  your  hands  funds  or  property  belonging  to  the  owners 
of  said  vessell — State  fully  and  particularly. 

A.  Nash, 

Proctor  for  Ltbellant. 

No.  175.— Answers  bt  a  oabkishge  t 


Answers  of  James  W.  Elwell.  garnishee,  to  the  interrogatories  of  Tbomai 

GoolJ. 

To  ihafirtl  inltrrogatory. — My  names  is  James  W.  Elwell— I  reside  io 
New  York,  and  ant  a  merchant. 

To  the  leconil  ialenagalory. — I  have  known  the  defeodaot  two  yean,  dar- 
ing which  time  he  has  been  a  sLIp  master. 

— Aitd  w  ««,  tKtKtTing  fully  and  truly  U  eaeh  iatemgntoiy. 

James  W.  Elteu- 
Sworn,  June  lOlh,  1848, 

before  ma, 

Geoboe  W.  Mortok,  Commisfiioner. 


No.  17S. — AuEHauEKTS. 

To  th*  Honorable  Samuel  R.  Betta,  Judge  nf  the  District  Court  of  (ha 
Uoited  States  for  the  Sanihern  Difirict  of  Nsw  York. 

AmendmeDta  to  the  libel  of  William  Bonell,  agnintt  the  ship  Henry  Clay, 
her  tackle,  apparel  and  furniture,  and  against  Henry  Schrever,  late  master 
in  a  cause  of  wages,  civil  and  maritime. 

-  Firtt.  Insert,  oiler  the  word  "  Ocwber,"  in  the  fifth  article,  the  words  fol- 
lowing—" and  before  the  Bxpiralbo  of  the  voyage  contracted  for  by  your 
libellant." 

Sttmd.  Add  at  the  concluiiaa  of  the  fiflh  article  the  words  foUowiDg— 


^d  by  Google 


PRACTICAL  FORMS.  JT? 


"  uti  when  the  tM  tbip  Henry  Cby  b&viog  pnfocmed  ber  abevs  ts 

ed  intended  voyage,  arrired  in  nfety  on  the  day  af  FebruBry  loM." 

TUrd.  Inaert,  aAer  the  wtad  "  veaael,"  in  the  sixth  article,  the  wordi  (bl- 
lowog-— "  nod  the  nkl  iiMuter,  w»([m  during  the  voyage  aforesaid,  and  nn- 
lU  the  arrival  ot'  the  nid  ebip  in  New  York  "    And 

FmriA.  Sldke  out  the  worda  "  eeTeDty-fbar,"  in  the  uttb  article,  and  in- 
aert in  lieu  thereof  ''  nineiy-lhrfB." 

BoKR  &  Bbngdict,  Proctora. 
BCBB,  Advocate. 

No.  177.— A  Sdpplbhehtai.  and  amehdatoby   libsl. 
To  the  Honorable  Samuel  R.  Betls,  Slc. 

The  supplemental  and  amendatory  Uhel  of  A.  B.  against  the  brig  Lowel, 
her  tackle,  &«.,  and  against  all  peraona  intervening,  Ac,  and  agaiiwt  E.  F., 
master,  alleges  as  Ibllows : 

Fir*l,eK—(Alitgt  Iht  frneli  ai  ammdti,  in  artUlei,  and  add  proyrr  a§ 
amendtd,  in  tamtform  at  an  original  liitl.) 

{Sign  md  etrify  liit  trigiiuU  auMeer.) 

Ordtr»  Ex  Parte. 


TUUtftIa  Caate. 
Od  filing  the  within  libel,  and  otherwise  complying  with  the  rules  of  the 
Court,  let  a  warnwtof  orrest  isene  in  this  cause  against 
the  defendant,  and  let  him  be  held  to  baii  in  five  hundred  dollara. 

Sam'l  R.  Betts,  Judge. 
Dec.  18, 1849. 

No.  179.— Obdei  iT#roM  PBociEDUioa  to  oivb  timb  to  naxb  a  motiok. 

TitUtftlt  Cattt. 
On  the  foregoing  affidavit  and  notice  of  motion,  let  all  proceedinga  io  thfa 
eaose.  on  the  [Brt  of  the  libellant,  be  stayed  for  a  sofficient  time  to  make  said 
nwlloa,  and  liavo  the  order  of  the  Court  thereon. 

Sau'l  R   Bettb,  Judge. 

June  5, 1819^ 

No.  180.— Oaoia  asuaoiso  timb. 

TUU  »f  tie  Caaee. 

Let  the  time  10  answer  the  libel (la  refdy-^  mneer  the  inUrn^la. 

torite—lo  except  to  t&e  liiel,  or  anttter,  or  mUrrogalorie*)~l»  exlwided 

Joi»8, 18i9.  B*ii'j.R.BrpTa,Jttdgfc 
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No.  181.— The  captiok  op  ordsbs  ikd  dbobees. 

At  a  atated  (or  apeeial)  term  of  the  DiEtrict  Court  of  the  United  SIMM 
of  America,  for  the  Southern  Diatrict  of  N«v  York,  heU  at  the  Uity  HaJI, 
in  the  City  of  New  York,  on  Tuesday,  the  third  day  of  Jaouary,  io  lim 
year  of  our  Lord  ooe  thounod  eight  hundred  and  Ibrty-thme. 

Preeenl— The  Honorable  Samuel  R.  Betta,  Diatrict  Judge. 
A.  B,  J 

w.  > 

CD.  5 

No.  182. — Ordbb  of  oondehhatioh  bt  DsriCLT  ».hd  hefebencb  to  a 
couMiseionsa. 

The  marah&l  having  returned,  on  the  monition  inued  io  ihe  above  entitled 
cauae,  that  he  had  attached  the  aaid  venel,  her  tackle,  apparel  and  fumilnre, 
and  had  given  due  notice  to  all  persons  claiming  the  nme,  that  the  court 
would,  on  this  day,  proceed  to  the  trial  and  Gondemnation  of  the  atud  veBcl, 
hec  taokle,  Sea.,  Aovid  no  claim  be  interpoaed  for  the  Eanie :  whereupon,  on 
motion  of  Esquire,  proctor  for  the  libellants,  proclamation 

vaa  made  for  all  persona  interested  in  the  aaid  veasel,  ber  tackle,  &c.,  to  ap- 
pear and  interpose  their  claims ;  and  do  person  appearing,  on  like  motion  it 
waifurther  ordered,  that  the  de&ultet^ all  persons  be  and  the  same  are  accor- 
dingly hereby  eotered,  and  that  the  said  vessel,  her  tackle,  &c.,  be  con- 
demned to  pay  the  demands  of  the  libellant 

And  it  ia  further  ordered,  that  it  be  referred  to  a  CoTnuissianer  of  thia 
Court  to  a»»r(aia  aad  compute  the  amouot  due  tbt  libellant,  for  freight 
(or  oilur  cautt)  and  to  report  the  same  to  this  Couri,  wilh  oU  conrenient 
speed. 

No.  183.— Dboeee  fob  i 


This  cauae  having  been  hc^rd  on  the  pleadings  and  proofs,  and  due  delib- 
eration being  had,  it  ia  ordered,  adjudged  and  decreed,  that  the  libellant  re* 
eover  the  amount  of  his  wages  [or  freight,  or  material^  &c.,]  in  this  cause  ; 
and  it  ia  further  ordered,  that  it  be  referred  to  a  commiHioner  to  ascertain 
and  compute  the  amount  due  to  the  libellant  in  the  premises,  and  that  he 
report  the  same  to  this  Court,  with  all  convenient  speed. 

No.  184.— The  u«  i: 

AKD   REPORT   TBI 

This  canae  having  been  heard  on  the  pleadings  and  proofa,  and  due  delib- 
aratnn  being  had,  it  ia  ordered,  adjudged  and  decreed,  that  Ihe  libellant  re- 
corer  hi*  damage*  for  the  aaaault  and  battery  [or  eoIUnon,  or  other  caoae,] 
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mtnlioiied  in  the  libel,  ajid  that  it  be  referred  to  a  conuniMioner  to  take  the 
tettimoay  of  the  amount  of  mich  dsmegei,  aod  to  report  tbe  nine  to  tbia 
Caurt  irith  all  oooveaient  ^wed. 

Ao.  185. — Onon  or  connicATioti  or  th*  bbpobt  ov  a  eoHMiMioiraa,  and 
riMAL  BcciH,  WITH  jcDoiiuiT  leAisn'  t«  biii^ 

On  reading  and  filing  the  report  of  George  W.  Morton,  Uuitei]  State* 
CommiMioDer,  to  if  bam  the  above  satler  was  referred,  by  which  there  is 
reported  due  the  libellaot  for  the  wages  [sr  fnighii,  or  athtr  eatut,]  de- 
manded in  the  libel,  the  ■am  of  doUan :.  On  notion  of 
Proctor  for  tlie  libellant,  it  !■  ordered  that  the  report  be 
in  all  things  confirmed,  and  that  the  defendant  pay  to  the  libellant  in  this 
action  the  emount  so  rejgprted  due  to  him,  together  with  his  coats  to  be 
taxed. 

And  on  like  motion,  it  is  further  ordered,  that  a  summary  judgment  b« 
and  the  same  is  hereby  entered  agtiioat  tbe  said  A.  B.,  the  principal  and  C. 
D  ,  the  surety,  for  the  sum  of  dollars,  the  amount  of  the 

bond  and  stipulation  given  to  the  Marshal,  on  the  arrest  of  the  defeadant; 
aud  that  the  libellant  have  executioa  thereon  to  satisfy  this  decree. 


This  ease  hsTiog  been  heard  on  the  pleadines  and  preols,  and  having 
been  argued  by  the  advocates  for  the  respective  parties,  and  due  deJibaiation 
being  bad  in  tbe  premise^  it  is  now  ordered,  adjudged  and  decreed,  by  the 
Coun,  that  the  defendant  pay  to  tbe  libeUanl  ibe  sum  of  two  hundred  dol< 
Un,  with  bis  costs  to  be  tased. 

No.  187— DlCUS    OH    THI     NUITS    WITH    kBrUENCI    TO    A    COMnSBONIB. 

This  ceose  having  been  heard  on  the  pleadings  in  the  cause,  and  having 
been  a^toed  by  the  advocates  t>f  the  respective  parties,  and  due  deliberation 
being  bad,  it  ie  now  ordered,  adjudged  and  decreed,  that  the  libeUant  recover 
against  the  defendant  the  amount  due  by  the  charter  party,  [or  bill  of  lading 
— or  bottomry— or  respondentia  bond — or  for  the  materiale— or  for  the  sup- 
plies mentioned  in  the  pleading*,]  and  that  it  be  referred  to  a  coiniwwriiiper 
to  ascertain  the  amount  so  due,  aller  making  all  proper  allowances^  and  that 
be  report  the  same  to  the  Court,  with  ail  coDvenient  speed. 

No.  168. — Final  decree  or  roHFiiTCBB  on  l.  libil  or  imfohhatiom. 

The  monition  issued  in  this  cause,  having  been  heretofore  Tetumed,  and 
the  usual  proclamation  having  been  made,  and  the  default  of  all  peraoiw 
being  duly  entered,  it  is  thereupon,  on  motion  of  Ogden  Hoffman,  Esq., 
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Attoraey  fur  the  United  StatH,  ordered,  aenteDced,  aod  decreed,  by  tliB 
Court  now  here,  snd  his  Honor  the  Di«trict  Judge,  by  virtue  of  the  power 
and  ttulhority  in  him  veited,  dotb  hereby  order,  Mntence  and  decrae.  that 
the  four  caaea  of  brend  cloths,  menlkmed  in  the  libel  in  this  cause,  be,  and 
the  mme  accordingly  are  coodemoed  oi  rorfeited  to  the  United  Btatn. 

And  apon  liEie  motion,  it  is  furtlier  ordered,  lenteDced,  and  decreed,  that 
ttie  Clerk  of  this  Court  iaue  a  decree  of  vendiiiimi  expona*  to  the  Marshal 
of  the  dJBtricL  returnable  upon  the        day  of  .      next.    And  that 

opon  the  return  thereof,  the  Clerk  diatribute  Ihe  proceeds  according  to  law. 

t    k    POSBEBSOBT   AND 


Tbii  caose  having  been  heard  on  the  pleadioge  and  proefa,  and  argued 
by  the  Advocate*  of  the  respective  parties,  aitd  due  deliberatbn  being  liad 
in  the  premises,  and  it  appeariog  lo  the  Court  that  the  claimant  baa  made 
out  a  BitiGrieot  and  valid  title  to  the  vessel,  it  is  now  ordered,  adjudged  and 
decreed  by  the  Court,  that  the  libel  filed  in  tlie  cause  be  disniisBed,  with 
coats,  to  be  taxed  againat  the  libellanL  And  on  motiDO  of  the  Proctora  for 
the  cUimant,  it  la  further  ordered,  that  unleaa  an  appeal  be  taken  to  thia  de- 
cree, witbiD  the  time  limited  «nd  prescribed  by  the  rules  of  tliia  Court,  the 
claimant's  stipulatiooa  be  cancelled. 

No.   190. — FlItAL  DECKED   ON  A  PEREUPTORT  EXCEPTION  TO  THB   LIBEL. 


This  cause  having  been  heard  an  exceptions  filed  by  the  libellant  to  the 
plea  interpoeed  by  the  respondent,  and  having  been  argued  by  the  Advo- 
cates for  the  respective  partiea,  and  on  due  deliberation,  the  Court  doth  now 
order,  adjudge  and  decree,  tliat  the  exceptions  filed  by  the  libellant  to  the 
I^ea  of  the  reapoodeut  of  a  former  trial  and  decree,  upon  the  subject  mat- 
ter of  thia  auit,  be  overruled  with  costs  to  be  taxed,  and  that  the  libel  of  Ihe 
libellant  be  decreed,  barred,  and  be  dismissed,  with  cmIc  to  be  taxed,  tinteaa 
the  libellant  ahsll  elect  lo  reply  to  said  plea,  and  in  that  case,  that  he  have' 
leave  to  file  a  replicatkm  thereto,  wiltiin  ten  days,  on  payment  of  the  costs 
created  by  such  exception  to  be  taxed. 

No.  191. — Decree  ovEHBULiHa  exceptions  to  an  answeb. 

This  cause  coim'ng  on  to  be  heard  on  exceptions  filed  by  the  libellaDt  to 
Ihe  answer  of  the  respoadent,  and  having  been  argued  by  the  Advocates 
fbf  the  respective  parties,  and  due  deliberatbn  having  been  hod  in  ihe  pre- 
mises, it  is  now  ordered  and  decreed  by  the  Court,  that  the  exceptions  of  the 
libellant  to  the  answer  of  the  respoodeat  be  disallowed  and  overruled,  with 
costs  to  be  lazed. 
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No.  1B3.— Dbcbbb  ■RTLMe  pbiohitt  >n  BiBraiBimoR  op  pimum 
IN  covRT,  IN  vsrasAL  cADiaa. 

TiUet  afaaUu  Caiutt  effaeling 

No  fxception  being  taken  to  the  ClerV'a  Reporta  in  either  of  the  abort 
cases,  and  the  queation  being  agitated  which,  if  any,  of  the  parties  ia  enti- 
tled to  priority  of  payment,  and  also,  whether  costs  are  to  have  precedence 
in  Batiafactioii,  where  the  debts  are  only  entitled  la  pro  rata  payment,  and 
the  Court  having  been  moved  to  decree  a  diatribution  of  the  proceeds  of 
the  brig  Triumph,  her  tackle,  dec,  now  in  the  regiatry,  and  Advocates  for 
the  respective  partiea  having  been  heard,  and  due  deliberatioa  had  in  tba 
premises,  it  is  ordered  and  decreed,  thai  the  demand  of  Elisha  B.  Baker,  for 
aervkea  rendered  as  pikt,  together  with  his  taxed  caat%  be  first  paid  out  of 
the  fund  in  Court ;  tiiet  then  the  amounts  reported  due  the  sevei^  libellaota 
in  the  suits  on  which  the  vessel  was  arrested,  be  paid  them  respectively,  to- 
gether with  tbeir  taxed  costs,  according  to  the  order  in  which  their  attach- 
menls  were  served  on  the  vessel.  And  that  the  several  petitioaers  be  aHer- 
wards  paid  rateabty  out  of  the  surplus,  aAer  satiifaction  of  the  other  suitor^ 
together  with  their  costs  to  be  taixed. 

No.  193.— Becbei  for  ubellaJ(T  or  a  obaktsi  pabtt. 

This  cause  haviog  been  heard  npon  the  pleadings  and  proofs,  and  th» 
premises  being  considered,  and  it  appearing  to  the  Court  that  the  cargo  of 
the  brig  Virginia,  was  well  and  securely  stowed,  and  was,  on  her  arrival  at 
this  port,  delivered  to  the  respondent,  pursuant  to  the  tenor  and  effect  of  tha 
charter  party  in  the  pleading  mentioned,  and  in  good  condition,  except  4500 
segars,  injured  by  the  dangers  of  the  sea :  and  it  further  appearing  to  tba 
Court  that  itie  Ubellant  brought  in  the  said  vessel  from  Havana  to  New 
York,  boxes  of  segars  and  bales  of  tobacco  laden  in  the  cabin  of  the  said 
vessel,  and  not  embraced  within  the  provisions  of  the  charter  party,  it  is 
therefore  considered  by  the  Court,  that  the  Ubellant  recover  his  afljmight- 
meot,  in  this  ease  due  and  stipulated  by  the  said  charter  party,  and  also 
the  accustomed  freight  for  tiie  said  boxes  of  aegara  and  bales  of  tobacco^ 
laden  in  the  cabin  of  said  vessel ;  and  that  it  be  referred  to  the  Clerk  to  as- 
certain and  eonipute  the  amount  due  according  to  the  tenor  of  this  decrae  j 
and  it  is  further  ordered,  that  in  taking  such  account,  the  Clerk  allow  tha 
respondent  all  proper  credits  for  payments  made  pursuant  to  tha  charter 
party,  and  also  credit  for  the  value  at  Havana  of  one  quarter  box  of  segor^ 
laden  in  the  cabin,  unless  the  retpoodeot  elects  to  take  the  one  quarter  box 
delivered  from  the  vessel  to  the  public  store,  it  not  having  the  proper  mark 
of  the  i«spcndent,  corresponding  with  the  bUI  of  ladingi  it  ii  fiirthcr  Qn)«* 
ed,  that  the  libeUaut  recover  his  costs  tn  be  tuad. 
73 
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PMt  I&C — Deoec  on  bfeci^l  motiox  DiBKwaina  uuL  tTHni  nocn 


Mr.  Barr,  Proctor  for  the  claim&ota,  readi  ftnd  filea  affidavit  of  ootiM  of 
motiMi,  aod  affidavit  <^  Krvice,  and  movei  that  ttiA  tcmbI  be  diKtmgcd 
(Tom  ciHtodjr. 

Mr.  Zabriskie,  Proctor  for  the  hltellant,  readi  aod  files  two  affiilBvits,  and 
argoei  in  oppoaitioo  to  the  motioo. 

Ordered,  that  the  libel  be  dirouBsed  and  the  vemel  diadtarged  rrom  entto- 
dy  of  the  Marsha]  forthwith. 

No.  195. — Dkbki  pob  wabbs  add  ihoht  allowakcb  fob  a  pabt  or 

TBI   VOnOB,    ARD    POBrEITDHE    OF   THE   BI8IDDB. 

Thii  caase  having  beeD  re-argued  upon  the  merits,  by  cooaeDt  of  tbs 
couDBel  for  both  the  parties,  and  due  delibetatioa  bang  had  in  the  premins, 
it  is  now  ordered,  adjudged,  and  decreed,  that  the  libellant  recover  for  lbs 
eight  months  service  oa  board  the  vessel,  up  lo  his  payment,  in  Hambnrgfa, 
tlie  sum  of  eighty  dollars,  and  for  short  aUowance  doriog  that  period,  tiur- 
leen  33-I(Kllhs  dollars — in  the  whole,  mnety-three  33-lOOthB  dollars,  de- 
ducting therefrom  bis  advance  of  twelve  dollars,  and  nine  dollars  paid  him 
as  per  receipt,  amounting  to  the  sum  of  twenty-one  dollars,  and  that  the  de- 
fendant gay  to  the  libsUantthe  balance  amoanling  to  seventy-two  33-lDOtha 
dollart,  together  with  his  coats  lo  be  taxed.  And  that  the  UbeUant'B  wagca 
•allied  on  the  circuitous  voyage  from  Hamburgh  to  Baenos  Ayrce,  be  d»- 
<;reed  forfeilMl  for  deaertion  at  the  latter  place. 

No.  196.— Notice  op  sEriRBNcs. 

pUtriel  Court  oflht  Uniltd  State*  for  Ihe  SouHern  Dutriel  Nac  of  Yart. 

A.  B,         ) 

tu.  }Notic»o/Rtf»r>n<!,. 

C.   D.         } 

In  oontbrrai^  with  the  order  entered  in  the  above  entitled  cause,  yon  wHT 
^easB  to  talce  notice,  that  the  refereoce  ordered  therein,  will  be  proceeded 
with,  before  me,  at  my  office  at  the  United  States  Conrta,  on  the  day 

of  Bi  o'clock  in  the  noon  of  that  day,  at  whbh 

time  and  place  you  are  hereby  notified  to  allend  with  the  testimony  yon 
nay  have  to  ofier  in  the  matter  referred. 

Dated,  New-Yoi*,  the  day  of  A.  D.  18. 

Yours,  iLc., 

Oeohoe  W.  Morton, 
U.  S 
-  To  B.  F.,  Proelar  fen-  Libellant 
a.  H.,  Proctor  for  Defendant. 
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No.  167.— flipoBT  or  oovinMiomB  on  a  •■xBau.  oibik  to  oeMPvm 
Vitlriet  Cturttftke  Vnilrd  SUUt  for  lU  SauHcm  Dittrict  of  Ntv  Yark. 

A.  B.,  ) 

M-  >  ComffliMJMUr'j  Kmort. 

CD.         ) 

lo  ptnniance  or  a  decretal  order  made  in  the  above  entitled  cauM,  od  the 
dBf  of  in  the  jrear  of  onr  Lord  one  thoDund  ei{{ht  hun- 

dred and  by  whkh,  among  other  thiogt,  it  wu  referred  lo  the  un- 

dendgned,  one  of  the  CommisdonerB  of  this  Coart,  to  aacertnin  and  compute 
the  amount  due  the  libeUant  for  materials,  for  olitr  esujs,]  and  to  report 
thereon  to  thii  Court  with  all  convenient  speed. 

I,  Charlea  W.  Newton,  the  CommiBaioiier  to  whom  the  matter  waa  re- 
ferred, do  report  that  I  have  been  attended  by  the  Proctor  for  the  libellant 
and  the  Proctor  for  the  defendant,  and  bare  taken  and  eranined  the  teati- 
moaj  ofiered  in  lupport  of  the  libellant'e  daim,  and  aim  that  ofiered  in  re- 
duetioo  thereof)  and  do  Sod  ihnt  there  ie  due  to  the  libellant 
the  nun  oT  dolkra. 

Dated  the  day  of  A.  D.  IS 

All  which  ia  reapeetfullf  aubinitted. 

Ch&i.  W.  NawTOK, 

U.  S.  CotamlNioner. 

K.  F.,  Proctor  for  UbellanL 

No.  19S. — SipoBT  or  t  caHHMUoiHa  on  ah  «xnx  or  ■■riBanct  to  tuc  mn  as* 


Dutriet  Cgtai  of  tMi  Vailed  Statu  far  the  Sautktra  Dittriet  if  Nub  Ynk.    , 
.    A-B.,  ) 

C.  D.         S 

If  Qeorge  W.  Morton,  a  CommfBaioner  lo  whom  it  waa  referred,  to  take 
and  report  the  teatimony  of  the  amount  of  damBgea  in  thia  cuuao,  do  report 
that  I  have  been  attended  by  the  Proctor*  for  tbe  reapeclive  partiba,  and 
bare  examined  sJl  the  witnetaea  which  have  been  produced  before  me,  and 
they  gave  the  following  testimony : 

John  Jonea,  a  witneaa  for  the  libellant,  being  awoni,  teatifled  that,  ftc.-^' 
atd  10  oa  uttA  l}it  other  mlnetiti. 

All  which  ia  respectfully  aubmitled. 

Qeobob  W.  Mobton, 

U.  S,  Commiarioner. 

E.  P.,  Proctor  for  LibeUant 
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Mo.  199. — Rirovr  a*  *  coKMNmniR  om  x  wrtaui.  okdke  oi  sifekiimb— tEroR- 
V.  S.  Dittriet  CrarL 


Valentihe  Lara,  J  Commitnontr'*  Report,  undtr 

V*.  J     (Ae  orrfw  o/  Court,  o/  Jmit, 

The  brig  Hewby  Bpcc,  her  tecUe,  &c.  )     1847. 

Id  puHOBnce  of  a  decrat^  order  made  in  the  above  ealitled  cansn,  by 
which,  amoDg  other  thiogs,  it  w&a  referred  to  a  ConmiiaBioiier  to  tucertaio 
utd  report  the  BUtouat  due  to  the  Lbellaot,  and  it  wtw  ordered,  that  the 
claimant  have  leave  to  strike  the  name  of  David  Woodmde  from  the  elaua 
and  auBtrer  filed  in  ths  caiiae,  and  alao  have  leave  to  examioe  him  as  a  witr 
pum  oo  the  reference  in  this  cauae,  before  the  CommiuioQer,  mbject  to  all 
legal  exception! : 

I,  George  W.  MmIou,  the  GommiHoner  before  whom  the  referenoe  was 
bad,  do  report,  that  I  have  been  attended  by  the  Proctor*  for  the  libellant 
and  the  claieiant,  and  have  taken  and  examined  the  teatimony  ofiered  t^ 
the  respeciive  parliea^  and  do  find,  on  the  testimony  of  David  Woodade, 
that  the  clauoanlaare  entitled  to  credits  ■ufficient,  with  the  amoimt  paid  into 
CouK  by  them,  to  cover  the  amount  decreed  the  libellant,  and  that  there  m 
nothing  due  tbe  libeUaot  beytwd  the  amount  paid  inlo  Court  by  the  claiiu- 
aala. 

At  tbe  reqneat  of  the  Proctor  ibr  the  clairaanta,  I  have  annexed  to  thia 
report  all  the  teatimony  taken  under  the  orders  of  reference  in  the  cause, 
together  with  a  copy  of  the  Judge's  minutes  of  testimony  taken  on  the 
ittuiag. 

Dated  December  4tb,  18A7. 

AUVhich  is  respectTully  submitted. 

Geosoe  W.  Mobtoh, 

U.  8.  Commissioner. 

A.  NiBBj  FiDCtor  tor  the  Ubellaot. 


D.  a.  DUtriet  Cmtrt. 
Valentike  Lab  a. 


Tbe  Ubellant  excepts  to  the  Comtniivoner's  Report  made  under  tbe  order 
of  the  Court,  entered  in  this  cause,  in  June  last 

Firtt.  Bemuse  the  witness,  David  Woodnde,  who  was  examined  before 
the  nid  Commi«iooer,  as  a  witness  lor  the  claimants,  was,  at  the  lime  of  bia 
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examination  and  Mrm-ezaiiiiiKitioD,  a  part  owner  of  the  vewel,  and  therft- 
fore  an  incompetent  witneai  for  the  veaeel. 

Second.  BecauM  the  witnem,  Darid  Woodwle,  was  interested  in  tba 
event  of  the  niiL 

Third.  Because  the  nid  CommiMioner  has  not  in  his  aaid  Report,  etAied 
the  amount  of  the  credit!  which  he  allowed  to  the  claimant*,  on  the  (Mti- 
mony  of  aaid  Woodside. 

BcBR  &  Bin  EDICT, 

Proctora  for  UbellautK 

No  90I<~ExoBnnNa  >t  a  BcraMiurr  to  tbi  aBroBT  ar  tkb  cuu  ok  a  oomo^ 

Uttil4d  SlaUt  JHtltitt  C#Hrl. 

Uamah    Db   ZAtJ>0,       1 

ad:  \ 

Elub*  BcRGEaa.         j 

The  respondent  hereby  except*  to  the  report  of  the  Clerk  made  herein, 
and  by  him  this  day  filed,  for  the  following  canaee,  that  ta  to  «iy — 

FirMt.  Because  the  mid  Clerk  hath  not  in  hii  said  report,  allowed  a*  a 
credit  to  him,  the  said  respondent,  the  eum  of  twenty-five  dollar*,  duly  paid 
In  Captain  Faroham,  by  him  the  nid  raapondent,  a*  appear*  by  the  teali- 
mony  taken  in  this  cause. 

Steond.  Because  the  raid  Clerk  hath  not,  in  hi*  raid  report,  allowed  a*  a 
credit  to  him  the  raid  respondent,  the  sum  of  one  hundred  and  ns  dollar* 
and  seventy-five  cents,  duly  paid  to  Captain  Farnham,  by  the  agent  and 
cooaignee  of  this  respondent,  at  Havana,  in  the  Island  of  Cuba,  as  appear* 
by  the  like  testimony. 

March  5tb,  1844. 

EoOAk   LOOAN, 

Proctor  for  Respondent. 
A.  D.  LooAR,  Advocate. 

Ho.  202. — A  DiLATOHY  EXCBPTtOH  to  a  libel — 7id.  anit,pagt  259. 

No.  203. A  PEIEMFTDBT  EXCEPTION  f  0  A   LIBEL — Yid.  OUtt,  fOgt  260. 

No.  iHU. — Exoimoits  to  a  uaii,  roa  >iijauiD*a. 
VMtti  Slatrt  Dittriel  Court. 


The  Scbr.  Naomi,  Sec,  and 
John  W.  Hall 

adt. 
DATin  J.  Bmoww. 
John  W.Hall,  therespondent,ezcepta  tolhelibelia  thitcaiiaefor  thia:— ^ 
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Flrtl.  That  it  mi^ini  id  the  nme  caoK  ■  Miit  ia  ram  ngaliut  die  aefano- 
ner  Naomi  and  &  suit  ia  peraonara  •gaiDK  John  W.  Hall,  the  msner 
thoraof. 

Steond.  That  it  mi^ina  an  alleged  cauae  of  action  agaiiNt  the  vnael  for 
a  violatioo  oT  a  charter  par^,  aod  alao  an  alleged  cauK  of  actioa  ogaioat 
John  W.  Hall  tat  the  apprapriating  cmlaiu  property  hy  the  aaid  Jtiha  Wi 
HalL 

TUri.  That  it  miajoin*  paitiei  who  caonot  rightfully  be  jnned  in  ludi  a 
■irit,  and  miqoiDa  caoaea  of  action  which  cannot  be  rightfully  joined  in  auch 
aauit 

C.  L.  Bbnedict,  Proctor. 
E.  C.  Bbkbdict,  AdvocBie. 

No.  305. — Eioamom  to  ah  imwta  fdb  tauatu,  un  nunTDnifCB. 
Ditritt  Cttn-f  0/  tkt  Vuiud  Slaltt. 
Bbehbzir  N.  Hincklbt,  | 

DftTID    H.   ROBIBTBON. 


Exceptiona  taken  by  the  IJbellant  to  the  ananer  of  David  H.  Robertam,  re 

apondant  in  thia  cauae. 

FirMt  Exception.  For  that  the  allegatlooa  in  the  aaid  ftnewer,  in  the  word* 
following,  to  wit :  "  That  daring  the  time  the  libellant  was  at  Antwerp,  the 
captain  of  one  of  the  deponent'a  resaeli,  the  Heary  Kneeland,  at  Antwerp 
the  aame  time  aa  the  libellant,  wrote  to  respondent,  adnsing  him  aa  followa : 
'  I  very  much  fear  the  voyage  of  the  Majeatic  will  turn  out  even  worse 
than  the  Kneelaod'a,  having  met  with  an  accident  on  her  voyage ;  the  ahip 
h  yet  here,  bnt  ought  to  have  been  gone  hence  at  least  a  week  ago.  Her 
eommander  is  one  of  the  laat  men  that  ought  to  be  eotrualed  with  the 
eommend  of  a  ship;  I  have  every  reason  for  aayingao,  and  feel  it  my  doty 
to  appriae  you  of  i^  and  if  not  fully  inaured'would  recommend  being  so,  aa  I 
think  the  ahip  not  safe  under  the  present  command ;  and  it  ia  the  opmoa  of 
the  maatara  of  ahipa  here  that  I  ahould  appriae  you  of  it ;  he  ia  never  aeen 
about  the  ahip,  and  appean  to  have  loot  himaalf  altogether  f  "  are  acanda- 
loua  and  impertinent  and  ought  to  be  expunged. 

Stcend  ExetptioTt.  For  that  the  allegationn  in  the  nid  anawer  immedi- 
ately roUowing  the  matter  quoted  in  the  firat  exception,  that  ia  to  aay,  '^  That 
deponent  ia  informed  and  believea  the  libellanC'a  neglect  of  duty  waa  nolo- 
riona  at  Antwerp  at  the  time,  and  reapondentwasconataatly  informed  of  the 
■use  hy  peraooa  aabwqnently  arriving  from  that  place,"  ore  aeandaloua  and 
impertinent  a&d  ought  to  be  expunged. 

TMrd  Exaption,  For  that  the  allegation  in  the  aaid  anawer,  in  the  worda 
foltowiiVi  U  wit :  '-  That,  ai  the  respondent  is  infomied  and  believes,  at  tiie 
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time  the  UajeaUe  was  loading  at  Newport,  the  agftat  of  the  cargo,  Icfbra  a 
BOtary  public,  protested  against  tha  libellant'a  ineapadly  and  Dcgligaoce  ia 
impertinent  and  ought  to  be  expunged. 

Fourlk  BxtefUtm.  For  that  the  allegatioD  in  the  aaid  enaver,  in  the  words 
following,  to  wit ;  "  That  the  reMela  owned  by  reapondent  whieb  Bailed  with 
the  Mune  ordeia  aa  libellaot'i,  and  ware  at  Antwerp  at  the  aama  lime,  mcula 
good  voyagea,  and  arrived  at  this  port  in  tha  iiKiQg  of  the  year,  and  have 
nnce  proceeded  on  other  voyages,"  is  impeninent  and  ought  to  be  ex- 
poDged. 

In  all  which  particalara  the  raid  Ubellant  humbly  inHiotB  that  the  reapon- 
denl'a  Mid  answer  is  irrelevant,  impertinent  and  scondaloua ;  wherefore  the 
llbellant  excepts  tberetO)  and  humbly  prays  Ihut  the  impertinence  and  scan- 
dal of  the  aaid  answer  excepted  to  as  aforesaid  may  be  expunged,  with 
coeli. 

BcKR  &,  Benedict, 

Prootors  tat  Ubellant. 

Burb,  Advocate. 


No.  906. — ExosFHom  to  ut  uisirsa  r 
DUtriet  Cvwtt  af  tlu  V»a*d  StaU*. 


Ramoh  db  Zaldo  I 

Til*  brif  AuiuABOR,  her  (ackls,  &« ,  [ 
and  EtiiiMsm  WastLitiOHT-  J 


Exceptions  taken  by  the  libellant  to  the  answer  of  Ebenezer  Wheelrjght, 

respondent  to  the  libel  and  complaint  of  the  said  Ramon  de  Zaldo,  filed  in 

this  cause. 

Firtl  Exetplitm.  For  that  the  nid  respondent  has  not  well  and  Buflkiently 
answered  and  set  forth  whether  ihe  agent  of  the  libellant  made  and  entered 
into  an  agreement  with  the  said  George  C.  Prior,  as  master  and  agent  for 
the  owners  of  said  brig,  on  or  about  the  261h  day  of  October,  1844,  that  the 
paid  brig  should  proceed  to  and  take  in  a  cargo  at  the  port  tif  Haraaa,  and 
that  the  hltellant  or  bis  agent  should  pay  therefor  the  sum  of  one  hundred 
dollars  in  addition  to  the  compensation  mentioned  in  the  charter  party ;  and 
the  sum  of  one  hundred  dollara  was  paid  ia  pursoance  of  said  agreement  by 
this  libellant'a  agent  to  the  said  master,  as  m  alleged  by  the  libellant's  Lbel 
on  file,  in  article  4lb,  page  5,  lines  8,  9,  10,  11,  12,  13, 14, 15, 18, 17, 18, 
and  19. 

Second  Eaetplutn.  For  that  the  nid  respondent  has  not  well  and  soffl- 
cienlly  answered  and  aetforth  whether,  in  pursuance  of  tha  last  mentiooed 
agreement,  the  nid  brig  set  sail  from  Cienfuegoa  to  Havana,  aa  is  alleged  in 
the  libenanfe  libel,  on  file,  in  article  5th,  page  5,  Lnes  28,  29,  and  30. 

In  all  which  particulars  tha  said  answer  of  the  said  respondent  is  imperfect, 
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iuniffident  sod  evanve,  tmd  the  libellaot  tbereTora  excepts  thereto,  and 
praya  that  the  nid  reapoodent  may  put  in  a  further  aod  better  awwer  to 
the  Raid  libel. 

J.  B.  PcHBor, 

Proctor  for  Liballaiit. 
NiTa'i.  F.  Wawko, 

Advocate. 

Ho.  SOT. — EzosFTiom  t 
Diarid  Court  of  Oe  Vmied  SIoUm.— 


n 


Exeeptioiw  to  the  ioterrogatoriei  addreawd  to  the  Lbellaat  [or  derendaot,  or 

£.  P.,  gsTDwhee.J 

FirMt.  The  Raid  libellaot  for  deTendant,  or  KamisheeJ  excepti  to  the  fotirth 
ioterrogatory,  for  the  reaaoD  that  the  answer  thereto  will  expoce  him  to 
a  proBeeutioD  for  a  penalty,  luid  he  ia  not  by  law  obliged  to  answer  the 
Bame. 

Second.  He  excepts  to  the  seventh  interrogatory,  for  the  reason  that  it 
only  inquires  in  relation  to  heanay  and  the  declarations  of  third  person*, 
whicli  are  not  competent  evidence. 

E.  P.,  Proctor  and  Advocate  for  Libellanti,  &«. 

Na  308. — EicBrTtom  -ro  ahswcis  or  jl  ubtt  ok  oikmsbu  to  iXTCKaoaiTOkiu. 


^1 


Excepliona  to  the  answers  of  the  libellant  for  the  defendant,  or  E.  F.,  gar- 

nisfaee,J  to  the  interrogatoriev  addressed  to  him. 

Firtt.  The  defendant  [or  libellant,  or  ^mishee,]  excepts  to  the  answer  to 
the  first  ioterrogatory,  for  the  reason  that  iostead  of  answering  the  interro- 
gatory fully,  directly  and  positively,  it  answen  the  same  evasively  and  in- 
directly, so  far  as  it  does  answer  the  same,  and  omits  wholly  to  answer  how 
long  the  said  defendant  was  confined  in  irons  in  the  hold  ofsaid  brig. 

Steond.  He  excepts  to  the  answer  to  the  fiflh  interrogatory,  tor  the  reasoa 
that  said  answer  is  irapertJoeot  and  scandalous. 

E.  P.,  Proctor  and  Advocate  for  Def 't,  dtc 
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No.  209.— ExcEPTioita  ti 
I'.  S.  Diuriet  Cwrt. 


I'hoiub  D  ATI  a,  and  itlhera,  1 
Fhawcib  HATHAWAT.etal. ) 

Sir— Yon  will  please  to  take  notine,  tbat  we  object  to  the  depontion  of 
Cbarlee  E.  Preicott,  taken  ei  parti  dt  bent  mh,  in  tbia  cauM,  beoiaa^^ 

let.  It  woa  not  sealed  up  oor  kept  by  the  magktmtB,  nordelirered  l^htm 
inlo  Court,  eecording  to  law,  bvt  the  contrary  appeara. 

Sd.  It  ii  without  date  or  jurat. 

3d.  It  ia  not  accompanied  by  the  proper  certificBte  of  the  OommiMtoner. 

4th.  The  witness  was  not  properly  cautioned  and  sworn. 

5th.  There  is  no  evidence  of  the  reasonB  for  lakmg  the  deposition,  or  of 
the  facta  that  rendered  it  proper  or  neeeaaary  to  take  it. 

6th.  It  ia  impoasible  to  tell  which  deposition  the  certificate  of  the  Com- 
tntBamner  refers  to. 

7th.  The  certificate  appears  not  to  hare  been  given  at  the  time  of  the 
taking  of  the  depoaition,  but  a  long  period  afterwards ;  and  it  does  not  ap- 
pear whether  the  facts  certified  relate  to  the  time  of  the  taking  the  one  ds- 
poaitioo  or  the  other,  or  of  the  certificate. 

Dated  Dec.  16th,  1842. 

Yoora,  &e. 

BcKi  &  Beredict, 

Proctors  for  LibellantB. 
To  Daniel  Lord,  Esq.,  and  Georg«  B.  Bntler,  Esq., 

Proctors  for  Uefeodanla. 

No.  310.— lltTEBROOATORIES  PBOFOUNDEn    TO   A    PARTY. 

If  the  iKtimgatorit*  art  annextd  to  a  Pleading — let  them  follotp  immeduUly 
after  the  tignalaret  and  jural  le  the  PUadingi,  with  tki  foilouiitg  caption  .■ 
Interrogatoriea  propotinded  to  the  defendant,  (or  th»  iibellani)  which  he  ia 

required  to  answer  in  writing,  under  oath. 
If  the  interrogatoriea  are  propounded  iodepeodently  of  any  pleading,  let 

Ihem  be  entitled  in  the  cause  as  follows : 

Dietriet  Court  of  the  United  Statu. 
A.B., 


A.  B.,         1 
C.  b.         ) 


Interrogatories  propotutded  to  the  libelkuit,  (or  the  defendant)  which  he  ia 
required  to  answer  in  writing  under  oath. 

Firtt  Jnierragatory.  What  was  the  date  of  the  arrival  of  the  said  aUp 

74 
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H.  HowM,  at  Londondenyl  and  when 'did  the  anivs  at  the  nnial  plaoe  of 
ducbarge  in  said  port  1 

Stcond.  How  Boon  afler  the  arrival  of  aaid  ahip  at  nich  port,  did  the  mo^ 
ter  notiFy  the  couBigoeea  of  said  thip  of  iiit  Birival  1 

TAirJ.  Hov  aooa  at\er  euch  arriral  wa»  the  discharge  of  the  ea^o  com- 
maoced  1  Why  was  it  not  coimnenced  aooner  1  When  was  the  vessel  ful- 
ly discharged  ?  On  what  days  nai  any  pert  of  the  cargo  discharged  7 
How  much  was  discharged  on  each  of  those  days  respectively  1  During 
how  maoy  days,  or  parts  Ihereof,  was  the  weather  so  stortny  or  bad  as  to 
render  the  cargo  liable  to  damage,  if  delivered?  When  did  the  vessel  leave 
the  said  port,  on  her  return  voyage  7    Why  did  she  not  leave  sooner  1 

Fourth.  Was  not  a  part  of  the  cai^  in  a  damaged  stale  on  arrival,  and 
if  yea,  how  much  1  Was  not  two  hundred  bushels  of  corn  and  upwards 
•0  damaged  1  Was  not  such  damage  owing  to  the  master  or  persoDS  in 
charge  of  her,  having  slowed  the  quantity  so  damaged  in  bulk,  instead  of 
inbags,aarequiredby  the  agreement  between  the  UbeUants  and  defendants, 
and  by  the  bill  of  lading  t 

Fifih.  Were  there  not  some  disputes  betwean  the  said  consignees  and  tha 
said  master  in  rebtion  to  said  damaged  cargo  aitd  the  freight,  and  if  yea, 
were  not  the  digputes  submitted  to  arbitration  1  What  were  the  aubjecta 
which  were  eubmitled  to  arbitration,  and  what  was  the  award  1 

Sixth.  Where  waa  the  master  of  said  vessel  when  she  was  ready  for  sea, 
and  if  he  was  not  at  Londonderry,  how  soon  afler  she  was  ready  for  sea  did 
he  return  to  Londonderry  1  Was  the  aaid  master  at  LoDdooderry  each  and 
every  day  from  the  time  said  veseel  arrived  at  said  port,  till  she  led  on  her 
return  voyage  I  and  if  you  answer  in  the  negative,  state  particularly  on 
what  day  or  days,  and  what  parts  thereof)  he  waa  absent  during  the  said 

Stvtnlh.  Were  you  not  aware,  at  the  time  the  agreement  to  him  was 
made,  that  the  defendants  were  acting  as  agents,  and  who  they  were  acting 
for,  and  that  the  defendants  were  not  the  principals  iu  the  charter. 
S.  L.  M.  Bablow, 

Proctor  for  Defendants. 
New  York,  June  S6, 1B49. 

No,  211. — ^AnawEB  it  a  pahit  to  iKTBaaooATOBtBa. 
Dialriel  Court  of  tht  Uniud  Slatt*. 
A.  B.,         ■ 

c!*b.       \ 

Aniwers  of  A.  B.,  libellant,  (or  of  C.  D,,  daTeodant,)  to  the  interK^atv- 
ries  propounded  to  him  in  this  cause. 
To  the  first  iatarrogatory,  he  nys,  &«. 
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Th«  ancwer  inuat  be  nfoed  bj  tbe  parly  aoBweriag,  uid  to  •worn  to  u 
fbUowa: 

SiMktm  Ditlriel  of  New  York,  u  : 

A.  B.,  the  foregcHDg  rMpondent,  being  Krorn,  nje — That  the  foregoiiig 
ujawen  lubaciibed  by  him  are  tru«. 

A.  B. 
Smra  Januaiy  4, 1850, 
before  me, 

Oborob  W.  Mobton, 

U.  8.  CommiaiioiMr. 

Interrogatories  to  to  annexed  to  a  CommiHion.  ante,  No.  30,  page  iBl. 

Ananera  to  same,  ante,  No.  38,  page  453. 

CroM  loterrogatoriei,  to  be  anDexed  to  a  Commiaion,  ante,  No.  S7,  page 
453. 

Ananen  to  same,  ante,  page  454. 

Interrogate riea  to  a  garnishee,  ante,  No.  174.  page  571. 

Anawen  to  nine,  ante.  No.  175,  page  573. 

No.  2IS. PaBPABATORT    IBTBRHOOATORIEB    IK    rHtZB   CASES. 

ViHriel  Cturt  0/  tit  Utiltd  StaU*. 
iDterrogBtoriea  adminielered  to  witneaeea  in  frtparalorio,  touching  and  con- 

ceming  the  Reizure  and  taking  of  a  certain  schooner,  named  Prineeaa  of 

Orange,  alias  Flying  Fiih,  whereof  CHsparaa  Wynebiirgh  was  master 

by  the  private  ichooner  of  war  Mary,  whereof  Edward  Ricbarda  ia  com' 

roander. 

1.  Where  WBB  you  bora,  and  where  do  yoa  now  live;  and  how  long  have 
yon  lived  there,  and  where  have  you  hveJ  for  seven  years  last  past  ?  Are 
yon  subject  to  the  crown  of  Great  Britain,  or  of  what  prince  or  atate  are  you 
a  subject  1 

3.  When,  where,  and  by  whom  wa«  the  echooaer  and  lading,  goods,  and 
merchandises,  concerning  which  yoa  are  now  examined,  taken  and  seized, 
and  into  what  place  or  port  were  the  same  carried  7  whether  was  there  any 
resistance  made,  or  any  guna  fired  against  the  said  schooner,  or  persons 
who  seized  and  took  the  same,  and  what  and  how  many,  and  by  whom? 

3.  Whether  was  you  present  at  the  time  of  the  taking  or  aeizing  the 
schooner  and  her  lading,  goods,  and  merchandises,  concerning  which  you  are 
now  examined,  or  how  and  when  was  you  Srst  made  acquainted  thereof  7 
Whether  was  the  mid  schooner  and  gooda  taken  by  a  man  of  war,  or  a  pri- 
vate man  of  war,  and  to  whom  did  such  man  of  war,  or  private  man  of  war 
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belong  1  Had  tbey  any  PDimniwiop  to  set  u  waeb,  and  boa  and  bjr  wbom, 
and  by  what  particular  veaael,  or  by  whtxu  waa  or  were  the  nid  aebocoer 
Mized  and  taken  7  To  what  kiogdofn,  conotiy,  or  oKtion  did  the  «id  «boo- 
nerKtaeizedand  taken  belong,  and  tmder  ihecokKvof  what  kingdom,  conn- 
try,  or  nation  did  ihe  nS  at  the  time  ■he  waa  n  Mixed  and  taken  1  Wa> 
the  nid  shoooer,  which  waa  taken,  a  man  of  war,  priTateer,  or  merdiant* 
man? 

4.  Upon  what  peteoce  waa  the  aaid  achocHier  Hised  and  taken  7  To 
what  port  or  place  waa  ahe  afterwarda  carried?  Whether  waa  die  eon- 
demited,  and  npon  what  aeconnt,  and  for  what  reaaon  waa  die  omdenuied 
and  by  whom,  and  by  what  anihortty  waa  ahe  ao  etrndemnedl 

5.  Who  by  name  waa  the  maatar  erf*  the  vesael  concerning  whnh  yon  are 
now  examimd,  at  the  time  die  waa  taken  and  aeized  1  How  b>ng  have  yoa 
known  the  nid  master  7  Who  firat  appointed  him  to  be  maaler  of  the  aaid 
achooner,  and  when  did  he  take  poaaeauon  thereof,  and  who  by  name  deliv- 
ered the  same  la  him  7  Where  i«  the  aaid  master'a  fixed  plaoe  of  habita- 
tion with  hii  wife  and  fiunily,  and  bow  long  haa  he  lived  there  ?  What 
eountrymen  ia  be  by  birth,  and  to  what  prince  or  stale  aabject  7 

6.  What  nnmber  of  mariners  belonged  to  the  aaid  schooner  at  the  time  dw 
waa  taken  and  seized  7  What  countrymen  are  they,  and  where  did  they 
all  come  on  board?  Whether  bad  you,  or  aoyof  the  officers  or  company,  or 
mariners  belonging  to  the  nid  schooner  or  vessel,  any  part,  share,  or  inter- 
est in  the  aaid  schooner  concerning  which  you  are  now  examined,  and  what 
Id  particular,  and  the  value  thereof,  at  the  time  the  said  schooner  waa  lo 
taken,  or  the  said  goods  seized  7 

7.  Whether  did  you  belong  to  the  schooner  or  vessel  conoemiog  which 
you  eie  now  examined,  at  the  time  ahe  was  taken  and  seized  1  How  laog 
had  you  known  her  1  When  and  where  did  you  first  aee  her  7  Of  what 
burthen  was  she  7  How  many  guns  did  die  carry  1  and  bow  many  or  what 
number  of  men  did  belong  to,  or  were  on  board  the  said  schooner  at  the  time 
she  was  taken,  or  at  the  beginning  of  the  engagement  before  she  was  taken  7 
And  of  what  country  building  was  she  1  What  was  her  name,  and  how 
long  had  die  been  ao  called  t  Whether  do  yon  know  of  any  other  name 
she  was  called  by,  and  what  were  such  names,  as  you  know  or  have 
beard  7 

8.  To  what  porta  and  places  waa  the  said  schooner  or  venel  concerning 
which  you  are  now  examined,  bound,  the  voyage  wherein  she  was  taken 
and  seized  7  To  and  from  what  ports  or  places  did  she  sail  the  said  voyage 
before  she  VfOf  taken  and  seized  7  Where  did  the  voyage  begin,  and  where 
was  the  voyage  to  have  ended  7  What  sort  of  lading  did  she  carry  at  the 
time  of  her  6rEt  eettiog  out  on  (he  said  voyage,  and  what  particular  sort  of 
lading  and  goods  had  she  on  board  at  the  time  she  waa  taken  and  seized, 
proceeding  upon  a  lawful  trade  7  Had  ahe  at  that  lime  any,  and  what  pro- 
hibited goods  on  board  her  1 

9.  Who  were  the  owners  of  the  laid  Khoooer  and  vessel,  and  goods,  con- 
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eemiog  wtddi  ^on  are  now  enuniiMd,  at  the  tiiiw  die  wai  takeo  and  mzed  7 
How  do  yoa  know  they  were  the  the  awnen  of  the  raid  achooner  and  gooda 
at  that  lime  7  Of  what  oatioD  are  they  by  birth,  and  where  do  they  lire 
with  their  wives  and  families,  and  to  what  prioee  or  state  are  they  anhjecla  T 

10.  Was  there  any  bill  of  sale  made  to  the  ownen  of  the  mid  schooner  1 
In  what  tDooth  or  year,  and  where  and  before  what  witnesMs  was  the  Bama 
made,  and  when  did  you  last  see  it.  and  what  Is  beeome  tbemof  1 

11.  la  what  port  or  place  was  the  lading,  which  was  on  board  the  ichoooer 
at  the  lime  she  was  taken  and  seized,  first  put  on  board  the  said  ichooDer  t 
la  what  month  and  year  was  the  lading  so  put  on  board  1  What  were  the 
several  qualities  and  quantities,  and  particulars  thereof?  Whether  wera 
the  same  laden  and  pat  on  board  the  said  schooner  in  one  port,  or  at  <xia 
time,  or  in  several  ports  and  places,  and  bow  many  by  name,  and  at  how 
many  several  ticnea,  and  what  particulars  and  what  quantity  at  each  port  1 
Who  by  name  were  the  several  laders  or  owners  thereof,  and  whit  country- 
men are  they  1  Where  were  the  said  goods  to  be  delivered,  and  for  whose 
account,  and  to  whom  by  name  did  they  then  really  belong  t 

12.  How  many  bills  of  lading  were  signed  for  the  goods  seized  on  board 
the  nid  schooner  ?  Whether  were  the  Mune  colonble,  and  whether  were 
any  bills  of  lading  ligned  which  were  of  a  difierent  tenor  with  those  which 
were  on  board  the  mid  schooner  at  the  tfine  she  was  seieed  and  taken,  and 
what  were  the  eooteats  of  such  other  bills  of  lading,  and  what  are  become 
thereof  1- 

13.  What  bQls  of  lading,  invoices,  letters,  or  any  instruments  in  writing, 
or  papers,  have  you  to  prove  your  own  property,  or  the  property  of  any 
other  person,  and  oi'  whom,  in  the  schooner  and  goods  concerning  which  you 
are  now  examined  7— produce  the  «me,  and  set  forth  the  particulA  timea 
when,  and  how,  and  in  what  manner,  and  upon  what  account,  and  for  what 
consideration,  you  became  possessed  thereof. 

14.  Id  what  particular  port  or  place,  and  in  what  degree  of  latitude  were 
or  was  the  schooner,  concerning  which  you  are  now  examined,  taken  and 
seized  1  At  what  time,  and  upon  what  day  of  the  month,  and  in  what  year, 
was  or  were  the  said  schooner  so  taken  and  seized  1 

15.  Whether  was  there  any  charter  party  signed  for  the  voyage  whereia 
1hescbo(Hier,concerningwhichyouare  noweiamined,WBBtakenand  seized  7 
What  is  become  thereof  7 .  when,  where,  and  tietwaen  whom  was  the  same 
made  7    What  were  the  contents  thereof  7 

16.  What  papers,  bills  of  lading,  letters,  or  other  writings,  any  way  con- 
cerning or  relating  to  the  schooner  concerning  which  you  are  now  examined, 
were  on  board  the  said  scboner  at  the  time  of  the  seizure  of  the  aaid  achoo- 
ner? Wereany  of  the  papers  thrown  OTerboord  by  any  person,  and  wbom, 
and  when,  and  by  whoae  orders  7 

17.  What  loss  or  damage  have  you  sustained  by  reason  of  the  seizing  and 
taking  of  the  said  achooner.  concerning  which  you  are  now  examined  7  To 
what  value  does  such  loss  or  damages  amount,  and  how  and  ader  what 
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Aanner  do  yoa  oompnte  raeh  hw  aoA  daougo  1  Hare  yen  reodved  a.vy 
and  what  eatuTaction  for  aneh  the  Iom  sod  damage  whieh  you  bare  auataioei), 
ahd  wbeD,  and  from  whom  did  you  reeeire  the  nme  1 

No.  213.— DEPosirroHB  of  withebsbb  in  PBtPisiTORio  im  puis  cueb. 
Ditfrict  C»MTi,4«. 

The  examioatwn  and  depodtiona  of  witnessea  in  prtpttratorio,  touching 
the  e^ure  and  aeizure  of  the  achooner  Flyiog  Fiah,  and  the  goods  aod 
Bierchandiaea  on  board  oTher,  made  by  the  privateer  schooner  of  war,  Mary, 
Edward  RichardBj  eommaoder. 

To  the  firtt  intermgalary,  Joseph  Lopez,  the  deponent,  eayi— That  he 
wai  bom,  Ae.^  and  to  on  through  tht  i/UerrogalorUi. 

Joseph  I^pbs. 

SwoTn  Auguat  6th,  1813, 


"  YoQ  Bhall  true  answcra  malte  to  all  auch  queations  aa  ahall  be  uhcd  of 
you  in  theae  interrogatoriee,  and  therein  you  Bhall  speak  the  truili,  the 
whole  truth,  and  nothing  hat  the  truth,  ao  help  you  God." 

No  215. — Oath  to  ah  ihterpreteb. 

Yon  ahail  well  and  truly  interpret  to  the  witneaa  the  oath  adminialercd 
to  him,  and  the  interrogatoriea  propounded  to  him  ;  and  you  shall  well  and 
tfuly  interpret  to  the  Commisaionera  the  answers  given  by  the  witnesa  to 
the  reapective  interrogatorieB,  so  help  you  God. 

No,  216. — Letterb  rooatoxt  to  a  foreiok  jcdge  ob  trudxal. 


The  President  of  the  United  States  of  America,  to  any  Judge  or  Trlbuoal 
having  jurisdiction  of  civil  causes,  at  Havana,  in  the  island  of  Cuba, 
Whereas,  a  certain  suit  is  pending  in  our  District  Court  of  the  Uni'cd 
States  for  the  Southern  District  of  New  Yorlt,  in  which  James  Jones  is  li- 
bellant,  and  John  D,  Nelson,  Henry  Abbot,  and  Joseph  E.  Tatem  are 
claimants  of  the  schooner  perseremnce,  her  tackle,  apparel,  furniture  and 
cargo,  and  it  has  been  suggested  to  us  that  there  are  wiuiesses  residing 
within  your  jurisdiction,  without  whose  testimony,  justice  cannot  be  com- 
pletely done  between  the  said  parties :  We  therefore  request  you  that  in 
furtherance  of  justice,  you  will,  by  the  proper  and  usual  process  of  your 
Murt,  cause  such  witness  or  witoeasea  as  shall  be  named  or  pointed  out  to 
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yon  hy  the  nid  poitiM  or  Mtbar  of  them,  to  appear  before  yea,  or  mum  . 
competent  pemn  by  yoa  for  that  purpoM  U>  be  appnnted  and  authorized, 
Bt  a  precise  time  by  you  to  be  fixed,  and  there  to  arawer  oa  their  oathi  or 
affirroationa  to  the  ■ereral  interrogatoriea  hereunto  annexed,  and  that  yoo  will 
cauH  their  depodtitMia  to  be  committed  to  writing,  and  returned  to  ui  ander 
cover,  duly  cloaed  and  aealed  up,  together  with  theae  prewntB.  And  we 
•hall  be  ready  and  williog  to  do  the  Huns  for  you  in  a  nmilar  case,  when 
reqnired. 

WitneM,  the  Honorable  Samuel  R.  Betti,  Judge  of  the  said  Court,  at  the 
eity  orNew  York,  the  tenth  day  of  May,  in  the  year  of  our  Lord,  one  iboa- 
•and  eight  hundred  and  twenty,  and  of  our  independence  the  foKy-rourth. 

A.  B. Clerk. 

C.  D.,  Proctor  for  Libellant. 

E.  F.,  Proctor  for  Claimant. 

JSxtatlion. 

No.  317. — VEnoiTioni  exponas  in  a  case  or  balvaoe,  on  ah  ikter- 

LOcuTORY  ORDER — Vid.  ante,  No.  19,pagi  430. 

No.  218.— yEKDiTioni  BXPOHAs  oik  A  LIBEL  or  mroaNATiON — Vid. 
atile,  paga  306. 

No.  210.— An  EZEConoM  tn  tbs  natcbb  or  a  rebi  rACiAs  and  a 
CAPIAS— Vii^.  antt,]xig«  304. 

No.  8a), — Attacbmeht  to  cohfel  the  dependant  to  rsBroaM  a 
DECBK— Jn/e,  No.  1*7,  page  360. 

No.  281. — A  nEHi  rAciAs  aoainbt  goodb,  cbattbls  and  lands. 

Tht  Pmidtnl  ofttu  United  Stalet  of  Amtrica  to  the  Marshal  oTtbe  Soatb- 

em  District  of  New  York,  greeting  : 

Wfiereaa  a  libel  was  filed  in  the  District  Court  of  the  United  Statee  for 
the  SoutherD  District  ofNew  York,  oo  the  eighteenth  day  of  October,  eigh- 
teen hundred  and  forty-one,  by  Thomas  Davis,  James  Wiiliams,  James  Cot- 
line,  and  Charles  E.  Trescott,  against  Fmocis  Hathaway  and  Edward 
Faucon.  And  such  proceedings  were  therenpon  had  that  by  the  judgment 
and  decree  of  the  said  Court  in  the  said  cause  entered,  on  the  filUi  day  of 
October,  one  thousand  eight  hundred  aod  forty-three,  the  nid  Fraocia  Hath- 
away and  Edward  Faucon  were  required  to  pay  to  the  libellant,  James 
Williams,  the  sura  of  ninety-six  dollars  and  eighty  cents,  and  to  the  libellant 
Thomas  Davis,  fifiy-nine  dollars  and  twenty  cents,  besidcB  their  costs  in  this 
suit,  to  be  taxed,  and  execution  was  ordered  therefor.  And  whereas  the 
mid  costs  have  been  taxed  at  a*  by  the  records  and 
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filw  of  aaid  Court  fullf  appear.  Now,  tharerore,  we  oornmand  yon,  lUat  of 
the  goods  and  chattels  of  the  eoid  FranciB  Hathaway  and  Edward  Faoooa 
in  your  Dictrict,  and  in  default  of  good*  aod  chattela  of  them,  then  of  ths 
laoda  and  teaemeDU  id  jour  Diitrict  of  which  titej  were  aeised  oa  the  day 
you  ahall  recdre  this  writ,  you  cause  to  be  made  the  sum  of 
and  further,  that  you  have  those  moDCys  id  nid  Court  at  the  city  hall  in  the 
dty  of  New  York,  on  the  third  Tuesday  of  Juoe  inalaAt,  to  render  to  ths 
libellantB  in  Batisfaction  or  said  decree. 

WitneM  the  Honorable  Samuel  R,  Betts,  Judge  of  the  said  Court,  the 
fimt  Tueaday  of  June,  1843. 

Clerk. 

BosR  &  Benedict,  Proctors. 

No.  222. — Tai  UAaaHAL's  betdiin. 

No  goods,  chattela,  or  lands. 

H.  F.  T.,  Marrfial. 


I  have  made  on  the  witbio  execution  the  sum  of  bein; 

the  within  amount,  with  interest. 
Dated  July,        1849. 

H.  F.  T.,  MarvbaL 

No.  223. — Notice  or  appeal — antt,  page  322. 
No.  224. — Stipulatioh  for  damageh  am>  costs  in  thk  district  codbt 


Diilriet  Cnrt  •/  tit  Viiittd  SlaUt  far  tki  Setttktrn  DUtrict  of  Ntie  Yvk. 
In  Aimdrtdty. 

■nPOLATIOH  EltTEBED  INTO  PCBBVAHT  TO  THE  BDLEt  ABD  PBACTICE  op  THIS 
OUDBT. 

Whereas  an  appeal  baa  been  taken  from  the  decree  of  this  Court  made 
on  the  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty-five,  in  a  certain  cause  wherein  A.  B.  is 
libellant  against  the  brig  Rover,  her  tackle,  &.C.,  and  C.  D.,  claimant,  for 
agalnrt  C.  D.,  defendant,}  by  the  said  libellant,  [or  the  said  claimant  or  de- 
fendant.] 

Now,  therefore,  the  stipulators  undersigned  hereby  stipulate,  in  the  sum 
of  dollars,  to  pay  all  damages  and  costs  which  shall  be 

awarded  against  the  said  appellant  by  the  final  decree  rendered  by  the  Ap- 
pellate Court. 

A.B. 

aD. 
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Taken  and  acknowledged,  thia  day  i 

of  ]85    ,  berore  me,  \ 

U.  S.  CommiMJoDer. 

Smtient  Dutriet  tf  Nrte  York,  m.  .— 

parly  to  the  above  stipulation,  being  duly  awarn, 
depoaee  and  wye  that  be  is  worth  the  torn  of  dollara 

over  and  above  all  his  j  uat  debts  and  liabilitiea. 

to,  this  day  > 

of  185    ,  berore  me,  > 

U.  8.  CommiasMiier. 

No.  225 — Appeal  raou  the  distb:ct  coort  to  the  circvit  coi'bt, 

Cireirit  Cturi  of  tie  Vmlad  Statn. 
Statitn  Dutriet  •/  Ntm  I'ert. 

FaAHcia  Hlthiwat  owner,  and^ 
Edwabd  FmcoM,  master  of  tltey 
Barque  Fiobida,  Appellants,  I 

Cbarlis  E.  Thisoott,  Jamm  I 
WtLLlAMB  &,  Tbohas  DATia  ^ 
Ltbellanla. 

To  the  Honorable  the  Circuit  Coort  of  the  UnJleo  States  (or  the  Southern 
Diatrict  oTNew  York,  in  the  Second  Circuit. 

The  appeal  of  the  above  named  appellants  respectfully  showeth  that  on 
or  about  the  eighteenth  day  of  October,  in  the  year  one  thousand  eight  hun- 
dred and  forty-one,  the  above  named  libellanta,  Charles  E.  Trescott,  James 
Williams  and  Thomaa  Davis,  eithibited  their  libel  in  the  District  Court  of 
the  United  Slates  for  the  Southern  District  of  New  York,  against  the  ap- 
pellants, each  claiming  over  fiily  dollars,  praying  among  other  things  for 
the  reasons  set  forth  in  said  libel,  tiiat  these  appellants  might  be  condemned 
to  pay  the  demandsof  said  libellants,  and  costs  in  said  libel  mentioned,  which 
libel  was  anerwards  amended. 

That  process  issued  out  of  said  court  having  been  served  on  these  appellants, 
Francis  Hathaway  and  Edward  Faucon,  they  did,  on  or  shout  the  twenty- 
first  day  of  December,  in  the  year  one  thousand  eight  hundred  and  forty- 
one,  file  their  separate  auswers  to  the  said  libel,  in  the  said  District  Court, 
praying  that  the  said  libel  be  dismissed  with  their  coats  in  that  behalf  as  by 
reference  to  said  libel,  and  the  said  answers  may  mora  fully  appear. 

That  the  mid  cause  came  on  to  be  heard  before  the  Honorable  Samual 
R,  Bctts,  Judge  of  the  said  District  Court,  on  or  about  the  21st,  36th  and 
S7th  days  of  December,  a.o.  1842,  upon  the  depositions  and  proofs  taken  in 
said  cause,  and  the  testimony  and  proofs  adduced  by  the  respective  parlies. 
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And  tb«  nid  jn'^  having  athved  Ibereoa  <n  dw  SSth  d^  of  Haich,  ia 
the  year  1S43,  made  a  dectee  or  ■entaaee  in  nid  eaow,  wberd>r  it  waa 
amcmg  oiber  ihinga  Knteneed  aod  decned,  that  the  libeDaoia  in  nid  caoae 
reeorer  againat  theie  appellant*  their  wagea  ibr  the  entire  Toyage  fbrwhkk 
in  the  aaid  libel,  they  daim  the  MHte,  op  le  the  line  oT  their  diadtaTge  by  ifaa 
Mid  Edward  FawMi,  naater  of  Ibe  eaid  barque,  aa  by  leTeieDce  to  the  eaid 
'decree,  raay  more  folly  appear  nnder  which  decree  a  rafercuce  waa  had  to 
the  clerk  of  thii  court,  who  reported  that  there  waa  doe  to  Charlet  E.  Trca- 
Gott  the  nm  of  $148,  (o  the  nid  Jamee  WHIiami  (be  1001  of  $96  BO.  and 
to  the  aid  Tbomaa  Davii  tbe  aam  of  $53,  which  report  on  the  5th  day  of 
October,  waa  confinned  by  the  nid  court  by  the  fioal  decree  thereof. 

And  theae  appellanta  are  adraed  and  innst  that  the  nid  decree*  are  er- 
rooeoDi^  inaammh  u  the  (oid  libellants  were  not  entitled  to  any  wngea  in 


And  theee  appellanta,  for  these  and  other  teaanai,  ajipeal  Iron  the  whole 
of  the  nid  decree  in  iavor  of  (aid  Treacott,  WilUama  and  Dav>^  to  the  next 
Circnit  Conrt,  to  be  held  in  the  nid  Diitrict,  (and  on  the  nid  appeal  they 
intend  only  to  hare  the  mid  eauM  beard  anew,  on  tbe  ^une  jdeadi^a  and 
the  Kime  prwtfk ;)  and  he  praye  that  the  Hiid  decree,  and  every  part  thereof^ 
may  be  reveraed  with  coet^  or  auch  other  decree*  tbereopon  made,  a*  to  the 
Mid  Cifcoit  Court,  oball  aeem  jiut,  aod  that  the  aid  ai^ielleea  be  ooDdemned 
to  pay  to  theae  ai^iellanla  (heir  costs  sad  damagei  in  tbe  premiwa. 

(And  on  the  raid  appeal  they  intend  to  bare  said  cauae  heard  anew,  in 
tbe  Circuit  Coort,  on  the  pleadings  and  prools  in  the  District  Conrt,  and 
other  proof*  to  be  introduced  in  the  said  Circuit  Court  } 

(And  on  said  appeal  they  intend  to  malce  new  allc^lions  in  tbe  Circuit 
Court,  and  introduce  the  same  and  new  and  further  prools  ) 

And  be  prays  that  tbe  record  and  proceedings  may  be  returned  to  the 
said  Circuit  Court,  and  that  the  sud  decree  may  be  reversed  or  such  other 
decree  theieon  be  made,  as  to  said  Circuit  Court  shall  seem  jast,  and  that  tbe 
appellees  may  be  condemned  to  pay  to  the  appellants  their  coeta  and  dam- 
age* in  the  premiHe*. 

A.  B.,  Proctor. 
C.  D.,  Advocate. 

Ho.  SS6 — AmDAviT  or  skhvice  of  a  copt  of  tbe  appgai_ 
Soulhtm  Dulriel  of  New  York,  h. 

A.  B.,  of  the  city  of  New  York,  clerk,  b«ng  dnly  sworn,  My*,  that  on 
the  tenth  day  of  October,  1843,  he  eerved  a  copy  of  the  foregoing  appeal  on 
C.  Van  Santvoord,  B^.,  the  proctor  of  the  aj^Uees,  by  delivering  the 
Mme  to  him  personally,  [or  by  leaviq;  the  Mme  in  bis  office  widi  tbe  peisen 
tn  cbaiBe  thereof  ] 

A.  B. 
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Sworn,  0«L  lOlh,  1843, 
before  me, 

OSOROB  W.  MOBTOIt,  U.  8. 

Na  837. — NoncB  of  ptFrraa  m  wrmLanoK  on  ippul. 
Veiled  Stmtf  Cirmiit  Cmirt  fir  lit  Stutitru  Di^rUi  •S  Hm  VWfc 


Kahok  pb  Zaldo,  Appellaot,  j 
Blibha  Bdrobss,  AppellBe.    | 


Gbhtlbmen  : — Pleue  take  notice,  that  the  •tipulation  to  be  filed  bjr  (ho- 
abore  named  appellant  on  the  appeal  made  beteio,  will  be  executed  aod 
giTQD  by  Andmw  P.  de  la  Pena,  merobaDt,  of  No.  81  Front  atreet,  and 
whoae  reddeaee  ia  at  No.  Wfti  WiUian  ctreet,  in  the  dtj  ot'  New  York,— 
aod  Cbarlea  de  Zaldo,  merchant,  of  No.  81  Front  street,  and  whoae  reaideiice 
H  at  No.  74  Walker  Btreet,  in  said  city. 

And  plettN  fiirther  take  notice,  that  the  afbrenid  niTetiea  will  eeTerallr 
attend  at  the  office  of  Iho  elerk  of  this  Court,  on  Tnesday  next,  the  «izth 
day  oT  Augtut  iiwtant,  at  11  o'ckick  in  tbeibreooon  of  that  day,  to  execole 
laid  stjpniatioa ;  and  that  they  will  at  the  (ajoe  tine  and  place  justify  aa 
good  end  auSicient  auretiea  herein. 

Yonra,  &c. 

New  York,  Auguat  2d,  1844.  Eooar  Lomn. 

Proctor  for  Appellant 

To  BcKB  &  Benedict,  Eaqra., 

Proctors  for  Appellee. 

No.  226. — CcKTiriCATK  op  tbb  dibtbiot  clbbx  to  tbb  nocusiBMn, 
UaiUd  Staltt  o/Amtriea,  Souihm  IHilrict  o/New  York,  m. 

I,  Jamea  W.  MetcalT,  Clerk  of  the  District  Court  of  the 

United  Statea  of  America  ibr  the  Southern  Diatrict  of 

[L.  8.]  New  York,  do  hereby  certify  that  the  writings  annexed 

to  tbia  certificate  are  true  copiM  of  their  reapectire  origi- 

nala,  mt  file,  aad  remaining  of  record  in  my  office  in  the 

eatue  within  mentioned. 

In  teatimony  wboreofl  hare  csauaed  the  aeal  of  the  nid  Court  to  be  bere- 
nnto  affixed,  at  the  city  of  New  YoA,  in  the  Soutbera  District  of  New  York, 
thia  aecood  day  of  April,  in  the  year  of  our  Ijord  one  thouaand  eight  hun- 
dred and  forty-eight,  and  of  the  Indq>endeiice  i^  the  aid  United  States  the 

J.  W.  AfET^ALF,  Clerk. 
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No.  229.— iMBtBITION  FSOH  TBB  CIBGDIT  COUST  TO  THJE 

Th»  Prttidtnt  of  (A«  Uniltd  Stattt  to  the  Judge  of  lh«  Diitriet  Court  of  tlw 
United  Statei  for  the  Southern  Dwtrict  of  New  York,  greeting  : 

Wherew  In  a  certain  cauM  of  nlvBge,  chril  and  m&ri- 
time,  in  the  Dirtriet  Conn  of  the  Uaiied  State*  Tor  the 
[L.  S.]  Soulhera  Diatrict  of  New  York,  in  which  A.  B.  i*  libel- 

laat  agajnat  the  brig  Roarer,  her  tackle,  apparel  and  fur- 
niture, and  cargo,  and  C.  D.,  its  claimant,  the  taid  Diatriet 
Court  made  a  final  decree  on  the  day  of  laat,  and 

the  Mild  C.  D.  thereupon  appealed  to  the  Circuit  Court  of  the  United  Staiee 
next  to  be  held  in  said  District:  Now,  therefore,  we  inhibit  and  comtaand 
you,  that  you  do  iwt  fanber  proceed  in  aaid  cauM,  or  attenqit,  or  do,  or 
cauK,  or  procure  to  be  attempted  or  done,  any  thing  to  the  prejudice  oTnid 
partr  appellant  during  the  pendency  of  hie  said  appeal,  ao  long  ae  the  aamQ 
shall  remain  undetermiaed  in  judgment,  so  that  he  may  have  fuU  and  free 
liberty  and  power  to  proeecuts  the  sama,  under  pain  of  the  law  and  contempt 
thereof. 

Wttneoi  the  Honorable  Brockholst  Livingston,  Jostice  of  the  Supreme 

Court  of  the  United  States,  and  Judge  of  the  Circuit  Court  of  the  Um'led 

State*  for  the  Southern  District  of  New  York,  in  the  Second  Circuit,  the 

day  of  in  the  year  of  our  Lord  one  thocaaod 

eight  hundered  and  and  of  our  ladepenilence  the 

Clerk. 
G.  F.,  Proctor. 

No.  230.— App«ll«b'b  stifulition  to  psaroBN  the  dbcbbs,  withoot 


Oratit  Court  ofihe  United  Slatt*  for  t/it  Southern  DUlricl  Acw  of  York. 
In  Admiralty. 


WbereaB,  in  an  appeal  to  thia  Court  in  a  certain  cause  wherein  A.  B.  is 
ai^llant,  agairut  C.  D.,  appellee,  on  motion  of  the  said  C.  D.  it  has  been 
ordered,  thai  the  decree  of  the  District  Court  be  carried  into  effect,  subject 
to  the  judgment  af  thia  Court,  or  of  the  Supreme  Court,  on  appeal,  upon 
his  alipulating  to  abide  and  perform  the  decree  of  such  Courts. 

Now,  therefore,  the  stipulator  undersigDed,  the  appellee  aforesaid,  hereby 
stipulatca  to  abide  by  and  perform  the  decree  rendered  in  thia  cause,  by  this 
Court  or  the  Supreme  Court,  on  appeal,  if  any  appeal  shall  intervene. 

Taken  and  Acknowledged,  this       day  i 
of  185    ,  before  me,  { 

O.  W.'M.,  U.  S.  Commisdooer. 
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No.  231. — AppELLAdx'a  iTiPOLATioii,  with  ousetieb.  to  pat  damagib 


Cireuil  Court  of  tkt  Vnittd  Stattt  far  iJit  SouOtm  Dittriet  af  Neie  Ynk. 
In  Admirallf.  \ 


Wbereaa,  an  appeal  has  been  taken  to  thia  Court,  from  the  District  Conrt 
of  the  United  States,  in  the  Sonthem  District  of  New  York,  in  a  certain 
cAuae  herein  A.  B.  waa  libellant,  against  the  brig  Roarer,  her  tackle,  &c, 
C.  D.  claimant,  by  the  said  claimant,  and  the  aaid  appellant  boa  been  or- 
deredto  give  Becnn^  by  the  stipulation  of  hiouelf  and  competent  cnretiea,  in 
the  Bum  of  dollars,  for  the  payment  of  all  damages  and  costs 

on  the  appeal  in  this  Conrt  and  in  tbe  Sopteme  Court 

Now,  therefore,  the  silpalatorB  undenigned,  hereby  stipnlBla  in  the  said 
sum  of  dollars,  to  pay  all  damages  and  costs  on  the  ajqteal  in 

this  Conrt  and  in  the  Supreme  Court,  in  ease  such  appeal  shall  intervene. 
Taken  and  acknowledged,  this  day  } 

of  185    ,  before  me,  t 

G.  W.  M,,  U.  S.  CommiBswner. 

SotUhtm  DUtricl  of  Nta  York,t4: 

party  to  tbe  above  stipulation,  being  duly 
deposes  and  says  that  he  is  worth  the  [sum  of  dollars  over 

and  above  all  his  just  debts  and  liabilities. 
to,  this  day  » 

of  165     before  me,  \ 

G.  W.  M.,  U.  8.  Commissinner. 

No.  333. — Notice  of  heabing  of  appeal  to  party  and  clerk. 
Cireuil  Court  o/  tht  Vailed  State: 


A.  B.,  Appellant.  ) 
CD.,  Appellee.    J 

SiR' — The  appeal  in  this  cause  will  be  brought  on  for  bearing  before  tbe 
Honorable  Samuel  Nelson,  at  the  next  term  of  this  Court,  to  be  held  at  tbe 
City  Hall,  in  the  City  of  New  Yoric,  on  the  first  Monday  of  Apil  next 
Dated  March  33d,  1849. 

Yonn,  Ac 

K.  P.,  Proctor  for  Appellant 
To  G.  H  ,  Proctor  for  Appellee. 
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Smpreme  CMcrfc 

No.  233  —Appeal  fbiIm  ibi  cuonra  omn  to  the  BDPBUtE  coobt. 

The  Steiuboat  New  Jerskt,  her  tackle,  ap- 
parel, &c. 
baae  Newti»,  olaunant  and  aj^)elUu)t, 

Jom  H.  Stmbinb,  reqnndeat. 
To  the  Honomble  the  Supreme  Court  of  the  United  States ; 

The  appeal  of  Isbbc  Newton,  the  above  Damed  daimant  aod  appellaat, 
n^eotfullf  duweth  ihat  on  the  fourteeath  day  oT  November,  1845,  the 
Above  named  Joha  H.  Slebbioa  filed  his  libel  ia  the  Diatrict  Court  of  tha 
United  States,  for  the  Southern  Diatrict  of  Nev  York,  against  the  Steam> 
boat  Nenr  Jersey,  her  tackle,  apparel,  &.C.,  in  a  cause  civil  and  maritinie,  for 
the  recovery  of  damages  alleged  to  have  been  sustained  by  him  to  the  sloop 
Hamlet  and  her  cargo,  by  collision  with  the  mid  Steamboat  New  Jersey,  on 
the  Hudson  river,  in  the  State  of  New  Tork,  and  that  the  said  Steamboat 
New  Jersey  was  arrested  upon  process  issued  upon  mid  libel,  and  was  dio- 
charged  on  your  petitioner's  filing  bis  claim  and  entering  into  stipulations, 
Bod  your  petitioner  thereupon  filed  his  answer  to  said  libel,  and  the  said 
libellant  replied  thereto,  and  such  proceedings  were  had  in  the  said  cause' 
that,  on  the  fourteenth  day  of  October,  1846,  a  final  decree  was  made  and 
pronounced  therein  by  the  raid  district  oonrt,  wherein  it  was  in  substance 
adjudged  that  the  said  libellant  recover  against  the  Steamboat  New  Jersey, 
her  tackle,  &o.  the  sum  of  two  thousand  fonr  hundred  and  three  dollars  and 
seventy-five  cents,  together  with  costs. 

And  that,  afler  such  final  decree,  your  petitioner  duly  appealed  therefrom 
to  the  Circuit  Court  of  the  United  States,  for  the  Southern  District  of  New 
York,  and  the  said  cause  was  removed  thereby  into  the  said  Circuit  Coort, 
and  there  tried  anew ;  and  such  proceedings  were  had  in  the  said  Cireait 
Court,  that  afterwards,  on  the  eleventh  day  of  November,  1847,  the  said 
Circuit  Court  made  a  final  decree  in  the  said  cause,  whereby  it  was  decreed 
that  the  said  decree  of  the  District  Conrt  be  io  all  things  affirmed,  with 
costs,  and  that  the  said  appellee  have  execoCtoo,  and  that  the  stipulators 
cause  their  stipulations  to  be  fulfilled ;  which  said  decree  of  the  said  Cireait 
Court  is,  as  this  appellant  is  advised,  erroneous,  and  ought  to  be  reveraed. 

Wherefore,  ibis  appellant  appeals  from  the  whole  of  said  decree  of  said 
Circuit  Court  to  the  Supreme  Court  of  the  United  States,  and  reapectfolly 
prays  that  the  said  decree  of  the  nid  Circuit  Court,  and  the  libel,  answer, 
pleadings,  depositJODs,  evidence  and  proceeduigs,  in  the  said  cause  may  be 
sent  to  the  Supreme  Court  of  the  United  States  without  delay,  and  that  the 
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Mid  Saprama  Coart  will  prooood  to  bear  tlw  Mid  mom  ftaew,  and  that  tba 
wid  decne  of  the  Circuit  Coart,  and  every  part  tbenolj  nuif  be  inn  imiI, 
and  a  decne  made  dimuHing  (aid  libel,  with  coati,  or  luch  other  decree  aa 
lo  the  Mid  Supreme  Coart  shall  aeem  just. 

L  Nbwtoh. 
Dated,  New  York,  Nov*r  20, 1847. 

C.  ViRUKTTooBD,  Proctor  ibr  appellaDt. 
H.  S.  DoDsB,  Advocate. 

No.  234 — BOMD    OH    APFBAL. 

Cireait  Cmrt  a/  H*  V.  S.  af  Amtnta, 

SQatiirt  DMriet  ■/  Ntm  York,  U  lie  Stevnd  Circiiit. 
The  Stbimboat  New  Jauar,  ber  tscUe,  dbc., 
laaac  Newton,  claimant  and  appellant. 


John  H.  STEBBina,  libellant  and  appellee. 

Know  all  men  by  tbcM  piVMnts,  that  we,  Inac  Newton  and  Daniel  Drew, 
•f  the  ei^  «r  New  York,  and  Elijah  Peeic,  of  Floahing,  in  the  oonnty  dT 
-Queena,  are  held  and  firmly  bound,  unto  the  above  named  John  H.  Steb- 
bioB,  in  the  aum  of  five  thonaand  dollars,  to  be  paid  to  the  Mid  appellee ;  for 
the  payment  of  which,  well  and  traly  to  be  made,  we  bind  oaraelvei^  and 
eadi  of  na^  oar  and  each  of  our  heirm,  executory  and  adminiatiatora,  jointly 
and  aeverally,  fiimly  by  tbeM  preaeata.  Sealed  with  nor  aeala,  and  dated 
d>e  twentieth  day  of  November,  in  the  year  nfour  Lord  one  thouaand  ei^ 
hundred  and  forty-wven. 

Whereai,  the  above  named  appeliant  haa  pioaacated  an  appeal  to  the 
Snpreaoe  £ourt  of  tlie  United  Statea,  at  the  city  of  Washington,  in  the 
Diatrict  of  Colombia,  to  rererae  the  decree  rendered  in  the  above  auit  by 
the  Circuit  Court  of  the  United  States,  for  the  Southern  Diatrict  of  New 
York: 

Now,  therefore,  the  condition  of  thia  obligation  is  auch,  that  if  the  above 
named  appellant  ahall  proeeeale  hia  appeal  to  eEIect,  and  anawer  all  damagea 
and  ooats  if  he  lait  to  make  hia  appeal  good,  then  this  obligation  shall  be 
void,  otherwise  the  aame  shall  be  and  remain  in  full  force  and  virtue. 

I.  NswTON,  CaEAi..] 
Daniel  Dsbw,  [aBii..J 
EluakPbok.    [■■"'■J 

Seded  and  delivered,  and  taken  and  acknowledged,  tb'a  201h  day  of  No- 
vember, 1647,  before  me, 

David  L.  Gakdiirr,  U.  S.  Commissioner. 

OmUd  atattB  t/Aimrieu, 

Soulktm  DUtriet  qf  Ifme  Yorl,  tt : 
Daoial  Drew  Aod  Elijah  Peck,  being  duly  iwom,  depoM  and  ray,  and 
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each  for  himaeirnilh,  that  be  u  wcrth  the  ram  of  five  thousand  dollon  oveir 

and  sbovB  all  hiti  jiut  debti  and  liabilitiea. 

DiMEL  Drew, 
Eluiu  Peck. 

Sworn  to,  this  twentieth  day  of  November,  i.d.  1647,  before  me, 

Divio  L.  Giaouiai,  U.  8.  Cominiaaioner, 

I  approve  the  above  bond  and  the  eufticiency  ol'  the  Bureties  thereto, 

Sjlk'l  R.  Srrrs. 
Nov.  20, 1847. 

No.  235.— Citation. 

By  the  Honorable  Samuel  R.  Belts,  one  of  the  Judges  of  the  Circuit  Court 

of  the  United  States,  for  the  SoutbemDiBtrictorNew  York,  in  the  second 

dreuit, 
To  John  H.  Stebbina: 

Whereaa,  Uaac  Newton,  claimant,  of  the  Steamboat  New  Jeraey,  her 
tackle,  &c,  boM  lately  appealed  to  the  Supreme  Court  of  the  United  Statea, 
from  a  decree  lately  rendered  in  the  Circuit  Ooun  of  the  United  Slalea,  for 
the  Southern  District  of  New  York,  in  the  second  circuit,  made  in  favor  oT 
you,  the  said  John  H.  Stebbina,  agaiost  the  said  Steamboat  New  Jeraey, 
her  tackle,  Ac,  and  boa  filed  the  security  required  by  law ;  you  are,  there- 
fore, hereby  cited  to  appear  before  the  said  Sapreme  Court,  at  the  city  of 
Washingtoo,  on  the  23d  day  of  December  next,  to  do  and  receive  what  may 
appertain  to  justice  to  be  done  in  the  premtaes. 

Given  under  my  hand,  at  the  city  of  New  York,  in  the  Southern  Diatrict 
oT  New  York,  in  the  second  circuit,  the  22d  day  of  November,  in  the  year 
of  our  Lord  1847,  and  of  the  independence  of  tlie  United  Slates  the  seventy- 
second. 

Sau'l  R.  Betts. 

No.  236. — Affidavit  or  servics  of  citation  and  appeal. 

S«iilJlrni  Dittritt  of  JTds  Yart,  m  .- 

Andrew  H.  Hitchcock  being  duly  sworn,  saith  that  he  served  on  the  ap- 
pellee, John  H.  Stebbina,  on  the  22d  day  of  November,  1847,  a  oopy  of  tbe 
appeal  and  a  copy  of  the  citation,  filed  in  this  cause  with  the  clerk  of  the  Cii^ 
cuit  Court,  in  and  for  the  Southern  Diatrict  of  New  York,  on  nid  twenty- 
second  day  of  November,  by  delivering  said  copy  of  the  citatkia  to  the  wid 
appellee  personally,  and  by  leaving  said  copy  appeal  for  said  appellee  in  the 
clerk's  office  of  the  Circuit  Court  aforesaid. 

A.  H.  Hitchcock. 

Sworn  to,  this  4th  day  of  December,  1848,  before  me, 

J.  W.  NsLsoN,  U.  S.  Com't. 


^d  by  Google 


PRACTICAL  FORMS.  601 

No.  237. — Rbtdbn,  fbom  tub  circuit  court  to  tbe  sopreme  cocbt. 

Uaittd  Statu  of  Amarica, 

SautlUm  Dittriet  ef  Stu  Yark,  n.  i— 

I,  Alexander  Ottrdiner,  clerk  of  the  Circuit  Court  of  the  United  States  of 
America,  for  the  Sontheni  Diatrict  of  New  Yorli,  in  the  •enmd 
[•EAL.]   circuit,  do  hetebjr  certily,  that  the  wrilingB  annexed  to  thU  certifi- 
cate are  true  copies  of  their  respective  originaJi,  on  file  and  remain- 
ing of  record  in  nif  office,  in  tbe  cause  within  named. 

In  testimony  wheretri*  I  have  caused  tbe  seal  of  tbe  Mid  court  to  be  here- 
wito  affixed,  at  the  cttyofNew  York,  in  the  Southern  Diatrietof  New  York, 
in  the  second  circuit,  this  fourth  day  of  December,  in  the  year  of  our  Lord 
one  thounnd  ei^t  hundred  and  for^-«ight,  and  of  the  independence  of  the 
•aid  United  Slates  the  seTenty-third. 

Albx.  Gardineb. 

No.  23S.— Bond  to  the  clbre  fob  costb. 
fiMprcme  C»url  of  the  ITniUd  Slatu  of  America. 


A.  B.,  clainiant  of  the  sebuoner  Sea 
Floweb,  her  tackle,  &«., 

AfptUant. 


ZiHtllaat  and  Appdlew, 


Know  all  Men  hy  these  Presents,  That  we,  E.  F.  and  G.  H.,  are  held 
and  firmly  bonod  unto  William  T.  Carrol,  Ksq.,  Clerk  of  the  Supreme 
Court  of  tbe  United  States  in  tbe  sum  of  two  hundred  dollars,  to  bo  paid 
to  the  nid  clerk,  for  tbe  payment  of  which,  well  and  truly  to  be  made,  we 
bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  executom,  and 
admioistratoTB,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  in  the 

year  of  oar  Lord  one  thonnnd  eight  hundred  and 

Whereao,  the  above  named  appellant  has  prosecuted  an  appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Sonthem  District  of  New  York, 
to  this  court,  to  reverse  the  final  decree  rendered  in  the  above  entitled  suit, 
by  the  Cirooit  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  in  the  second  circuit : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above 

named  appellant  shall  pay  to  aaid  clerk  all  costs  which  be  may  be  eothled  to 
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demand  of  nid  sppelluit  ia  this  eaiue,  then  thia  obligation  ihall  be  vmi, 
otherwiae  the  nme  ehnJI  be  and  remain  in  liill  force  and  virtue. 


Sealed  and  delirered,  and  taken  and  v 
acknowledged  Uu«     day  oT  > 

]8i    ,  before  me,  ) 

RicHian  E.  Btilwrll, 

U.  S.  CommiMJoner. 

United  Stales  of  Ameriea, 

Southent  Ditlrict  of  New  York,  mi: 
E.  F.  and  Q.  H.,  the  within  obligora,  being  duly  nrom,  depoae  and  lay 
each  for  himself]  that  he  ia  worth  the  sum  of  four  hundred  doUara  over  and 
above  all  his  just  debta  and  liabilities. 
Sworn  to,  thia  day  } 

of  A.  D.  1S4    ,  before  me,      i 

RiGBARD  E.  Stilwbll, 

U.  S.  Commisdoner. 

No.  S39. — Notice  op  APPBAaAHOf — Ante,  page  333. 

No.  240.— Dbcbeb  0 


On  reading  and  filing  the  remittitur  and  mandate  of  the  Supreme  Cotirt, 
and  on  motion  of  Mr.  Proctor  for  the  libellant,  (or  the  defend- 

ant, or  the  claimant :)  It  ii  ordered,  adjudged,  and  decreed,  (according  to  lh« 
mandate,)  and  that  the  said  have  execution  of  thia  decree. 

No,  241.— A 

PBAYINO   FOH 
MtBALTT. 

To  the  Honorable  (he  Supreme  Court  of  the  tTaited  Statea  of  AmeriM. 

The  Buggestun  of  Samuel  B.  Davia^  BgaiiM  the  Diatrict  Coart  of  the 
United  States  for  the  Diatrict  of  Pennaylrania,  respectfully  alleges: 

That  he  is  a  lieutenant  in  the  navy  of  the  Freucb  Republic,  and  com- 
mander of  the  Caseins,  a  veaael  of  war  of  the  Republic,  in  her  service,  and 
duly  oomminioned  to  cruiee  against  her  enemiea  and  make  prizes  of  their 
■hips  and  goods,  as  is  poved  by  his  commiesion,  which  he  offers  to  produce 
to  the  Court. 

That  fay  the  laws  ofnatjons,  and  by  treatiea  between  the  French  Repub- 
lic and  the  United  States,  trials  of  captures  on  the  high  seai^  of  vessBls 
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bnoght  within  the  jmiHlictioii  of  the  Republic,  nod  all  qneationa  iaddeotal 
thereto,  belong  excliiairely  to  the  tribuoalB  of  the  Republic,  and  to  no  olhet 
tribunala,  aod  tbe  vevela  or  war  of  the  Republic,  aitd  the  officetscommand- 
ing  them,  caanot  of  right  be  nied  or  arretted  in  the  porti  of  the  United 
State*  for  capture*  made  on  the  high  oeaa,  and  brought  for  legal  adjudica- 
tioii  into  the  porta  of  the  Republic ;  and  the  Diatrict  Courts  of  the  Uoited 
Slates  ought  not  to  eutertaiD  juiiidictioa,  or  hold  pleaa  of  luch  capturea- 
That  by  the  laws  of  natiooa,  the  veswls  of  war  of  belligerent  powen  may 
take,  as  prizes  of  war,  the  abips  aod  goods  of  their  enemies,  and  bring  them 
into  the  ports  of  the  Sovereign  under  whom  thejr  act,  and  the  commandera 
of  auch  veaMla  of  war  are  not  amenable  before  the  tribunals  of  neab^ 
powers  for  their  conduct  therein,  but  only  to  their  owa  sovereign  und»  whom 
they  act. 

Yet  one  Jamea  Yard,  a  citizen  of  the  State  of  Pennaylvania,  as  owner  of 
the  schooner  William  Lindsay,  and  her  cargo,  has  filed  his  Ubel  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dielrict  of  PennBylvania,  proceeding 
as  a  Court  of  Admiralty  and  Maritime  jurisdiction,  against  the  Kud  renel  of 
war  the  Caenua,  and  against  the  said  Samuel  fi.  Davis,  her  commander, 
and  baa  caused  them  to  be  arrested  by  the  process  of  said  Court  to  anawer 
ibr  damages  fbr  capturing  the  said  schooner  on  the  high  seas,  and  carrying 
her  into  the  Port  de  Paiz,  a  part  of  the  French  Republic. 

Wherefore  the  nid  Samuel  B.  Davis,  respectfully  requests  that  a  writ  of 
Prohibilioo  may  be  issued  out  of  this  Honorable  Court  to  the  Judge  of  th« 
Distria  Court  of  the  United  States  for  the  District  of  Pennsylvania,  prohi- 
biting  him  from  holdingthe  plea  aforesaid  concerning  the  prenuses  aforesaid, 
anywise  further  before  him. 

SiMDEL  B.  Datib. 

A.  B.,  Proctor  and  Advocate. 

No.  243. — A  wBiT  or  PRoniBinoN,  fboh  thb  iopreme  court  op  thb 

□NITED     BTITEB     TO    A     DIBTRICT  COURT      PaOCEEDIHQ     AS    A    CODRT    OF 
ADHIRALTT. 

The  President  of  the  United  SUtes  of  America,  to  the  Honorable  Rich- 
ard Peters,  Judge  of  the  United  States  for  the  District  of  Pennsylvania : 
Greeting: 

Whereas,  James  Yard,  a  citizen  of  the  state  of  Pennsylvania,  his  died 
his  libel  in  the  District  Court  of  the  United  States  for  the  District  Court  of 
Peonsylvania,  proceeding  as  a  Court  of  Admiralty  and  Maritime  jurwdic- 
tion,  against  the  venel  of  war  the  Caanus,  belonging  to  the  French  Repub- 
lic, and  agahut  Samuel  B.  Davis,  her  commander,  a  lieutenant  of  the  French 
Republic,  and  has  caused  them  to  be  arrested  by  process  issuing  out  oftaid 
Court  OD  the  said  libel,  to  answer  for  damages  for  capturing,  on  the  high 
MM,  the  schonoer  William  Lindsay,  and  her  ca^o,  and  carrying  them  into 
a  port  of  the  nid  Republic,  as  prize  of  war,  of  which  cause  the  said  Dia. 
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triet  Court,  procMding  ai  a  Court  of  Admiralty  aod  Maritime  jaiiadiction, 
baa  itot  jurwdictioD : 

Now,  therefore,  we  do  prohibit  70U,  tliat  you  do  not  hold  the  plea  afore- 
Mid,  concerniag  the  preouBea  albrofiud,  aaywiae  further  before  you. 

Wicnew  the  Honorable  John  Jay,  Chief  Juitica  of  the  Supreme  Court 
of  the  Uoited  States,  the  lOih  day  of  August,  in  the  year  of  our  Lord  one 
thouaand  aeren  hundred  and  ninety-five,  and  of  the  independence  of  the 
United  State*  of  America  the  eleventh. 

JoBH  TocKiR,  CieA, 

A.  B  ,  Proctor  and  Advocate, 
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T&e  names  and  residence  of  the  Judges  and  Clerks,  and  the 
times  and  places  of  holding  the  Courts. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Chief  Justice. 
Mod.  Roobr  B.  Taney,  orBaltimore,  Md. 

Associate  Justices. 
Hon.  JoBN  McLean,  of  Ciacmnati,  Ohio. 
Hon.  James  M.  Watne,  or  Savannah,  OtL 
Hod.  Jobs  Catron,  orNaahville,  Tenn, 
Hon.  Joan  McEiklev,  of  Louiiville,  Ey. 
Hon.  Petes  V.  Danhl,  ofRichmond,  Va. 
Hon.  Sahdel  Nelson,  of  Coopenctown,  N.  Y. 
Hon.  Levi  Woodborv,  of  Fortomouth,  N.  H. 
Hon.  Robert  C.  Qbibr,  of  Pittsbu^,  Pa. 

Reporter. 

Behmhik  C.  Howard,  oTBaHimttre,  Md. 
aerk. 
William  T.  Carrol,  orWaabington,  D.  C. 

Tbeonly  teanon  oT  the  court  is  held  at  the  Capitol  in  Waahinglon,  on  the 
fint  Monday  of  December,  every  year. 


CIRCUIT  COURTS. 
With  the  tivut  and  ptaca  ^  lidding  ihar  sanoni. 

Pint  Cirtiiit. — (Mr.  Justice  Woodbdry.) 

Jtfain*. — Portland,  23d  April  and  September. 

Nm  fbmfwlirf.— PortBmoulh,  8th  May  ;  Exeter,  Stb  October. 

AfdMMtewlK.— Boston,  ISlh  May  and  October. 

Rlu{de  /(JonJ.— Newport,  15th  June ;  Providence,  I5th  November. 

^aU.— Tbe  terms  of  the  Courts  are  oHen  changed  by  Act  of  Congresa. 
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Stcond  CireuU, — (Mr.  Juatiee  NcLaoK.) 

Vmrumi.—Vliadmir,  2lBt  May ;  Rutland,  3d  October. 
ConRecltcut.— New  Uaren,  4tfa  Tuesday  in  April ;  Hartford,  3d  Tnea- 


Ntv  Yori.—S.  District,  laat  Monday  in  February,  firtt  Monday  in 
April,  3d  Monday  in  October,— N.  Diitrict,  Albaoy,  3d  Tueajay  ia 
Oclober  and  May ;  Canandaifua,  Tueiday  next  after  3d  Monday  in 
Judo. 
Third  OircuiJ.— (Mr.  Justice  Oribh.) 

JVcB  J«»«y.— TrentoDj  4th  Tuetday  in  March  and  September. 

P«nntylt)mia.~E.  Diatrict,  Pbiladelphia,  11th  April  and  Ilth  Oclober. 
— W.  District,  Fitttburg,  3d  Monday  in  May  and  November ;  Wil- 
lianuport,  3d  Monday  in  June  and  September. 
FUtrth  Wreuii.— (Mr.  CbicT Justice  TiSEr.) 

iWoioor*.— Newcastle,  Tuesday  ToUo  wing  4th  Monday  in  May ;  Dorer, 
Tuesday  following  3d  Monday  in  October. 

Maryland. — Baltimore,  let  Monday  in  April  and  November. 

7i>^nia.— E.  District,  Richmond,  lit  Monday  in  May  and  4th  Monday 
in  November. — W.  District,  Lewiiburgh,  1st  Monday  in  August. 
J^M  Ctrciii/.— (Mr.  Juetioe  McEinley.) 

Alabama. — Mobile,  Sd  Monday  in  April  and  4tb  Monday  in  Decem- 
ber. 

Lotiuiana, — New  Orleans,  4th  Monday  in  April  and  3d  Monday  in  De> 
cember. 
fii«M  Cireuii.— (Mr.  Justice  Watmb.) 

N.  CaraJina.-~Raleigh,  1st  Monday  in  June  and  last  Monday  in  No- 
vember. 

8.  Carolina. — Cbarleatoo,  Wednesday  preceding  the  4th  Monday  in 
Match;  Columbia,  4tb  Monday  in  November. 

atorgia.—ti.  District,  Marietta,  2d  Monday  in  March  and  September. 
— 6.  Dirtrict,  Savannah,  2d  Monday  in  April ;  MiUedgeville,  Tbnn- 
day  after  the  1st  Monday  in  November. 
jSnwnfA  CtVeitit.— (Mr.  Justice  McLean.) 

Ohio. — Columbus,  3d  Monday  in  July  and  2d  Monday  in  November. 

JaJitma. — Indianapolis,  3d  Mraiday  in  May  and  Ist  Monday  in  De- 

lUinoit. — Springfield,  1st  Monday  in  June  and  last  Monday  in  Novem- 
ber;  Chicaga,  Ist  Monday  in  July. 

iHeh^an. — Detroit,  3d  Monday  in  June  and  2d  Monday  in  October. 
Eighth  CircMi.— (Mr.  Justice  Cat  boh.) 

Jeniucjly,— Pmokfort,  3d  Monday  in  May  and  October. 

TenneMtee. — Naahviile,  1st  Monday  In  March  and  September;  Knox- 
Tille,  3d  Monday  in  April  and  October ;  Jackson,  Sd  Monday  in  Oc- 
tober and  April 

JKmouH.— St  Looii,  lit  Monday  in  April 
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Ninth  Cireuil  —(Mr.  Justice  Dikiel.) 

Mutittijfpi,  Jacloon,  lit  Maoday  in  Hay  and  Novcanber. 
AriaMot,  Little  Rock,  2d  Monday  in  April. 

Itul.  of  Columbia,  Hod.  Wm.  CraDch,  Waahkigtoii,  4th  Monday  Id 
Mareb,  and  3d  Monday  in  October. 

DISTRICT  COURTa. 

Alabama  ■—Jadgo.Koa.  Joha  Gayle,  Mobile ;  Clorkg,  A.  A.  Gooob,Tiw- 
caloon  i  John  Pitta,  Mobile. 

Montgomery. — tth  Monday  in  May,  and  let  Monday  after  the  4th 

Monday  in  November. 
Mobile. — iHl  Monday  in  May,  and  Sd  Monday  in  December, 
Arkmwu. — Judge,  Hon.  Benjamin  Johnson,  Little  Rock ;  Cbrk,  William 
Field,  Little  Rock. 

Little  Rock. — lat  Monday  in  April  and  November. 
Co»ntetiatt. — Judge,  Hon.  Andrew  T.  Judsou,  Canlarbury  }  Clerk,  John 
J.  Cleavelaod,  New  Haven. 

New  Haven.— 4th  Tuesday  in  Augurt  and  Februaiy. 
Hartford. — llh  Tuesday  in  May  and  November. 
iMiwarc.— Judge,  Hon.  Willard  Hal],  Wilmington  |  Clerk,  W.  A.  Men- 
(leahall,  Wilmington. 

Newcaatle.— 3d  Tuesday  in  June  and  2d  Tuesday  in  December. 
Dover. — Tuesday  next  following  ibe  3d  Monday  of  March,  and  the 
Tuesday  neit  following  the  4tb  Monday  of  September. 
Dittrict  oj  Columbia. — Judge,  Hon.  William  Cranch,  Washington. 

Washington. — Ist  Monday  in  June  and  December. 
Florida. — Jndge,  Hon.  Iteac  H.  Bronaon,  St.  Augustine ;  William  H. 
Marvin,  Key  West ;  Clerks,  R.  B.  Hilton,  Taliahasiee  ;  C.  N.  Jordan,  Pen- 
sacola ;  Joseph   8.  May,  Apalachicola ;  R.  B.  Smith,  TallahBssee. 

Tallahassee. — IstMonday  in  January,    Apalachicola,  lat  Monday  in 

February.  ^Penncola,  Ist  Monday  in  March.     St.  Augu^ine,  1st 

Monday  in  April.    Key  West,  latMonday  in  May  and  November, 

Oeorgia. — Judge,  Hon.  John  C.  NicolL  Savannah ;  Clerks,  George  Qiemi, 

Bavanoab.    W.  H.  Hunt,  Marietta. 

Marietta. — 2d  Monday  in  March  and  September, 
Savannah. — 2d  Tuesday  in  February,  May,  Augost  and  November. 
Indiana. — Judge,  Hon.  E.  M.  Huntington,  Caunelion;  Clerk,  Horaee 
Basset,  Indianapolis. 

Indianapolis. — 3d  Monday  in  May  and  1st  Monday  in  December, 
laua. — Judge,  Hon.  John  8.  Dyer,  Dubuque ;  Clerk,  T.  S.  Parvm,  Mn»- 
cBtine, 

Dnbnijue.— IM  Monday  in  Janoary.    Iowa  City,  1st  Monday  in  Oe- 
tober.    Barllngton,  lai  Monday  in  June; 
Kmuch/. — Jndge,  Hon.  Thomas  D,  Monroe,  Frankfort;  Cleri(,Joha  H. 
Haona,  Frankfort. 
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FnuikfarL—Sd  Monday  in  Hay  U>d  October, 
L<ntmana.—Jndges,  Moo.  Tbeo.  M.  MeCaleb,  New  Orteaua ;  Hon.  Heary 
Boyce,  Alexandria;  Clerk,  N.  R.  Jenninga,  New  Orleani. 

New  Orieasa. — 2d  Monday  in  December  and  lit  Monday  in  Janoary, 

Opeloiuaa. — IK  Monday  in  AnguaL    Akxandria,  lit  Monday  in 

September.     Shreveport,  lit  Monday  in  October.     Mnnioe,  lat 

Monday  in  November. 

Afi»n«.— Judge,  Hod.  Aaher  Ware,  Portland ;  Clerk,  George  F.  Emery, 

Portland. 

Wiaeawet— lit  Toeaday  in  September.    Portland,  let  Tuesday  in 
February  and  December.    Bangor,  4tli  Tuesday  in  June. 
JHory^aiul.— Judge,  Hon.  Upton  8.  Heath,  Baltimore;  Clerk,  Thomas 
Splcer,  Baltimore. 

Baltimore. — 1st  Taeaday  in  March,  June,  September  and  November. 
SiauackatelU. — Judge,  Hon.  Peleg  Sprague,  Boston;  Clerk,  Seth  E. 
Sptague,  Boston. 

Boston.— 3d  Tuesday  In  March,  4lh  Tue«3ay  in  June,  2d  Toesday 
in  September  and  Ist  Tuesday  in  December. 
JWic%an.— Judge,  Hon.  Rosa  WiUuns,  Detroit;  Clerk,  John  Wmda, De- 
troit. 

Detroit. — 3d  Monday  in  June  and  2d  Monday  m  October. 
Mjju«>;ipi.— Judge,  Hon.  Samuel  J.  Gbolson,  Athens;  Clerk,  Q.  M. 
Ragsdale,  Pontotoc;  W.  H.  Brown,  Jackson. 

Pontotoc.— 1st  Monday  in  June  and  December. 
Jacksoo.— 4th  Monday  in  January  and  June. 
ArifiouH.— Judge,  Hon.  Robert  W.  Welli^  Jefietvon  CiQr;  Clei^  John 
Harrison,  Jefferson  City. 

Jefferson  City. — lat  Monday  in  March  and  September. 
Ntw  Hampikirt. — Judge,  Hon.  Matthew  Harvey,  Hopkinton ;  Clerit,  Al- 
bert R.  Hatch,  Portsmouth. 

Portsmouth. — 3d  Tuesday  in  March  and  September. 
Exeter.— 3d  Tuesday  In  June  and  December. 
Kne  Jeri«y.— Judge,  Hon.  Philetrion  Dickenon,  Paterson;  Clerk,  Edw. 
N.  Dickoraon,  Paterson. 

Trenton.— 3d  Tuesday  in  January,  April,  June  and  September. 
Nta  FiM-i,— Judges,  Hon.  Samuel  R.  Belts,  New  York ;  Hon.  Alfred 
Conkling,   Aubnrn ;    Clerks,  James  W.  MelealT,  New  York ;  Anrelian 
Conkling,  Auburn. 

New  York. — 1st  Tuesday  in  every  month. 

Albany.— 3d  Tuesday  in  January.    Utica,  2d  Tuesday  in  July.    Ro- 
chester, 3d  Tuesday  in  May.     Aabtuu,  3d  Tuesday  in  AugosL 
Buflalo,  2d  Tuesday  in  November. 
North  Carolma. — Judge,  Hon.  Henry  Potter,  Raleigh;  Cleric,  John  M. 
Jones,  Edenton. 

Edenton.— 3d  Mooday  In  April  and  October.     Neubem,  4th  Moa- 
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day  Id  April  and  October.    WilmingUm,  l«t  Monday  afler  the  4lh 
Mooday  in  April  and  October. 
OAto.— Judge,  Hon.  H,  H,  Learitt,  Steabenville ;  Clerk,  William  Miner, 
Colambua. 

ColiimbuB. — 3d  Monday  in  July  and  Sd  Monday  in  November. 
Peimtiflvania. — Judges,  Hon.  John  K.  Eane,  Philadetphia ;  Hon.  Thomaa 
Invin,  Pittsburg;  Clerlu,  Thomas  L.  Kane,  Philadetphia;  R.  B.  Rob- 
erta, Pitlsburg. 

Philadelphia. — 3d  Monday  in  February,  May,  AogUBt  and  Novem- 
ber. 
Pittsburg.— lat  Monday  ia  May  and  October. 
Williamaport. — let  Monday  in  October. 
Skodt  itlorul.— Judge,  Hon.  John  Pitman,  Providence ;  Clerk,  John  T. 
Pitman,  Providence. 

Newport.— 3d  Tueaby  in  May  and  3d  in  October. 
Providence  —lit  Tuesday  in  August  and  February. 
S.  Caro/ina-— Judge,  Hon.  Robert  B.  GilchriBt,  Charleston ;  Clerit.  W. 
Y.  Gray,  CharlcBtoo. 

Charleston.— 3d  Monday  in  March  and  September,  1st  Mooday  in 
July,  and  2d  Monday  in  December. 
Teimeitte. — Jndge,  Hon.  M.  W.  Brown,  Nashville ;  Cler^  Jacob  Mc 
Gavock,  Nashville ;  James  L.  Talbot,  Jackson ;  James  W.  Campbell,  Enox- 
viUe. 

Nashville. — 4th  Monday  in  May  and  November.     Jackson,  Sd  Mon- 
day in  October  and  April. 
Enozville — 3d  Monday  in  April  and  October. 
T*ZM.— Judge,Hon.  JohnC.  Watrous,  Galveston  j  Clerk,  Thomas  Bates, 
Galvestoa. 

Galveston. — 1st  Monday  in  February. 
V*rmoni. — Judge,  Hon.  Samuel  Prentiss,  Montpelierj  Clerk,  Edward  H. 
Prentiss,  Montpelier. 

Rutland.— 6th  of  October.    Windsor,  a4th  of  May. 
Virginia. — Judges,  Hon.  James  D.  HallyburtcHi,  N.  Kent,  C.  H. ;  Hon. 
J.  W.  Brockenbargh,  Lexington;  Clerks,  A.  £.  Cowdery,  Norfolk;  Eras- 
moH  Stribling,  Staunton. 

Rwhmond.— ISth  of  May  and  November.  Norfolk,  30th  May  and 
Ist  of  November.  Staunton,  1st  May  and^October.  Wytheville, 
Wednesday  af\er  3d  Monday  in  April  and  September.  Charleston, 
Wednesday  after  3d  Monday  in  April  and  September.  Clarks- 
burg, Inst  Monday  in  March  and  August  Wheeling,  Wednes- 
day after  Ist  Monday  in  April  and  September. 
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(Fill.  m»U,  pagt  189,  f  338.) 


The  ooaTmieDee  of  Ae  Bar  in  hanng  the  namea  of  reliable  g 
theTsriooa  atatea,  familiar  i  with  taking  depoeitiooi  and  other  Mmtjodieial 
dntiei,  niggeated  the  iMertioii  of  the  following  Let— but  not  tQl  it  waa  too 
late  to  extend  it  farther  than  the  Atlantic  atatn^  without  delaying  the  pob- 
lioatioD  of  the  work. 

Coimectieul. 
Francia  Fellamer,  HartTord.  John  J.  Clereland,  New  Haven. 

Charlea  R.  Ingeraoll,  New  Haven.     lamei  A.  Horey,  Norwich. 

Oeorgia, 
Joaepb  BsDCToft,  SaTannah.  Samuel  A.  Bailey,  Colombiu. 

Charlea  S.  Henry,      "  Alfred  Iveraon,  " 

Wm.  W.  Holt,  Augnsta.  Jamei  Smith,  Macon, 

Maine. 
Thomas  Amory  Debkna,  Portkud.      Frederick  Hobba,  Bangor. 
John  Rand,  "  James  S.  Rawe,        " 

George  F.  Shepley  "  Aaron  Haydea,  Eaatport. 

William  WiUis,  "  Daniel  T.  Granger,  Eaatport. 


Phillip  E 

Maaaaehtiaetts. 
Edward  Q.  L(»iiig,  Boaton.  William  W.  Story,  Boatoa 

George  T.  Curtis,         "  Beoj.  F.  Hallett,  " 

George  S.  Hillard,         "  Charlea  Levi  Woodbury,  Boston. 

Charies  Sumner,  "  Oliver  Freacott,  New  Bedford. 

James  M.  Bunker,  Nantucket. 

Maryland. 
John  Hasnan,  Baltimore.  Levin  Qale,  Baltimore. 

John  Carrerl,  '•  H.  D.  Evana,    ' 
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New  Hampshire. 
Samiiel  Ciuhmaii,  Portsnwutfa.  Luther  D.  Sawyer,  Ooapee. 

Lory  Odell,  "  Samuel  D.  Bell,  Manchwter. 

John  Kelly,  Exeter.  Horace  Ch&ae,  Hopkinton. 

An  Freeman,  Dover.  L.  Charaberlaio,  Eeeoe. 

Ak  Fowler.  Concord.  David  Dickey,  Newport. 

Wairen  Lovell,  Meredith,  Joaiah  Qjiiacy,  Riunney. 

Jared  W.  WiUiama,  Lancaster, 


Alex.  Gardiner,      New  York.  Aoguatua  A.  Boyce,  Utka, 

Jamea  W.  MetcalT,       do.  Joseph  F.  Sabine,  Syraciue. 

Oeorge  W.  Morton,      do,  Aurelian  Coakling,  Anbum. 

Richard  E.  Siilwell,     do.  Ly«ander  Farrao,  Rocheater. 

Jiriia  W.  Nelson,  do.  Henry  E.  Smith,  Bn&lo. 

Charles  W.  Newton,    do.  Leander  Baboock,  Oswego. 

Henry  J.  Hilton,  Albany.  Wm.  H.  Sbumway,  do. 
John  O.  Dickey,  Sadcetts  Harbor. 

Pennsylvania. 
Tbomas  L.  Kane,  FhiladelphiB.  George  Flitt,  Philadelphia. 

Jabez  Burohard,  Philadelphia.  Chariea  P.  Heazlitt,  Pbiladeli^ua. 

South  Carolina. 
H,  Y.  Gray,  Charleston.  George  Butst,  Charleston. 

WiUiam  Blanding,  Charlesloo. 


Norman  Williams,  Woodstock.  Wyltys  Lyman,  Burlington. 

David  Robioson,  Bennington.  Oeorge  F.  Houghton,  St.  Albans. 

Robert  Pierpont,  Rutland.  Oramel  H.  Smith,  Mootepelier, 

Silas  H.  Hodges,      "  Edward  H.  Prentiss,        " 

Sam'l  SwiA,  Middlebury.  Charles  Davis,  Danville. 

Ira  H,  Allen,  Irosburgh. 

Virginia. 
Peter  V.  Daniel,  jr.,  Richmond,  Wiiliam  T.  Heodren,  NorToUi. 
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ABATEMENT,  ^  484,  465. 
ACTIONS, 

a  Tew  general  claaMa  aulIicieDt,  ^  400. 
ACTOR, 

both  poniM  «elon,  ^  513. 
ACT  OF  1846, 

extending  adniinilty  joriadictiDD  to  lakea,  ^  346  to  25a. 

cDDBtitutioEud  under  ihe  commercial  grant,  ^  S4S  to  250. 

Congreaa  may  regalate  it,  {  250. 

the  jnriediction  under  it  ia  practically  admiralty  and  maritime,  ^  350, 251 . 
ACT  OP  1847, 

for  reduction  of  costi,  ^  499,  500,  501. 

nnjust,  inconajatent,  and  impracticable,  $  499,  501. 
ADMIRAL, 

etymology,  ^  3,  38. 

origioally  an  flxecutivB  officer,  ^  3. 

hia  power  tranaferred  to  courts,  ^  4,  33,  38,  39. 

his  jariadiction  conSned  to  the  local  watera  and  the  rcMela  of  hia  otm 
nation,  ^  3,  39,  245. 
ADMIRALTY  COURTS,  ^  2. 

have  taken  the  place  of  the  admiral,  ^  4,  39. 

of  the  United  States,  ^  3IS. 

(heir  organization,  jurladiclioo,  and  powera,  ^  315  to  345. 
ADMIRALTY  LAW,  ^  10. 

derived  from  naval  command,  ^  4,  33. 

dictated  by  common  convenience  and  common  righta  od  the  h^^vray  b[ 
nationa,  ^  4. 

derivea  its  characteristic  prindplea  from  the  civil  law,  ^  5. 

is  properly  the  lawa  r^ulating  the  ahippiog  of  a  parlicular  nation,  en- 
forced originally  by  the  adnuralflt  that  nalioR,  ^  39 — Tid.  Maritime 
Law. 
ADMIRALTY  PRACTICE.— Vid.  Praotkb. 
ADMIRALTY  AND  MARITIME, 

their  aigniiicatioD,  ^  188  to  192. 
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ADMIRALTY  JURISDICTION, 

in  tbe  United  States  still  an  open  queatioo,  ^  9. 

iocreaaed  iiuportance  of  the  subject,  ^  13. 

coiutjlutional  grant  of  it,  ^  19. 

has  received  five  different  construclionH,  ^  19. 

ii  confined  to  tbe  jadictal  powei^to  cases  in  coarts,  ^  33. 

extends  to  all  caaes,  ^  34. 

docs  not  include  the  executive  powers  or  drrais  of  the  adniiml,  ^  33. 
ADMIRALTY  RULES  OF  THE  SUPREME  COURT,       * 

pagei  339  to  348. 
ADVOCATE.— Vid.  Phoctom  *m  AnvociTia. 
AFFIDAVIT, 

fomu  of;  pages  437,  439,  459,  489  to  491. 
AFFREIGHTMENT, 

contracts  cf,  ^  286  to  288. 

agreements  for  maritime  carriage  of  pensos  or  propw^,  ^  296. 
AGREEMENT  OF  1575,  ft  75,  81. 

1S32,  ^  91  to  99. 
ALLEGATIONS,  NEW,  ^  463  to  485. 
AMENDMENTS,  ^  483  to  488. 

may  ba  made  at  any  time,  ^  483. 

in  the  appellate  coort,  §  483,  609. 

cannot  introduce  new  subject,  j  483. 

form  of,  pagt  572,  573. 
AMENDMENTS  OF  THE  CONSTITUTION, 

6th  and  7th  oonadered,  §  193  to  203. 
ANCIENT  JURISDICTION  OP  THE  ENGUSH  ADMIRALTY, 

^  19,  46  to  73. 
ANSWER,  ^  367,  472  to  476. 

time  to  answer,  ^  456, 457. 

extends  return  day,  ^  457. 

must  be  on  oeth,  ^  472. 

form  of,  ^  472  to  4,76—poget  571  to  STS.—Vid.  Claim  and  AMawsa, 
APPEAL, 

right  to  depends  on  amount  recoverable  by  each  party,  ff  404,  581. 

from  District  to  Circuit  Court,  ^  579  to  598.~Vid.  CiBCOiT  ConaT. 

■uspendi  the  sentence,  §  591. 

may  be  new  proofs  and  allegations  In  the  court  above,  ^  S66. 

may  be  diamissed  if  irregular  or  not  proaeented,  ^  607,  611. 

{rom  District  to  Cireuit  Court,  fonoi,  pagtt  592  to  597. 

from  Circuit  Court  to  Supreme  Court,  ^  599  to  616.— Vid.  Sdpbciu 

CODBT. 

forms,  pagat  598  to  602. 
APPEARANCE,  ^  449  to  456.' 
notice  oT,  ^  456. 
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APPEARANCE, 

is  waiver  of  fomi&l  derecta,  ^  458. 

no  one  can  appear  w  iaUrrem  m  rem  vilhont  gmitg  teeuiiij  fx  easf, 
^460. 

appeBTBoee  not  perfect  tiU  he  bu  filed  claim,  aniiver,  and  atiptilation, 
^460. 

on  appeal  in  Circuit  Court,  ^  598. 
APPRAISEMENT, 

of  property,  ^  444  to  448,  498. 
APOSTLES,  \  588. 
ARAGON, 

laws  of,  187. 
ARTICLES  OF  CONFEDERATION,  j  26,  81. 
ARTICULI  ADMIRALITATIS,  ^  82  to  90. 
ASSAULT  AND  BATTERY,  J  309. 

parties  in  cases  of,  ^  392. 

libel  for,  pagt  533. 
ATTACHMENT, 

in  rem,  §  410. 

to  compel  deliyery  of  property,  ^  439,  440,  441. 

of  goods,  credits,  and  effects  in  bands  of  gamiihee,  425  to  433.— Tid. 
Gabkibheeb. 

form  of  libel,  page  474, 484,  533,  551. 

attacbnieot,  paga  553. 
AUSTRIA, 

laws  of;  ^  187. 
ATERAGE,  §  i!95. 

BAIL,  ^  489  to  502. 

order  of  judge  necessary  to  hcdd  to  bail  in  eoaes  ant  tSCO,  j  419. 

form  of  order,  {  416,  page  226. 

marking  for  bail,  §  553. 

marshal  moat  lake  sufficient  bail,  ^  422. 

Sana  of  the  stipulation,  §  423. 

ofbond,paf«  565. 

■tipulatioos,  ^  489  to  503. 

formB  of,  page*  560  to  567. 

no  particular  form  necessary,  ^  489. 

construed  by  the  intention  of  the  law  not  of  the  party,  ^  490. 
BARGEMEN,  ^  284. 
BILL  OF  LADING, 

a  maritime  contract,  ^  286. 

no  necessary  form  of)  §  286. 

not  absolotely  necessary,  }  286. 

libels  on,  pagee  505,  506. 
BODY  OF  A  COUNTY,  §  71. 
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BONDS, 

to  manbal  od  arreat,  pag*  565. 

Biider  act  of  1817,  jMgt  566.— Vid.  STiroLATiON. 
BONDING, 

tXytftfwtj,  ^  444  to  448, 491,  498. 

conaBDt  to  bond,  pagt  568. 
BOTTOMRY.  ^  281, 292, 

b'bel,;NV>502. 
BLACEBOOE  OF  THE  ADMIRALTY,  ^  53  lo  59. 
BREMEN, 

lain  of;  f)  187. 
BRIDQES,  ^  48,  88, 153, 162,  253. 

a  limit  becaoM  the;  sbitract  navigatioi),  ^  96, 253. 
BRITISH  EMPIRE, 

admiral^  jnriadiclioo  toiukm  in  Jiflerept  portiaiM  of  tba  empire— Eog- 
laiid,H6>74, 110. 

Scotland,  ^  115, 116,  307. 

Inland,  ^  117. 

Colooiea,  ^  118  to  165. 

at  different  period^  ^  46,  74,  110,  111,  114,  117,  118,  161,  162,  163, 
192,307. 
BRITISH  GOVERNMENT, 

its  relation  to  oura,  ^  28  (o  31. 

not  ^uded  to  in  the  CoDBtttution  or  Articles  of  Confederation,  ^31, 

the  only  link  that  coanecla  ia  a  conunMi  lanffoage,  j  32. 
BUILDER, 

first  man  who  haa  a  maritime  relation  to  a  ihip,  ^  264. 

thia  service  ia  maritime,  ^  264. 

may  me  and  be  «ed  in  pn-nnum,  and  may  me  m  rem,  §  265. 

riggers — sail  makera — ship  chandlers — m  aiding  to  finish  and  fumidt  a 
new  ship,  have  the  same  relation  to  her  as  the  builder,  ^  266. 

littels  in  relation  to  bnilding,  jiagt  471  to  474. 

CALLING 

defendant,  449. 

the  klwllant,  455. 
CARGO, 

liable  for  freight,  ^  286. 

•ale  o^  %  296. 

ai^iTopriation  of)  ^  296. 

libel  against  for  poneasno,  page  476. 
CASES  IN  COURTS, 

American  Admiral^  jurisdictka  cooGned  to,  33. 
CATALONIA, 

laws  of,  ^  187. 
CHARLES  I., 

reaolutioDa  or  asreemeot  in  time  of,  ^  91  to  99. 
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CHARLES  L~cmfifMwrf. 

omitted  in  Coke'i  reports  after  2d  editioii,  ^  98/ 
CHARTER  PARTY,  If  287. 

DO  particular  form  DeceHary,  ^  287. 

juriwliotioii  is  well  ietlted,  ^  3B7. 

libeb  on,  pagt  509,  512,  551. 
CIRCUIT  COURTS, 

organizatioD  and  jurudictioD,  ^  330< 

practice  oT,  §  578  to  598. 

either  judge  may  hold,  ^  ^0. 

no  origiDal  admiialty  jariadictioD,  ^  330, 578. 

appellate  juriadietion,  ^  320. 

in  caae  of  disability  of  district  judge,  coms  translbrred  to  circuit,  (  321. 

disability  removed,  causes  remanded,  ^  331. 

district  clerk  may  malie  rules  and  oiderm,  Ac,  }  321. 

form  of  order  authorising  district  clerk  to  make  orden,  dbc  ^  333. 

appeals  from  final  decrees,  ^  579. 

only  from  final  decrees,  I)  560. 

final  decree  what,  ^  560. 

amoont  in  dispate,  \  581. 

must  be.  made  to  next  circuit,  (  583. 

and  while  district  court  is  sitting,  ^  588. 

usual  time,  ten  days,  ^  583. 

must  be  in  writing,  ^  663,  565. 

no  form  necessary,  ^  583. 

notice  ot;  ^  584. 

security  and  jiwtificatkMi,  ^  585. 

formal  appeal,  \  585. 

three  classes  of,  ^  586,  587. 

documents  to  be  returned,  and  when,  ^  588. 

aponles,  ^  588. 

appeal  from  the  circuit  court  may  be  made  in  tan  days,  i  597. 

at  any  time  within  five  years,  ^  69?, 

testimony,  how  settled,  }  597. 

decree  of  supreme  court  is  executed  in  the  circuit  court,  ^  598. 

remittitur,  {  596.— Vid.  Scfrkmb  Codkt. 

circuit  court  executes  its  own  decree,  ^  589^ 
CITATION  ON  APPEAL,  }  604. 

form  of,  pagt  600. 

to  coDunence  suit,  pqgt  2S8,  554. 
CIVIL  LAW,i5. 

practice,  ^  351,  353. 
CLAIM,  ^  461  to  465. 

no  form  necessary,  ^  461. 

must  be  twom  to— may  be  piU  in  befcn  ntnra  if  prooMi^  |  468. 
78 
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CLA IM — eontituud, 

furm  of  clBim,  {  462,  page  257,  436,  SA9. 

■eparate  claimants  put  in  Mparate  claims,  ^  463. 

who  may  claim,  j  463. 

consuls — public  officera — underwriters,  j  463. 

must  be  separate  claims  to  Mparate  libels,  }  4M. 

simple  claim  it  no  defence]  §  465. 

form  of  claim  aod  answer,  paga  431,  435,  464,  463. 

cbtm,  anamr  and  exception,  page  569. 
CLASSES  OF  POWERS  IN  THE  CONSTITUTION,  f  27. 
CLASSES  OF  CASES  GRANTED  TO  U.  8.  JUDICIARY,  j  16, 

35,36,199,200,201. 
CLERKS, 

appointed  by  courts^  j  331. 

their  oath,  §  331. 

their  bond,  I  331. 

duties  and  powera,  §  333. 
CLERK  OF  THE  DISTRICT, 

eppointcd  by  the  judge,  j  331. 

may  make  rules  and  orden,  and  take  teslimony  in  case  of  dinhility  of 
the  jiKJ^  §  321. 

form  of  the  order  of  the  circuit  judge  in  sneh  ease,  }  333. 

keeps  minutes  and  filea — adminisiers  oatui,  takes  bBil~keep«  aeooant^ 
§  332. 

may  be  attached,  §  332. 

ahould  keep  an  admiralty  register,  {  333. 
CODES,  MARITIME, 

of  C<HitiuenIal  Europe,  §  M,  173,  177,  I7& 

Rhodian,  j  179. 

Jerusalem,  i  180. 

OleiOT,  i  181. 

Dorane,  Westropeile,  §  18&. 

Amsterdam,  Encbysen  sod  Starem,  §  18S. 

Low  eotintries,  ^  183. 

Wisbuy,  ^  163. 

Consulat,  ^  184. 

Guidon.  ^  185. 

Hanse  towns,  ^  186. 

Norway— Two  SicUies— Iceland— Denmark— Lubee,  Pin  and  Florenea 
— Pnusian  States— Venice  and  Aostria— Catalonia— Arr«gon—T»- 
fe"*** — Majorca — Sweden — Hamborp- — Ruma— Bremen— Papal 
State*— Qenoa— Sardinia,  ^  187. 

eommentatore  on  these,  and  elementary  maritime  writers,  \  210. 

none  of  them  adopt  the  English  role  of  juriidietion,  ^  311. 

they  treat  of  all  eaan  of  ships,  sbiptHng  and  marhine  commete^  (  811. 
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COKE,  LORD 

led  the  attack  oo  the  adinindtr,  ^  0,  74. 
noacnipaloua  and  tynumioJ,  ^  S,  81, 108. 
triumphed  wet  the  adminJty,  ^  Bl. 
COLLISION,  ^  312. 

libel  Tor,  pagt  531. 
COLONIES, 

Britith,  ^  45,  109. 

admiralty  juriadietiaa  in,  $  118  to  165. 
COLONIAL  COURTS,  $  19, 118, 151  to  IM. 

ereatedbr  royal  commiMon,}  118,  121,  ISS. 
COMMENCEMENT  OF  SUIT,  j  413. 
COMMENTATORS, 

on  maritime  law,  ^  210. 
COBOtERCE,  ^  28, 29. 

power  to  regulate,  {  207,  248. 
wMom  rfthe  proviaioa,  {  206. 
of  the  lakes  and  rivera,  §  242,  243,  244,  245. 
COMMISSION, 

a  dtdmuu  pottttafnt,  $  531,  532. 

txnr  iMoea  to  an  enemy's  country  in  prise  cawa,  {  S31. 
■node  of  iaBoiof  regulated  by  the  court,  {  531. 
how  executed,  j  632. 
act  regulating,  ^^«  421. 
form  of,  page*  450  to  454. 
tu6  ffiafUM  vieutitttJitut,  {  533. 
lettere  rogatory,  $  533. 
form  of,  pagt  590. 
COMMISSIONS, 

of  admiral,  j  48,  49,  50, 113. 
colonial,  J4dil09<  lis. 
govenwr,  $190tol23. 
vice  admiral,  §  123  to  141. 
admiralty,  to  officers  of  state,  ^  143  to  149. 
judge  of  ttie  colonial  court  of  admiralty,  f  151  le  ISO. 
their  general  extent,  j  161  to  165. 
subject  matter,  ^  161. 
place,  ^  162. 
persona,  ^  163. 

their  jtiriidictkiit  was  ezeroied,  ^  IM. 
to  eolooial  judges  and  vice  admirals,  jf  124,  ISO. 

thoM  show  the  source,  OKtent,  and  definition  of  the  jarisdictioa  in 

the  ooloaies, }  161. 
as  to  sabjeet  mailer  they  eabraoe  the  largest  jnrndiction,  espeeiall/ 

itmliiHing  the  eases  denied  to  the  EagUsit  adairalty,  (  161. 
a*  to  plaoe  equally  exteosire,  ^  162. 
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COMMISSIONS— cmlHUMif. 

aa  to  penoDB  eqaallf  exteoiiTe,  ^  163> 

their  juriadictioa  wu  active  not  donnant,  }  164. 

^tbe  king  run  through  hia  whola  dominiooi,  ^  118. 
COMMISSIONERS, 

to  take  affidavite  and  bail,  itatatM  in  relation  to  them,  pagu,  419,  420, 
423. 

their  powen  and  duties  |  338,  339~7af«  340,  rale  5,  and  340,  rule  3S. 

matters  may  be  referred  to  then,  {  339— p^>  347,  mlc  44. 

have  power*  of  master  in  ehaocery.  ^  339 — paga  347,  role  44. 

hare  powen  of  magisMte^  \  338,  jMg*  423. 

list  ofU.  S.commimionen,pc^G10, 
COMMON  LAW, 

auita  at,  ^  193. 195  to  203. 
COMMON  LAW  COURTS, 

atrife  with  the  admiralty,  $  74  to  110. 

jealonay  and  selfiahnea^  {  74,  82,  91. 
COMPLAINTS, 

of  the  cobnialti  referred  to  the  land  and  rerenoe  caaea  which  were  tried 
in  the  admiralty,  not  to  maritime  eawa,  }  165. 
CONFEDERATION, 

arlides  of;  }  S5,  31. 
CONSOLIDATION,  j  5S1. 
CONSORTSHIP,  5  298. 
CONSTITUTION, }  1^  20. 

diaeuwad  and  adopted  aa  it  ti,  f  30. 

by  compromioea,  {  30. 

conaiata  mainly  of  granta,  {  23. 

not  a  code,  j  22. 

coareye  elemental  powen,  §  26. 

for  expresaed  purpoaea,  j  27. 

claHea  of  poweia,  {  27. 

granta  to  tite  goverom«)t  of  the  U.  S.,  not  to  eourta,  {  28. 

not  founded  aa  any  other  government,  nor  made  alter  any  pattern  or 
atandard,  $  30. 

all  ita  words  aigniScant,  {  21,  37,  3S,  135. 
CONSULAT  DE  LA  MER— CONSULATE  OP  THE  SEA— IL 

CONSOLATO.  j  184. 
CONSUL, 

may  claim  for  persona  of  his  own  nation,  $  469. 
CONTINENTAL  EUROPE, 

marine  laws  and  ordinancea  of)  {  172, — Tid,  Codbs  MAarriHC. 
CONTRACTS, 

their  jnricdictioa  dependa  on  subject  matter  not  on  locality,  j  254,  256 
CONTRIBUTION,  AVERAGE,  §  29S. 
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CONTDMACY  AND  DEFAULT— Vid.  DMiOLT. 
COPIES  OF  PLEADINGS,  $  488. 
COSTS  AND  FEES,  j  508,  549  to  553. 

getMral  and  omfomi  tariff  of  feea  deurable,  $  508. 

slipnlatioDi  for,  f  413, 460. 

fXNli  eotirelj  id  ducretioD  of  cour^  j  549. 

vary  according  to  equity,  and  to  the  eoodiMt  and  eircanutaoMS  of  the 
party,  §  549,  652. 

never  deoraed  againat  the  government,  i  549. 

may  be  tbrowa  on  the  i»octor  or  adrooata,  j  551, 

may  be  apportioned,  §  553. 

bow  taxed,  j  S53. 

where  filed,  $  663. 

in  the  Hupreme  court,  J  616. 
COUNTY,  §  71. 

COUNSEL  FEES  ALLOWED,  $  552,  616. 
COURTS 

having  jariadiotion,  have  power  to  admioiater  joatiee  to  that  extent, 
{  17,  204. 

jurisdiction  to  commeace  give*  juriidiction  to  fiiiidt  and  execute,  $  17,204. 

variona  kinds,  j  2,  39,  43,  315. 

jnriedictioa  and  conne  of  procednre  different,  §  197. 

jnrodietioa  depend*  on  conatitalion — courae  of  procedure  on  atatate, 
i  197,  203,  204. 

nine  court  acta  aa  court  of  law,  equity,  and  admiralty,  j  327. 

U.  8.  conrta  have  all  neceamy  powera,  §  326. 

they  are  prize  courta,  imtaDce  coarta,  criminal  courts,  {  330. 

U.  S.  conrta  are  of  limited  juriadiclioii,  f  15, 403. 

their  organization,  §  314  to  345. 

lilt  of  jndgea  and  terms,  page  604  to  610 — Vid.  DirraiOT  Codit.— 
CiBCDiT  Court. — Sdpbemb  Cocbt. 
CRIMES,  i  570  to  573. 

practice  aame  as  in  common  law  courts,  j  572. 

llmitationa,  j  576,  577. 
CROKE'S  REPORTS  MUTILATED,  }  98.     , 
CURRENTS,  ^  238,  239,  240. 

DAMAGE. 

on  the  high  aeaa,  $  308  to  312. 

to  person,  §  309. 

to  abip,  i  310  to  312. 

to  goods,  §310,  311. 
DEATH 

does  not  abate  anlt  if  cause  of  aclloa  Borrtve,  j  484. 

anit  proceeds  in  the  name  of  the  executor,  ^  484,  485. 
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DECREE,  $  541  to  554. 

variei  according  to  cue  for  or  againct  difl«KOt  parties  {  541. 

interloeatoiy  or  final,  {  542. 

court  decides  the  princi|de8  and  rcTen  detaili,  §  543. 

reference,  544  to  546. 

against  gtipulaton,  §  547,  557. 

ID  a  suit  m  rtm  may  be  «  dectee  in  ptnttwn,  $  547. 

correcting  or  varying  decree,  §  548. 

appeal  suapendB,  {  590,  591. 

may  be  carried  intn  effect  before  appeal  on  motion,  {  596. 

Caption  of  orders  and  decree,  page  574. 

Order  of  candemnatioD  by  default,  with  refereoce  to  a  commi*- 

■ioner,  page  574. 
The  like,  on  the  merits  ader  hearing,  pagt  574. 
The  like,  ia  a  cause  of  damage,  page  574. 
Order  of  coafirmation  of  the  report  of  a  e 

decree,  with  judgment  against  the  bail,  page  575. 
Final  decree  for  a  sum  certain,  with  eosts,  page  575. 
Final  decree  on  the  raeriti,  with  a  reference,  page  575. 
Final  decree  of  forfeiture  on  a  libel  of  intbrmation,  page  575. 
Final  decree  for  the  defendant  in  a  poasooaory  or  petitory  suit,  page 

676. 
Final  decree  on  a  peremptory  exception  to  th«  Ubel,  page  573. 
Decree  ovemiUog  exeeplim  to  an  answer,  page  576. 
Decree  settling  priority  in  the  distiibntioa  o£  the  proceeds  in  conit 

in  MTCtal  causes,  page  577. 
Decree  for  a  libellaat  on  a  charter  party,  page  577. 
Decree  on  a  special  motion,  dwniaaing  a  libel  where  pent  ess  had 

improperly  issued,  page  578. 
Decree  for  wages,  and  short  allowaDca  for  a  part  of  the  royage, 
and  forfeiture  of  the  residaa,  p^e  578. 
DEDIMUS  POTESTATBM,  j53l,53S,;Mj'c4Sl. 
DELIVERY  OF  PROPERTY  ON  STIPULATION,  §  444  to  448. 
in  seizure  eaaei,  ^  445,  446. 
object  is  to  save  expense,  {  447. 

applieatioa  cannot  be  made  except  by  a  party  to  a  cauae,  §  44S. 
DEFAULT,  i  449. 

of  defendant,  }  449,  453. 

of  Ubellant,  {  455. 

inperMonam,  j  449. 

tn  rm.  $  452. 

may  be  set  aside,  {  450,  451,  455. 

of  defendant,  when  property  is  attached,  j  400, 

of  garnishee,  j  459. 

decree  on  default,  page  574. 
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DEFENCE, 

maat  be  Kt  ap  in  annrer  or  aB^atioin,  {  465. 

DO  defence  can  be  heard  which  ia  not  spread  beTore  the  eonrt,  §  465. 

differeet  deTeDces  may  be  set  tip  in  same  pleading,  §  482. 
DEMURRAGE,  §  279. 

libels  rot,pagu  518,  530. 
DENMARK, 

laws  or,  §  187. 
DEPOSIT  OP  MONEY  AS  SECURITY,  §  491. 
DEPOSITIONS  DE  BENE  ESSE,  $  520  to  530. 

no  presnniptioiu  in  their  favor,  |  520,  528. 

aathoritjr  to  take,  limited,  $  520. 

depoaitiona  prima  faeit  evidence,  in  what  cases,  $  528. 

before  what  officers^  $  522, 

how  taken,  j  523  to  530. 

notice,  j  524,  620. 

bow  served,  {  524. 

mode  of  taking,  {  525. 

how  sent,  {  525. 

how  opened,  j  525. 

exceptions  to,  {  526. 

as  ikr  Bs  known  shonld  be  made  before  the  mapstnite,  §  53S. 

taken  dnring  the  session  of  the  court  inadmissible,  §  529. 

taken  without  notice  good  cause  for  a  continuance,  j  529. 

cannot  be  read  without  showing  the  reason  for  taking,  {  530. 

act  regulating,  page  420. 

torata  of  taking,  page  441  to  450, 

on  coDunisoon,  page  453. 

in  preparalorio  ia  prize  aue»,pagt  591. 
DETENTION, 

libel  for,  pagu  518,  525. 
DISTRICT  COURTS, 

their  organizatbn  and  jurisdietioD,  §  316  (o  319. 

have  cognizance  of  all  caaea  o(  admiralt;  and  maritime  jnriadietjon, 
§317. 

judges  must  reside  in  diatrkita,  {  318. 

terms,  stated  end  special,  {  318. 

aim  to  adminiater  ja  slice  speedily,  j  318. 

always  open,  j  318. 

inability  ofjudge— matahal  may  adjourn,  {  319. 

death  of  judge — all  cases  cootinoed,  $  319. 

disability  of  jndge,  §  319, 

judge  interested,  §  323. 

appeals  from,  j  320, 679  to  598. 

after  appeal  district  court  can  maks  no  nder,  §  988,  589,  591. 

may  be  prohibited,  §  591, 
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DISTRICT  COURTS- 

eaoae  and  funds  are  tmnderred  to  drcoit  court,  {  589. 

mode  of  appealing,  {  589. 

enralled  decree  remuDB  belov,  and  ia  a  decree  lill  reveraed,  f  590. 
DOCKAGE,  $  ass. 
DROITS, 

oTadminltf,  none  in  D.  S.,  j  33. 
DUPLICITY, 

pleadings  may  be  doable,  §  4S2. 

EDWARD  I, 

ordinaoces  of;  j  55  to  59,  64,  65. 
ELIZABETH, 

agreeroeot  in  time  oT,  §  75. 
ENGLAND, 

maritime  cases  tried  ia  all  tbe  saperior  conrts,  f  42. 
ENGLISH  ADMIRALTY, 

anoent  jurisdietioo,  {  46  to  73. 

was  very  extensive,  §  46. 

jorisdictioQ  not  derived  from  statute,  but  prerogative,  f  47. 

commiiBdon  of  the  admiral,  §  4S,  49,  50. 

agreement  of  1575,  j  76. 

articuli  admiralitatia,  §  82. 

reaolutiaDBofthejudgeain  time  of  Charles  I.,  j  91. 

strife  with  common  law  courts,  j  74  to  110. 

acts  of  the  Republican  Parliament,  j  100  to  102, 

modem  jurisdiction,  j  81,  fil,  103  to  107. 

at  the  time  of  the  Americin  Revolution,  §  111  to  113. 

very  limited,  §  111. 

no  reason  for  conferring  that  limited  jurisdiction  on  the  V.  8.  jiorcm- 
ment,$  111,190. 

English  deeiaiona,  not  authority  on  questioaa  of  jurisdiction,  }  257, 261.' 

many  cases  decided  in  our  courts  on  English  authority,  j  258. 

weight  of  authority  against  the  English  cases,  }  258, 259,  260. 

the  general  maritime  law  is  the  only  guide,  {  262. 

looked  upon  with  jealousy,  j  6. 
ENGLISH  DECISIONS, 

not  authority  on  jurisdiction,  j  257  to  261. 

rule  of  decision  always  denied  here,  j  8. 
ENROLMENT  OP  DECREE,  j  554. 

EftUITABLE   JURISDICTION  AND  POWER  OF  THE  ADMI- 
RALTY, S  41,  42,  329. 

has  not  the  characteristic  powers  of  a  court  ofequi^,  §  329. 

decides  on  equitable  princdplea,  §  329. 

equity  charaoteriEes  the  practice,  j  358. 
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ETYMOLOGY, 

ofadinira],  wliiiiTaltj',iii&ritiiiM]i»'nJ,iiantical,  {36, 189,  213,  note  a. 
EVIDENCE,  §  515  to  538. 
I,  §  518. 
.,5  619. 

depocdtiona  de  bmi  utt,  }  520  to  530. 
coatmiasian,  or  itdimiu  potnfUm,  j  G3],  532. 
letten  rogatory,  {  633. 
porliem,  }  534  lo  538. 
maater,  §535. 
mippleloiy  oath,  j  536. 
iedaoij  oath,  §  538. 

teatmiany  in  court  taken  down  by  clerk,  J  527. 
may  be  lued  on  appeal,  j  527. 
EXCEPTIONS,  }  368,  466  to  471. 
to  tbe  Ubel,  §  466  to  469. 
to  answer,  §  466,  470. 
to  interrogatoriea,  $  466,  470,  479. 
to  report  of  commivoner,  i  466. 
to  depoeitioD^  i  526. 
dilatoiy  ezceptiona,  §  468. 
peremptory  exception!,  j  468. 
form  of  csceptioQ,  $  467,  469. 
proceediogf  on,  $  470, 471. 
fornu  of  exceptioQS, 

eiceptiona  by  the  Ubellant  to  report  ofeommiMioner,  page  580. 

exceptKHie  by  the  defendant  to  a  report  of  the,  clerk  or  a  commw- 
uooer,;>^«  561. 

a  dilatory  exceptbn  to  a  libel,  page  259. 

a  peremptory  exception  to  a  libel,  page  260. 

excepti(»iB  to  a  libel  for  a  nuxjoioder,  page  581. 

exceptions  to  an  answer  for  HCandal  and  impertinence,  pag«  582. 

eiceptionB  to  an  answer  for  insufficiency,  pagt  583. 

exceptions  to  interrogatories  to  a  party  or  gamiahee,  pagt  584. 

exceptions  to  answer  of  a  party  or  garnishee  to  intern^toriei^ 
pageSSi. 

exceptioas  to  depositions  de  bmt  «m«,  pqe»  585. 
EXECUTION,  i  555  to  569. 

Bgaioat  property  in  hands  of  garnishee,  f  460. 
against  garnishee,  §  460. 
may  be  by  attachment  j  555. 
party  may  be  imprisoned  on,  §  555. 

against  goods,  combining  the  nature  ofa  capiat  aoi ,fierifatiai,  f  555. 
ibmiof$556. 
'      ran  through  the  state,  {  556, 
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£X&CUTION-«mfiaHw{. 

ki  &vor  of  goTemmeot  run  thron^Knit  the  United  Btalea,  j  556. 
MMttiwn*  cxponw,  J  557  to  559. 
forms  of  execu  tioiia, 

venditioni  expana*  on  an  interlocntoiy  order  in  a  caae  <£  nlvage, 

pagt  591. 
i>tnditiotti  uponof  oa  a  fib«l  •TiDfimnatioo,  pojfa  591, 
»n  execution  in  the  nature  of  a  Jitri  Jadat  and  of  a  capiut,  pagt 

591. 
attachment  to  compel  the  defendant  to  perform  a  dectee,  pag*  581. 
ajfrn/ofiai  against  goods,  chattels  and  bads,  pagt  591. 
the  manhal's  return,  pagt  591. 
fiXECTTORS  AND  ADMINISTRATORS,  f  385,  484,  485.' 

may  be  admitted  to  prowcute  or  defend  by  amendment,  on  motion, 
§  484,  465. 

FEES,  j  550  to  553. 

of  marHhal  and  clerk,  §  550. 

act  regulating,  pagt  418. 

fee  bill.  New  York,  pagt  413. 

fee  bill  of  the  state  court  of  admiralty,  pdf<  415. 
FISHERIES,  {  174,  241,  263,  277,  281,  298. 

form  of  libel  on  a  whaling  contract,  pagt  510. 
FLORENCE, 

lawe  ot;  i  187. 
FORFEITURE,  j  301  to  303. 
FOREIGN, 

reseele,  §  272,  273. 

Hiaies  of  the  union  forefgn  to  each  other,  j  2t, 
FORMS,  J  371. 

none  establiehed,  i  371. 

coarenieDt  and  usefol,  {  371. 
FRANCE,  §  45,  172. 

marine  ordinanoes  of,  junly  celebrated,  {  173: 

maritime  jurisdiction  extensive,  §  172  to  176. 
FREIGHT,  j  286  to  288. 
FRESH  WATER,  j  151, 249. 

GARNISHEES, 

moat  be  named  in  hltel,  ^  407,  409,  410. 

muat  be  dted  to  appear,  §  425  to  433. 

muat  aj^iear  and  answer,  {  459. 

interrogatoriea  to,  §  459. 

may  be  mode  perwnally  reeponeible,  {  459. 

if  he  deny  having  property,  the  libellaat  may  reply,  S  4S9. 
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GENERAL  ADMIRALTY  JURISDICTION,  ^  19. 
GENERAL  GOVERNMENT, 

not  fonned  after  the  iiHtitutioaa  of  Great  Britain,  u  a  pattern  w  pareat, 
S  S9  to  32, 194. 

withiD  its  own  sphere,  original  and  iadependent,  j  25,  S6,  S7. 

limited  in  its  objeeli  mainly  to  Ibreign  and  interior  relation*,  j  27. 

its  importance  to  ihe  peoplet  the  slaiei  and  the  nation,  {  313. 
GENOA, 

lam  of,  §  187. 
GODOLPHIN,  §  103,  lOa 
GRANTS, 

conatitntional,  {  23  to  38. 
GREAT  BRITAIN, 

not  allnded  to  in  the  conatitution,  §  30,  31, 192; 
GOIDON, 

de  la  mer,  §  185. 

HAMBURG, 

maritime  law  of,  §  187. 
HANSE  TOWNS, 

laws  oT,  186. 
HASTINGS, 

ordinances  at, }  59. 
HEARING, 

or  trial,  j  513  to  540. 

ax  parte  on  da&nlt,  j  449,  514,  515. 

notice  of— regulated  in  each  diatriet,  §  513, 

conductofthehearingsabjeetto  the  diaeretion  of  the  court,  §  515,  5Ifl, 
540. 

limited  by  proofs  and  aHegationB,  §  517. 

further  proof,  {  540. 

how  conducted  uanally,  $  517,  527. 

eridence,  ^  518. 

pleadinffa,  A  518. 

answers  to  interrogatoriBs,  {  519. 

depositions,  j  520. 

in  circuit  court  on  appeal,  t*  a  new  trial,  {  593,  594, 

eonrae  of  hearing  on  appeal,  i  594. 
2  HENRY  4, 

atatnte,  chap.  2,  §  73. 
HIGH  AND  LOW  WATER  MARK,  §  48,  50,  56,  57,  59,  61,  «8,  71.— 

Vid.  Tide. 
HYPOTHECATION,  }  290,  291,  292,  293. 

parties  in  caaes  of,  $  393, 394,  396. 
ICELAND, 

laws  of,  §  187. 
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IMPRISONMENT, 

ftlw,{30g. 

w  tmoeM,  4  4S4. 

more  noMMBry  in  maritinw  caaes,  §  4S4, 
INFORMATION, 

procwdingB  oa  a  libel  of  iaTomiation  in  rtm,  pagi  462  to  471, 

libeU  of  iafbnnatioii,  page  ^2,50,  546,  548. 
INFORMER, 

may  sue  in  the  admiralty,  {  303. 
INHIBITION 

may  iMue  to  distrist  court,  {  501. 

form  of,  pagt  S96. 
maUISITlON, 

at  aaMDboraagh,  j  60  to  61 
INSTANCE  CAUSES, 

Dot  tried  by  jnTy,  §  330. 
INSULT   AND   INDECENCY   TO  A   FEMALE   PASSENQER, 
$309. 

libel  for,  rv*  531. 
INSURANCE,  }  294. 

peculiarly  a  maritime  coDtmct,  $  263,  294. 

jucudiction  Dever  denied  out  of  g.ngUnit,  }  394, 
INSURERS 

may  claim,  j  463. 
INTERNATIQNALITY,  j  S4,  27,  41, 42, 190,  206. 
INTERPRETER, 

oath  ta.page  590. 
INTERROOA TORIES,  j  477, 478. 

form  of.  i  478. 

in  case  of  racknen  or  abeenoe,  titae  allowed  to  anawer,  j  480. 

forma  of,  direct  and  croM,  on  comminiMi,  pages  451,  452. 

iDtarrcgatoriea  propoonded  to  a  party  or  ganuehee,  pafi»  571, 585. 
aonren  by  a  party  to  interrogatoriee,  piige  586. 
atandiog  interrogatoriee  m  prepanUorio,  in  prize  caae*,  page  5S7. 
the  oath  to  be  administered  to  tritDeMca  ezaroined  on  interragato- 

ries,  page  590, 
the  oath  to  be  adminiitered  to  an  interpreter,  jiitf*  590. 
IRELAND, 

court  of  admiralty  in,  4  117. 

JAMES  I., 

grieranoee  and  aniwer  in  time  of)  §  81  to  90. 

aitknli  admiralitatie,  §  82. 
JEALOUSY, 

n  law  courts,  j  74,  81,  98, 108, 112. 
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JSRDSALBM, 

laws  oi;  §  ISO. 
JOINDER, 

ofpaniMand  causes  of  action. — Vid.  Libeu — Partieb. 
JUDGES  OF  U.  S.  COURTS, 

how  appoJDted,  {  335. 

their  oath,  i  335. 

their  commiaMoaa,  §  326. 

DO  aeporale  admiralty  comminion,  j  327. 

may  not  practice  law,  {  327. 

list  of;  page*  605  to  609. 
JUDICIAL  GRANTS.  §  28. 
JURAT  TO  LIBEL  OR  ANSWER, 

bj  attoraey  ia  &ct,  pt^e  520. 

by  proctor,  page*  515,  518. 
JURATORY  SECURITY,  j  603. 

form  of,  §  502. 
JURISDICTION,  §  13. 

what  it  is,  j  13, 

consists  of  power  to  adjudicate  and  to  enforce,  §  17. 

the  power  to  begin  implies  the  power  to  complete,  j  17. 

aeceaaarily  exduaire  of  the  power  of  other  natioiis,  $  14. 

all  eseeptions  to  it  are  derived  from  the  nation  itself,  }  14. 

of  U.  S.  oonrts  is  limited  by  statute  and  by  constitution,  §  15. 

deriTed  from  the  coostitutioB,  j  15. 

distnbuted  and  mad«  actire  by  Congreat,  $  15. 

limited  to  place,  to  persons,  and  to  subject  matter,  $  16. 

UMiat  be  viewed  in  U.  S.  under  two  aspect^  poLtical  and  judicial,  j  18. 

the  jurisdictioD  of  government  as  a  soTcreigaty,  and  that  of  the  courts 
as  cour^  §  18. 

constitutional  grant  of  admiralty  juriadictton,  J  19. 

anciently  a  source  of  profit,  f  54. 

has  received  five  diSerent  coiistnictions,  4 19. 

Supreme  Court  have  not  power  to  limit  or  to  extend  the  constitutional 
junsdictioD,  j  396. 
DOT  baa  the  Congress,  §  247. 

of  the  admiralty  restrained  in  England,  j  6. 

same  rale  contended  for  here,  j  8. 
JURY, 

trial  by,  j  ^  193  to  203. 

Congreae  may  require  admiralQr  causes  to  be  tried  by  a  jury.  $  194, 
196, 197. 

this  would  not  affect  the  jorisdiction,  {  197,  26], 

inatance  and  prize  cases  not  tried  by  jury,  }  330. 

criminal  cases  triad  by  jury,  j  330. 
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JUSTIFICATION, 

of  aoretiei,  $  413,  pag«  429,  435. 

KENT,  CHANCELLOR, 

held  EogKah  mie  to  prevail  here,  §  8. 
KING'S  BENCH, 

in  Eo^and  adminiaten  the  maritimB  law,  §  48, 

may  iwiie  prohibiiiana,  but  isnuot  confer  or  destroy  the  jiiriadiclioa  of 
the  admiralty,  {  113. 

built  up  and  extended  the  maritime  law  noder  Lord  Manafleld,  }  42. 

LADING  AND  UNLADING  CARGO,  §  285. 
LAKES,  j  28,  S06,  224  to  255. 

all  caiBB  that  happen  on  the  ocean  may  happen  on  the  laliea,  §  245, 
seizuree  on,  §  303, 
LANGUAGE, 

the  only  link  that  connects  our  constJtatbQ  with  the  English  inatilU' 
tioQB,  j  32. 
LAW. 

adniimlty^Vid.  Abmibalty  Law. 
maritime — Vid.  Mabitihe  Law. 
common — Vid.  Common  Law. 
LETTERS  ROGATORY,  §  533. 
LIBEL,  §  366,  372. 

must  be  filed  before  procesa  can  iMoe,  {  372, 

what  it  ia  and  what  it  ahouid  contain,  j  373,    ' 

the  form  of  a  libel,  $  374. 

the  addi<esa  is  alwaya  the  aame,  $  379. 

statement  of  parties  and  of  the  action  varies,  j  379  to  400, 

parties,  libellante,  j  380. 

real  pcutiea  ahonld  be  the  nominal  parties,  §  380. 

all  parties  entitled  on  same  facts  to  aame  r^ef,  and  no  other  should 

be  joined,  §  380. 
in  cases  of  nlvage,  §  381. 
it)  cases  of  wages,  {  382. 
in  cases  of  seizure,  ^  383. 
suits  may  sometimes  be  brought  in  offiraal  name,  f  383. 

sometimes  in  the  name  of  one  person  for  many,  f  384, 
master  may  sue  in  his  own  name  for  his  owners,  ^  384. 
parties  having  no  independeatwill  cannot  sne  in  their  own  name — 
married  woman — idiots — lunatics,  {  385. 
moat  have  gnardians,  i  385, 
may  sue  here  as  he  might  sue  at  home,  i  386. 
if  be  have  acharacterisiic  right  at  home  he  may  sue  in  it  here, 
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LIBEL— coRjMunl. 

ir  be  BUM  ID  any  ris^t  or  cbaracter  be  moit  ahow  it  in  hii 
libel,  4  386. 

partiei,  delbidaota,  i  367. 

if  liable  jointly  alone  or  nrerallr  alone  moct  be  ttid  wo,  i  387. 

IT  liable  jointly  and  aererally,  or  in  MoUdo,  may  me  a  pert  oral],  k  387. 

may  same  aome  and  describe  the  othen,  ^  367. 

if  there  be  a  lien  may  proceed  in  rem,  (  387. 

if  party  and  thing  are  both  reaponnble  may  me  both,  4  387. 

should  be  aptly  described,  ^  388. 

lor  materiala,  may  join  ship  and  fragfat  m  rtm,  f  388. 

or  may  nie  maater  or  owner  ifipcnonani,  §  389. 

for  wagea,  who  miy  be  joined,  {  390. 

for  pilotage,  j  391. 

for  aannlt  and  beating,  $  393. 

for  maritime  hypothecation,  $  393. 

bottomry,  {  304. 

powenory  and  petitory  actiooa,  k  395. 

the  admiralty  mlea  of  the  anpreme  court  are  not  exclutive,  f  396,  397. 

portiea  may  be  stricken  out  or  added  on  motion  or  petition,  or  by  mp- 
plemental  pleading,  ft  398. 

readence  of  partiee  ahould  be  atated,  $  399. 

properly  must  be  alleged  to  be  in  the  diatrict,  }  399. 

statement  of  the  cause  of  action,  {  401. 

must  be  set  forth  in  articles  numbered,  ^  403. 

without  exaggeration,  $  401,  402. 

must  state  every  fact  neeeMary  to  give  jnriadictioi),  and  to  abow  the 
right  oT  the  party,  f  402. 

may  jnn  auy  number  of  cauKi  of  action  in  ptrtonam  or  in  rrm,  (  403. 

where  party  sues  for  himself  and  othera,  the  rights  of  others  should 
appear,  ^  404. 

in  caaea  of  joinder  or  of  salvors  and  mariners,  the  rights  must  be  pro- 
perly stated,  the  decree  should  be  aepaiate  and  distributive,  4  404. 

should  Btate  the  amount  olaitaed,  4  405. 

libel  not  conclusive  as  to  amount,  4  405. 

in  seizure  cases,  place  of  seizure  must  be  stated,  4  406. 

and  offence  correctly  described,  4  406. 

garnishees  should  be  named,  4  407. 

juriadictioD  must  appear  from  libel,  4  408. 

prayer  of  the  libel,  4  409. 

for  proceM,  4  409, 410. 

for  relief,  4  4U. 

interrogatories  to  the  Ubel,  and  anawen  to  them,  4  412. 

must  be  i^ned  and  sworn  to,  and  filed  before  prooeas  can  iasue,  4  413. 

when  it  prays  for  only  a  citation,  need  not  be  sworn  to,  4  413. 

usually  signed  by  advocate,  but  not  oeoeanry,  4  413, 
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LIBEL — centinued. 
pTOMdeDt*  of  libel^ 

Ubeli  of  inrormation,  paget  462,  643,  546, 54S. 

libela  m  ptrtonam,  pagti  SOS,  473,  474,  484, 487,  4S8, 501 ,  506, 509> 

618,  526,  531,  532,  637,  551. 
libek  against  TeMcIs,  pagti  472, 473,  475, 476, 481,  462, 485,  486, 

491,  403, 4M,  500,  505,  532, 525,  529,  538  to  548. 
Ubel  agaioBt  merchandize,  pagt  476. 
libek  agalnrt  ihip  and  cargo,  pagu  437,  538,  539,  541,  543. 
libel  Bgainit  ship  freight  and  cargo,  page  502. 
libel  agai/iBt  ship  and  owuera,  paga  626. 

libela  for  building  materials  and  supplies, ;>0;««  473,  474, 482,  463. 
h'beb  of  paaaeDgera,^;(j  526  to  531. 
Ubels  by  owners,  pagei  473,  475, 476  to  482,  625. 
libela  by  maetera,  page  208,  522, 
libek  by  mariners,  page»  491  to  500,  616. 
libels  Tor  salvage,  pagei  427,  537  to  639. 
libels  for  posscssbn,  page*  475-476. 
libels  for  demonsge  and  detention,  page*  518, 520. 
libels  for  freight,  page*  506,  609. 
libels  on  chaners,  pa; m  609,  612,  656. 
libeb  on  bills  of  lading,  ;nv«  605,  506. 
libels  for  personal  damage,  page*  529  to  532. 
libels  on  seizures,  page*  462,  643  to  548. 
libel  in  rem  agaiost  ship  and  cargo,  for  salvage,  page  427, 
libel  in  rem  by  a  ship  builder,  page  471. 
libel  in  ptrronam  by  a  ship  bniider  against  the  owner,  page  472. 
libel  in  rem  by  a  superiotendeat  of  the  building  of  a  ship,  page 

472. 
the  same,  in  pereonam,  pagt  473. 
libels  by  the  owner  against  the  builder,  page  473. 
libel  ttt  rem  by  a  material  man  for  materials  to  build  or  &aitb  a 

Teasel,  page  473. 
the  same,  inpertanmi,  against  the  owner,  page  474. 
Ubel  in  rem  by  the  owners  of  a  veasel,  to  obtain  possosrion  of  her, 

^■tgv476, 
libel  in  ran  against  merchandisa  for  potae—ioii,  page  476, 
libel  in  rem  by  the  owner,  to  recover  a  vesMl  held  on  a  dana  of 

title,  page  476. 
Lbel  in  rem  by  a  minority  owner,  to  obtain  security  for  the  return 

of  a  veeeel  or  for  a  nle,  page  481. 
a  libel  in  rem  by  a  part  owner  for  a  sale  of  the  vessel,  pagt  482. 
libel  in  rem  agaiiwt  a  domestic  vessel  by  a  ship  joiner,  for  labor 

and  matermis,  to  enforce  a  state  lien,  page  482. 
]fl)el  in  perionam  by  a  ship  chandler  against  the  owner  for  inpplies 

with  prayer  Sbi  an  atlafihrnent  of  goods,  Ac,  page,  484. 
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L 1  BE  L — eonlinued. 
preeedeDtB  of  Ubels, 

libel  tn  rem  Bgatnat  a  Btetunbaat  R)f  nftan  aod  wbnriage,  fg* 

485. 
IJbd  in  rem  againot  B  abip  and  ffeight,  Tor  moneya  advaneed  ta  paj 

repain,  pagt  486. 
Ufaelt  tn  ptnonam  againet  owners  for  supjdiea  ordered  by  the  mas- 
ter in  a  foreign  pwt,  fgi  487. 
jaret  bjr  an  attorney  ia  tact,  fmgt  488. 
libel  tn  ptrtonam  by  a  buteher  againH  the  owners  of  a  panen- 

ger  boat  OD  the  Hudson  river,  fat  aoppliea  of  meat  from  day  to 

day,  fags  488. 
affidavit  for  a  snmmone  for  wagei,  ftgt  489. 
•ammona  for  wagea,  fag*  490. 
affidavit  of  Mrvice,  fogt  491. 
certificate  of  the  magiatrate,  pagt  491. 
libel  in  rtm  for  feamen'i  wages,  p»gt  491. 
libel  in  rm  for  wages,  wbere  the  veaael  baa  led  or  ii  about  to  leave 

the  port,  paga  493. 
libel  in  ran  and  tn  perioaam  for  wagee  by  aaveral  •saroen,  ageinat 

the  ahip,  nod  freight,  aod  roeater,  fgt  494. 
libel  in  Ttm  by  the  seamen  ofa  Chinese  junk,  for  wngea  and  board, 

and  a  paange  home,  ptgt  498. 
libel  tit  ptrionam  against  an  owner  for  three  monlhs  eztm  pay,  oD 

diacbarge  in  a  foreign  port,  pagi  4G8. 
libel  in  rtm  by  the  pilot  of  a  propeller,  engaged  in  towing  on  lbs 

Hudaon  river,  the  Cantit,  and  Lake  CtiaiDplain,  page  500. 
libel  in  ptnonam  by  a  maater  against  the  owner  for  wagea,  pag* 

208, 
libel  for  pilotage  against  owners,  pagt  501. 

libel  on  a  bottomry  bond  against  sbip,  freight  aod  cargo,  pagt  503. 
libel  in  rtm  by  a  consignee  on  a  bill  of  lading,  for  not  deUvering 

goods  in  good  order,  pagt  505. 
libel  in  pertonam  agaiait  a.  consignee  for  freight  on  a  bill  of  lading 

pagt  506, 
libel  in  personam  on  a  charter  party  for  charter  money,  pagt  509, 
libel  tn  rtm  and  ptnonam  for  violatioa  of  a  charter,  pagt  512. 
jurat  by  the  proctor,  pagt  515. 
libel  on  a  whaling  contract  for  wages  and  ejpenaea  of  cnre,  ptgi 

51 S. 
jurat  by  the  libellant's  proctor,  pagt  518. 
libel  on  a  verbal  charter  for  refusal  to  perform,  page  551. 
libel  of  ship's  husband  against  charterers,  for  demurrage,  pagt  516. 
jurat  fay  on  attorney  in  fact,  pagt  530. 
libel  by  the  owner  in  ptnimam  against  a  cnnaignee  of  the  cargo  for 

nareaaonably  detainiiw  the  veaael,  pagt  530. 
80 
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LIBELS— wiiJuiiie4. 
preeadenta  of  libel% 

libel  in  rrnn  by  a  auttr  Bgtioit  bii  vtmA  tx  KchtooH  to  pay 

cbugu  and  lieu  npcm  ber,  pof*  523. 
Ubel  m  rem  by  the  ownen  rf  k  ateainbost  asBiwt  ^  cbiwI  boat,  fbr 

towiog  her,  pagi  535. 
IU)el  in  pn-fMom  by  the  owner  of  K  wbarf  and  a  itore  for  wharfage 

and  Morege  againit  a  maatar,  peg*  S26. 
libel  Bgaloat  ahip  and  ownen  by  a  paowoger  for  a  violatloD  of  the 

contract  oTtRUuportalioD,  pagi  526. 
libel  m  rem  by  a  pnwnnger  againat  a  ihip  for  damagei,  for  not  being 

mppUed  with  pavidooB,  pagt  529. 
tibel  m  ptrioMt*  agaiaat  a  master  by  a  female  paMenger  fbr  inmlt 

and  indecency,  figt  531. 
libel  in  ptnonatn  by  a  teaman  egainst  a  maater  and  mate  Tor  a 

joint  asaault  and  battery,  ft*  532. 
libel  tn  rtm  tor  eolliaion,  p>f  <  534. 

libel  M  p*rt9Mm  againat  ttie  owner  of  a  ihip  for  aalTage,  pagt  537. 
libel  tn  rim  by  the  aeamen  of  a  goremment  veaael  againat  a  veaael 

aod  cargo  for  MJvege,  fv  538. 
libel  Dgainet  a  ihip  and  cargo  recaptured,  for  military  salTBge 

p«g»  539. 
libel  agaioat  veaael  and  cargo  aa  prize,  page  541. 
libel  for  reatitotion  of  a  captured  ahip  and  cargo,  poff  5^ 
libel  of  ioTonoatioa  fbr   a  fbrfeiturej  for  breach  of  non-intercourae 

law,  pagi  462. 
libel  of  infonoalioa  agaioat  a  veaael  for  bung  fitted  out  for  the  slave 

trade,  pagt  643. 
libel  of  informatioo  againat  a  alaamtoat  to  recover  penal lica  for  not 

being  inapected,  pmgt  546. 
libel  of  informatioD  againat  a  veaael  engaged  in  the  alave  trade, 
captured  by  a  goveroment  veHel,  pagt  648. 
LICIT ATION,  i  274. 

hljelB  for,  ;iage>  481,  4Sa. 
LIENS, 

maritime,  always  held  within  admiralty' jnriadiction,  i  861 ,  290. 

proprietary  intereat,  4  271,  290,  305. 

iHi  teasels,  i  271. 

common  law  Usn,  4  271,  290. 

wherever  there  ia  a  maritinie  lien  it  may  be  enforced  by  a  suit  ta  rtm 

in  the  admiralty,  i  362. 
continue  afW  bonding,  i  497. 
aSeet  fund  in  court,  ^  563. 
LiaHTERMAN,iS84. 
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INDEX. 

LIMITATION, 

no  fixed  linulationa  in  admiralty,  f  S74,  575. 

depends  on  the  queation  oTataleiieai  or  neglect,  4  Sn. 

decided  by  the  court  according  to  cireunutanoea,  i  575. 

crimes  and  ofiencaa^  }  576,  577. 
LOAD  MANAGE,  $289. 
LOANS, 

mantime,  are  within  adroiraltj'  jnriadfetion,  4  291,  3S3,  S93. 
LOCALITY. 

the  test,  in  qaestions  of  tort,  J  261. 
LUBEC, 

lans  of,  ^  187. 


MAJORCA, 

lawH  of,  §  187. 
MARINE  ORDINANCES  AND  CODES.— Vid.  Codm,  Mabitihi. 
MARINER,  $  277  ta  282. 

ioclades  aeamen  end  all  persons  employed  aboard  for  the  vant*  of  tha 

voyage,  j  841, 273. 
women  as  well  as  men,  241,  278. 

mariners  of  national  Teasels,  domestic  or  foreign,  cannot  sue  in  the  ad- 
miralty, 4  279. 
discharged  abroad  may  sue  in  admiralty  for  extra  wagesj  {  280. 
anciently  had  shares  in  the  voyages,  ^  281. 
foreign,  ma;  sue  in  the  admiralty,  i  282. 
MARITIME, 

and  adoiiralty,  their  signification,  4  188  to  192. 
commerce,  liabilities  and  law  peculiar,  ^  2,  41, 42. 
contracts,  ^  209  to  214. 

agreements  leading  to  maritime  contracts  are  not  maritime,  i  213. 
test  of  a  maritime  contract  is  its  relation  to  a  ship  and  to  the  seat 

4213,214,263. 
the  English  limits  are  not  known  out  of  England,  i  213. 
eonrts,  4  2,  29,  43. 

law,  is  the  law  of  naval  commerce,  i  40,  41,  809, 814. 
not  the  law  of  a  particular  nation,  4  41,  209, 
does  not  depend  on  the  court  in  which  it  is  administered,  4  43, 43 

214. 
is  found  in  the  codes  and  in  the  works  of  commentators,  ^  210. 
cot  coostrued  literally  and  techoically,  but  with  regard  to  substance 

and  subject  matter,  ^  241,  242. 
furniahes  the  Irua  guide  in  questions  of  jurisdiction,  ^  2G3. 
can  it  be  altered  by  the  local  legislatures,  ^  273. 
MARITIME  CODES  AND  ORDINANCES.— Vid.  Conns  Mabitimb. 
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UAR8HAL, 

bow  appointed,  ^  340. 

hii  oaih,  ^  340. 

bond,  i  340. 

hb  datief  and  poweiw,  ^  341. 

mne  poircn  ai  aberiS*,  ^  341. 

may  appoiot  depntiea,  i  340,  341, 

form  of  a  apecial  depatatioo,  pagt  556. 

deputies  remonble  by  the  court,  §  341. 

may  command  aMutaace,  ^  341. 

when  marahal  w  a  party,  conrt  nppuDU  a  dwntereated  peiwm,  4  34S, 
419. 

in  caw  of  death  of  manlial,  depatiea  contimie  in  ofiiee,  ^  342, 

when  removed,  executea  the  pioceM  in  hia  handa,  i  343. 

removal  doea  not  take  effect  till  ootice  oT  the  appoinimeiit  of  hia  eno- 
ceawr,  4  343. 

mait  deliver  over  priaoner*  to  ancccMor,  $  343. 

mtMt  uae  priaona  of  the  alate,  f  344,  and  note  (a.) 

if  atatea  do  not  permit,  may  fit  up  temporary  jail,  i  344. 

not  liable  for  eacape  of  a  debtor  from  itate  jail,  }  344. 

may  be  attached  aa  for  contempt,  it'  violatea  duty,  ^  345. — Tid.  Tbi 
FoBHS,  pagt  459  to  461. 

and  may  compel  payment  of  bis  fees  by  attachment,  4  345. 

serves  procest.  f  366,  419. 

hiadulyoo  warrantor  arreattnperMiuni,  4  421,  422,423,  420. 

form  of  bia  return,  i  421,  pmgti  431,  553,  554,  556,  55S,  560. 

hia  duty  on  proceaa  w  rem,  i  434,  435,  438. 

may  take  off  aaiU,  or  rudder,  or  anchor,  to  prevent  escape,  {  435. 

furm  of  bis  return,  i  437. 

muat  keep  property  safely,  i  442. 

fail  duly  on  process  in  rt/ti  and  in  ptrtonam  united,  443,  553, 959. 

miut  not  distribute  the  funds  in  caaea  in  rtm,  f  559. 
MASTER, 

ejent  of  owners,  f  290. 

his  acts  bind  ship  and  owners  k  290, 
MATERIAL  MEN, 

may  snc  tn  rtm  and  in  ptrionam  in  the  admimlly,  $  266,  207,  269  to 
273. 

libel  by,  fagu  473, 474.  482,  484  to  488. 
MATERIALS 

for  a  vessel,  ere  what  ahe  needi  to  aupply  ber  wants,  k  267, 268. 

parties  in  cases  of,  4  389 ;  libels  for.— Vid.  Matebial  Men. 
MINUTES 

of  testimony  taken  by  the  judge,  4  554,  595. 
how  settled,  (595, 597. 
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MIXED  PEOPLE, 

Milled  the  United  S&tea,  4  29. 
MODERN  ENGLISH  JURISDICTION,  4  19,  111. 
MERCHANTS, 

call  for  ceaMtioD  of  hMlililiea  againat  the  EnglUi  sdmiraltjr,  i  61, 108. 
MONEY  IN  COURT. 

accoaai  kept  by  clerk,  4  332. 

bow  kept  and  dietribated,  i  560. 

inuBt  be  reported  to  court  every  tenn,  i  333. 
MOTIONS,  4  663  to  667. 

eaa  be  made  only  by  partiei  to  the  caiue,  i  448. 

pracliee  no,  }  565,  pagt  437. 

in  Boprenie  oonrt,  4  611. 
MUNICIPAL 

•eizure^  4  301  to  303 ;  libels  of  informtitfoii  on,  pagt  543  to  548. 

lavTH  in  relation  to  ahipa  are  ibe  admiralty  lair,  4  39. 

NAULAOE,  4  288. 
NAVIGATION, 

a  fuvored  pursuit,  4  2, 

maritime  law  is  the  law  of  naTigatira  and  Bsvigaton,  4  256, 
NAVIGATION  LAWS,  4  39. 

are  a  portion  of  the  admiralty  law,  ^  39. 
NAVIGABILITY, 

the  test  of  jurisdictbn,  4  234, 254  to  256. 
NAVIGABLE  WATERS,  4  220,  232,  it  ttf.,  224  to  256. 
NEW  ALLEGATIONS,  4  483  to  485. 
NORWAY, 

laws  of,  187. 
NOTICE,  4  668. 

of  hearing,  4  568. 

Torn)  of,  pagi  455. 

to  clerk  to  bring  paper*,  pagt  455. 

of  molba,  j  568,  p«gt  438. 

of  taking  depoaiiiona,  §  523,  524,  pagt  443 

of  appeal,  pagt  584. 

of  retam,  pagt  592. 

of  substance  of  libel,  pagtt  430,  463. 

notice  to  marshal  to  return  writ,  pagt  459. 

of  reference,  pag'  578. 

notice  of  appeal,  page  322. 

of  appearance,  pa^e  252. 

of  putting  in  stipulation  and  of  justification,  pcgt  OK. 

OATH, 

of  judge,  {  325. 
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OATH— «0Nttnuei. 

of  clerk,  §  331. 

of  monlud,  ^  340. 

to  vitDcas,  p<ig»  690. 

iaterpnter,  fag§  990. 
OLERON, 

laws  of,  4  51, 62,  54,  58, 181. 
ORDER, 

for  bail,  §  416,  pMgt  573. 

prDDODDcing  luit  to  be  deserted,  ^f>  S51. 

for  Bale  or  delivery,  §  444,  pagi  439. 

far  default,  ^  449,  p4igu  431,  471 ,  574. 

of  reference,  j  453,  pagt*  574,  575. 

■laying  proceeding!,  pagt  573. 

Boltrging  tiow,  page  573. 

otdere  inatesd  of  writi  aaad  for  interiocutory  direction*,  j  360. 

commoa  orders — chamber  ordera — orden  of  coune,  §  067. 

order  for  proceas,  fagtt  336, 464. 

order  (or  payment  of  dutieaoD  saved  property,  pa;e  441. 

to  open  depontiou,  pagt  450. 

for  conuninioD,  pagt  450. 

to  open  oommindon,  pagt  454. 

for  hearing,  pagt  456. 

to  alunr  caose  why  ittachment  abonld  not  man,  pagt  460. 

for  attachment,  pa;<  461. 

to  pay  over  aurplne  and  remnaata,  page  461. 
ORDINANCES  OF  EDWARD  I.,  $  55  to  99. 
OWNERS,  4  274  to  S76. 

libeb  by,  pagit  473,  475,  476  to  482,  525. 

PAPAL  STATES, 

laws  of,  k  187. 
PARTIES, 

their  descriptive  namei — libellant — claimant — promovent — actor — plain- 
tiff— defendant — reus — impugnant — interveaor — Intorvenant,  f  363. 

all  the  world  parties  to  a  suit  m  rem,  i  364,  365,  434. 

libellanta. — Vid.  Libel. 

defeodantB. — Tid,  Libel, 

may  be  witnesses,  4  534  to  539, 
PARTITION, 

of  ships,  i  274. — Vid.  Licitatiom. 
PART  OWNERS,  i  274,  275,  276. 

controveisiM  as  to  employment,  poaaesHon  or  sale  of  ihip  wiAin  ad- 
miralty jarisdietion,  4  274,  275,  276.— Vid.  Licitation. 

libels  by  port  owners,  pagti  461,  482. 
PASSENGERS,  i  106,  107,  38y. 
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PASSENQBRS— CM/MiMrf. 

libeb  hy  poMengen,  fagn  S8f),  529,  531. 
punge  money  ii  freight,  i  288. 
PATENTS 

to  Bdmirals,  Slc — Vid.  ComiisaiOHB. 
PENALTIES 

(ud  forfeitnret  afCecting  vtmeU  or  property  afloat,  i  301, 
PEOPLE 

of  the  United  States  mixed,  i  20. 
PERISHABLE  PROPfiHTY, 

may  be  eold,  i  444. 
PERSONS, 

juriadtction  limited  to,  4  16. 
PERSONAM,  IN 

admiralty,  baa  jniudictioa  m  pertott^n  M  well  a*  term,  ia all  narilima 
cawB,4204. 
PETITION, 

wheo  nied,  S  563. 
practice  on,  ^  504. 
PETITORY, 

acluDH,  ^  375,  276,  311 ;  libel,  in  ;Nyu  475, 476. 
PILOTAGE,  ^  289. 

different  kinda  of  jnlota,  ^  289. 
admiralty  juriadiclion  ii  eetabliihed,  ^  289; 
paniee  in  cbki  of,  ^  391 ;  libel  for,  fage  501. 
PIRACY,  ^  310. 
PISA, 

lawe  o^  i  187. 
PLACE, 

jnriadietioa  aa  to,  ^  16. 
PLEA,  ^  368, 468, 469. 
PLEADING, 

Bot  techoical,  ^  370,  483  to  488.— Vid.  Libil.— Ana wbb.— Claim. — 
Replication— ExcEFTiONB. 
POLITICAL  JURISDICTION,  ^  18,S13. 
POSSESSORY  AND  PETITORY  ACTIONS,  ^  275,  276,  311. 

parties  in,  §  395  ;  Ubel  ia,  page*  475, 476. 
PRACTICAL  FORMS,  f«^>  427.— Vid.  Pkbcedbhts. 
PRACTICE, 

little  noderstood,  §  11. 

inteoded  to  be  uaifonn  id  all  the  state^  ^  It. 

what  it  is,  ^  IC,  314. 

embraces  jorisdictioD,  orgamzatian,  aod  ibrma  of  procedure  of  eouru,  f 

11,  314. 
hiBtorically  cooatdered,  j  346  to  357. 
uniTormity  dewrable,  ^  346,  363,  353. 
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FRACTlCB—tmtinHed. 

the  reuon  of  it,  ^  346,  347. 
niBde  ao  by  congrMs,  ^  348,  349,  363. 
ciril  taw  practice  firat  adopted,  ^  348. 

ihen  the  principle*,  rules  and  uaages  oFcouiIb  of  admiraltf,  ^  349. 
Roman  law  suit,  ^  351. 

civil  law  practice  only  the  type  of  an  adntirally  rait,  }  352. 
act  of  1842,  j  354,  355,  and  pagt  433. 

adminilty  rulea  of  the  «iipreme  court,  {  356,  tnd  page*  339  to  348. 
general  character  of  the  practice  is  equilable,  ^  358. 
general  caDrae  of  proceeding,  {  358  to  371. 
Ubel,{366. 
answer,  ^  367. 
repUcatioD,  ^  367, 36B. 
ezceplicKu,  ^  368. 
plea,  j  368. 

petition  and  mofbns,  ^  369. 
security — itipnlatjon.  If  369. 

technical  preciaiou  and  accuracy  not  required,  ^  770. 
forms,  not  established  bat  are  useful,  {  371. 
PRECEDENTS, 

entire  proceedings  in  a  suit  tn  rem,  on  a  hltel  for  salvage,  pagt 
427  to  461. 

the  like,  on  a  libel  of  information  againit  the  same  properly  mved, 
pagt  462  to  471. 

libel  ■'»  ram  against  ship  and  cargo  by  owner  and  and  master,  foe 
salvage,  fag*  427. 

stipulation  for  costs  on  filing  libet  in  rem,  page  428. 

jnstification  of  sureties,  page  429. 

altacbmeat  and  monitioQ  sgaiust  ship  and  cargo,  page  429. 

notice  for  publication,  pag*  430. 

relum  of  the  marshal  to  attachment  and  monition,  page  431. 

proclamation  on  ntumof  proeeas  t'nram,  pafe  431. 

order  of  the  court  on  return  of  mesne  process  in  rem,  page  431. 

claim  by  the  agents  of  foreign  underwriters,  page  431. 

Htipniaiion  for  costs  on  putting  in  claim  in  rem.  page  434. 

juBti6cation  of  sureties,  page  435. 

claim  by  a  foreign  consul  for  unknown  owners,  page  439. 

claim  by  the  United  States  lor  a  forleiture  and  for  duties,  p^e  438. 

replication  to  claim  and  an«wer,,paf «  437. 

affidavit  to  move  for  ^le  of  a  ship  and  cargo,  page  437. 

notice  of  motion  for  a  sale  of  ship  and  cargo,  page  438, 

proof  of  service — 1.  Admission,  page  438. 
2.  Affidavit,  pof  1439. 

order  for  inleriocutofy  sale  of  ship  and  cargo,  page  439. 

V4iiditim,i  espana*  for  interlocutory  sale,  page  439. 
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PREG  EDENTS— rontinusif. 

the  ntara  of  lh«  marshal  to  a  venditiMi  eapoiuu,  fogt  440. 
the  clerk'i  receipt  to  tha  marahal  for  the  proceed*  of  sale,  pagt  440. 
applic&tioii  of  marahal  for  leave  to  pay  dutiea  on  cargo,  pag*  440. 
order  for  payment  of  datiea,  pagi  441. 
depodtion  de  ttnt  ei*t,  affidavit  of  aecewity,  poj*!  441. 
DotJce  to  adverse  party,  page  442. 
proof  of  lervice,  page  443. 

BubpcEua  to  testify  before  a  commiBaiooer,  page  443. 
Bubp<Biia  ticket,  pagt  444. 
depontkiD,  pagi  444. 
certificate  of  commi«ioner,paf<  449. 
eodorsemeDt  on  depoaitioiu  aa  sealed  up,  pagi  450. 
order  to  open  depoeitiona  in  court,  pagt  450. 
order  for  commianoDer,  or  itdtmut  potutatam,  pagt  460. 
coiDQUBnon,  or  itdmut  poltttaltm,  pagi  450. 
the  return  of  the  conmuMioiiera,  pag4  451. 
direct  inlerrogatoriea,  pagt  451. 
crosi  interrogatoriea,  page  452. 
the  depoailion,  page  453. 
endoTBement  and  direction,  pagt  454. 
order  to  open  conmussion,  pagt  454. 
notice  of  hearing  to  the  partiea,  pagt  455. 
notice  of  liearing  to  the  clerk,  page  455. 
notice  to  clerk  to  bring  papera,  pagt  455. 
'order  for  bearing,  pagt  456. 
hearing,  page  456. 

decree  on  the  merits  with  a  reference  to  the  clerk,  page  49S. 
derk'a  report  on  the  distribution  of  the  nlvage,  pagt  45^. 
final  decree,  page  45S, 

notice  to  the  marshal  to  return  vtndiliom  axpemu,  page  459. 
afiiravit  of  service  of  notice,  pagt  459. 
affidavit  on  which  to  make  a  motion  for  attachment  agaioat  the 

marahal,  page  460. 
Older  for  the  manihRl  to  ahow  caoae,  pagt  460. 
admisskia  of  service,  poj-i  461. 
order  that  Attachment  issue,  pagt  461. 
order  to  pay  over  the  surplus  and  remnaota,  pagt  461. 
libel  of  information  for  a  forfeiture,  page  462, 
notice  for  publication  ofa  libel  of  informatKHi,^;'*  493. 
order  for  procesa  on  a  libel  of  intbnnation,  page  464. 
monition  and  attachment  m  ran  on  a  libel  of  information,  pag*  464. 
claim  and  aaawer  of  an  owner  of  a  saving  vessel  to  a  libel  of  iofhr- 
mation,  page  464. 
stipulation  for  co$ta,  page  465. 
claim  and  answenof  salvors  to  a  libel  of  infonnation,  pan  465. 
81 
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chum  and  aniwcr  of  foreign  consul  to  a  libel  of  infonraition,  pfgi 
467. 
■tipnlatkm  tor  coats,  page  468. 
claim  and  answer  of  foreign  undenrritera  to  a  libel  of  information, 
par*  468. 
alipalation  for  ootte,  page  470. 
order  for  default  on  a  libel  of  information,  page  471. 
notice  of  hearing,  pagr  471. 

final  decree  diamiaaing  libel  of  ioformatioD,  pagi  471. 
for  other  precedents  vid.  Libelb,  Anbwerb,  &.c. 
PRERORGATIVE, 

the  aource  of  English  judicial  jurisdiction,  4  47,  113. 
PRIZE,  ^  306,  307. 

prize  caosee,  ^  509  to  512. 
caaea  not  tried  by  jury,  ^  330. 
proceedings  in,  ^  510  to  512. 
libel  for  prize.  pag«  541. 
PROCEEDINGS, 

in  a  suit  in  rem  for  salvage,  pa;M  437  to  461. 
ibe  lilte  on  iafonnation,  pag*t  463  to  47). 
PROCEEDS,  I)  290,  305. 

paid  to  clerk  and  depoeoted,  ^  560. 
how  distributed,  ^  560, 
may  be  proceeded  against,  ^  561,  563. 
subject  to  lien  upon  original  thing,  ^  305. 
PROCESS, 

iasoed  by  the  clerk,  ^  415,  416. 

to  arrest  for  more  than  $500  must  be  ordered  by  the  judge,  {  415. 

form  of  the  order,  ^  416. 
clerli  marks  the  process  tar  bail,  4  416. 
form  of,  M16  and  page  553. 
teste  and  retara,  ^  417. 
must  be  served  by  marshal,  ^  419. 
may  be  amended,  ^418. 
form  of  monition  in  pertonam,  §  430. 
how  served  and  returned,  §  421,  422. 
to  attach  goods  and  chattela,  credits  aod  effects,  |  425. 
how  served,  ^  426. 

attachment  dissolved  on  givbg  bond,  §  437, 430. 
garoishee  roost  be  •ammoiied,  {  426,  430. 
object  is  to  ctmipel  appearance,  {  429. 

garniihee  may  appear  and  deny  having  any  thing  in  his  hands,  j  430. 
^rm  of  attachment  and  monition  in  reta,  f  436. 
in  Ttm,  most  have  fourteen  days  between  teste  and  return,  §  435,  457. 
proceedings  on  return  of  process,  j  449  to  460. 
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precedenit  oriDeaae  procesa. 

order  for  warraatoftitTeBt,pmgei26. 

marhing  of  process  for  boil,  pagt  326,  553. 

wiUTQiit  of  arrest,  in  penonam,  pagr  552. 

marehal's  deputaiioii  to  his  deputy,  pagt  553. 

mai^iBl'a  retuni,  par*  553. ' 

warrBDl  of  arrest  with  clause  to  attach  goods  and  credito,  and  ma' 
moa  gamiihee,  pagt  553. 

the  marshal's  retuni,  page  551. 

citation  and  monitioa  in  pertnnartt.  with  marahal's  return,  page  SM. 

warrant  of  arrest  against  a  ship,  with  a  monition  and  a  warrant  of 
arrest  against  the  master  and  owner,  pagt  555. 

marBhal's  retura,  page  536. 

the  like  in  pertonam  BgHinst  a  ship  and  owiMT  and  the  executor  of 
another  owner,  page  556. 

the  like  in  a  cause  of  jkHsesHJoD  or  restitution,  pagt  557. 

the  marshal's  return,  page  553. 

the  like  against  ship,  freight,  and  master,  for  seamen's  wageo,  paga 
559. 

attachment  to  compel  obedience  to  a  decretal  order,  page  500. 

marshal's  retura,  pagt  560. 
PROCLAMATION,  ^  453,  456. 

rorraof,pi)^«431,  471. 
PRO  CONFESSO,  If  449,  463. 
PROCTORS  AND  ADVOCATES.  ^  33J. 
how  admitted,  ^  331. 
their  duties,  ^  334. 
how  appointed,  ^  335,  45S. 
presumed  to  have  authority,  ^  335,  453. 
may  be  compelled  to  state  (or  whom  he  appears,  ^  335,  459. 
party  cannot  act  if  he  have  a  proctor,  §  335. 
nor  be  assisted  by  one  not  a  proctor,  ^  335. 
have  power  over  the  cause  while  pending,  ^  335. 

not  aAer  decree,  except  to  enforce,  ^  335. 
cannot  discharge  except  on  payment,  ^  335. 
their  powers  revocable  and  may  be  restricted,  ^  333. 
are  officers  of  the  law,  ^  336. 
held  to  faith  and  honor  to  court  and  client,  ^  336. 
accountable  to  court — may  be  deprived  and  punished,  ^  336. 
district  attorney  is  proctor  for  the  government  in  district  and  circuit 
court,  4  337, 

attorney  general  in  the  Supreme  Court.  ^  337. 
proctor  should  be  in  court  on  return  day  of  process,  ^  449. 
will  be  protected  in  their  right  to  coats,  ^  551. 
may  be  made  to  pay  costs,  ^  551. 


^d  by  Google 


U4  INDEX. 

PROHIBITIONS  FROM  COMUON  LAW  COURTS,  §  74,  75,  81, 
110  to  113. 

may  be  issued  from  Supreme  Court,  j  334.  591. 

form  of  suggestion  for,  pagt  602. 

writ  of,  jMgt  603. 
PRUSSIAN  STATES, 

laws  of,  §  187. 
PURCHASER, 

may  be  compelled  to  pay  purchase  money  or  to  redeliver  the  propertyt 
§439. 

aUADRUPLICATION,  ^  483. 
aUEENSBOROGH,  }  60  to  63. 
QUINBOROGH, 

inqnisitioii  at,  ^  60  to  63. 

RANSOM,  §  304. 
REFERENCE,  ^  453, 453. 

proceedings  on,  fj  543  to  646. 

report  }  545. 

exceptions,  {  546. 

coufirmatioQ,  ^  546. 
REHEARING,  §  451,  540,  548. 
REM, 

suit  ID,  ^  359,  363. 

all  the  world  parties  to  it,  ^  364,  365,  434. 

proceoi,  how  served,  $  434,  438. 

if  property  be  removed  the  court  may  retake  it,  §  439. 

if  sails  or  other  appurtenances  are  in  hands  of  third  person,  he  may  be 
compelled  to  deliver  them  to  marshal,  §  440,  441. 

forms  of  proceedings  in,  from  commencement  to  decree,  pagu  437  to 
461. 
REMNANTS  AND  SURPLUS,  ^  305,  563. 
REPLICATION,  ^  367,  368,  481. 

put  in  without  oath,  ^  481. 

form  of,  (f  481. 

special,  f  483. 

form  of,  pagt  365. 

to  answer  of  garnishee,  pags  571. 
REPORT  OP  COMMISSIONER,  ^644,545. 

confirmation,  $  546. 

forms  of,  pagt  579,  580. 

report  of  a  commiaaioner  on  a  general  order  Lo  compute,  pagt  579. 

report  of  a  commisdoner  on  an  order  to  take  and  report  the  testimony 
as  to  the  amount  of  damages,  pagt  379. 
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report  or  a  coranuHsioiier  oa  a  apecial  order  of  refereiica  reporliog  the 
teatimony,  page  580, 
RESPONDENTIA,  ^  293. 
RESTITUTION,  4  311. 

libel  Tor,  page  543. 
RETURN  OF  PROCESS,  ^  421,  437.  443,  44fl. 

firms  of. — See  Mabsbal. 
RHODIAN  LAWS.  %  179. 
RICHARD  I., 

■tatulea  of,  do  not  extend  to  the  coloniea,  ^  118. 
RIGGERS  MAY  SUE  IN  THE  ADMIRALTY,  ^  266. 
RIVERS,  LAKES  AND  SEAS,  ^  28,  S24  to  255. 
RULES, 

all  the  coartB  may  make,  ^  328,  569. 

admiralty  rules  of  Bupreme  court,  ^  11,  353,  356,  357,  and  pagtt  339  ts 
348. 

of  the  aupreme  court,  page  349. 

of  the  district  court  for  the  ioutb«m  distriC.  of  Nen  York,  page  360. 

index  to  the  aame,  page  397. 

northern  district  of  New  York,  page  407. 

of  circuit  court  for  the  Boutbem  district  of  New  York,  page  402, 

of  eircait  court  for  the  aorlhero  district  of  New  York,  page  406. 
RUSSIA, 

laws  of,  ^  187. 

SAILMAEERS  MAY  SUE  IN  ADMIRALTY,  ^  266. 
SALE  OF  CARGO,  §  296, 299. 

of  ships,  {  299. 

■ale  pending  the  suit,  ^  444  to  448. 

forms  of  proceeding,  paget  437  to  439. 
SALT  WATERS,  §  249,  256. 
SALVAGE,  §  300. 

proceeding  in  a  suit  in  rem.  for  salvage,  page  43T  to  461. 

Lbel,  4  427,  537,  538,  539, 
SARDINIA. 

laws  of,  5  187. 
SCOTLAND,  §  45, 114  to  110, 307. 
SEAS, 

lakes— rivers,  224  to  255. 
SEA, 

high  sea — high  seas — open  sea,  §  224. 

means  large  navigable  waters,  §  225. 

tide  does  not  eater  into  the  idea  of  sea,  §  236  to  230. 

no  visible  tides  in  the  great  European  bland  eea«,  §  226, 327, 
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Irregular  riM  and  foil,  §  237. 

the  maritifDe  law  fint  eatablUted  oq  inland  tetM,  Ukei  and  riven^  §  237. 

periodical  jnandatiDiM,  §  230. 

riven  an  part  of  the  sea. — Vid.  RtvERa,  ^  331. 

the  mien  are  one  ae  the  land  is  one,  {  S32. 

oraiB,  baje,  rivera,  &&,  are  branche*  of  the  great  trunk,  {  233. 

in  En^and  and  the  cdoniea,  rirera  np  to  the  paint  of  obstruction  were 
within  the  adnuralty  jurisdiction,  §  233. 

aets  of  congreM  and  decuiooa  under  them,  ft.e.,  (  234  to  237. 

bU  that  distinguishes  the  lower  waters  of  a  river  from  its  upper  waters 
is  the  tide,  the  current  and  the  nit,  {  238. 

these  do  not  affect  the  jurisdiction,  {  238, 239, 240. 

earrenti^  j  239. 

•alt,  {  238. 

tide,  {238. 
SEAFARING  LIFE, 

its  agents,  rights,  law  and  practice  peculiar,  §  S. 
SEAMEN, 

first  want  of  a  ship,  §  277. 

their  service  highly  lavored,  f  277. 

jurisdiction  settled  tor  ages,  f  277. 

denied  in  En^and  except  in  usual  ease^  }  277. — Vid.  Msbinbr. 
SECURITY, 

stipulation,  §  369,  489  to  SOZ. 

bond  or  reeogniiance  good,  f  489. 
SEIZURES,  {  301  to  303. 

civil  cases  of  admiralty  jurisdiction,  {  302. 

on  lakes  and  rivers,  §  224,  229,  303. 

place  of  seizures  gives  the  jurkdietion,  f  303, 

decree  on  de&ult  is  absolute,  {  454. 

libels,  pagt  543  to  548. 
SHIP  CHANDLERS, 

may  sue  in  the  admiralty,  ^  266. 

libels  by,  pagt  484. 
SHIPS  AND  VESSELS,  j  215  to  323. 

ship  Is  a  general  term  equivalent  to  vessel,  §  215,  218. 

deRnition,  §  215. 

onnsists  of  hull,  tactile.  Ac.— does  not  include  boats  or  ballast,  §  222. 

DO  matter  how  propelled,  j  216,  217. 

nor  what  water  she  aaOs  In,  $  S2i. 

combine  oanoe  and  raA,  sail  and  peddle,  j  S16. 

perhaps  suggested  by  a  split  reed,  a  nautilus  or  a  waterfowl,  j  216. 

size,}  216,220. 

in  the  inftiM^  of  commerce,  small,  j  217, 230. 
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agricultural  commerce,  j  217,  220. 

registry  and  eDroliMDt  seti  extend  to  wamda  oTSt*  tODii  }  230. 

«  ship  ia  always  the  nme  ihip,  aJtbough  nnrneiry  repair*  luiTe  entire- 
ly changed  her,  ^  833. 

not  the  nma  abip  if  taken  to  piecee  and  rebuilt,  {  833. 

ehipe  are  made  to  plough  the  «■■,  not  to  lie  by  Ihe  waU%  {  277. 
SHORT  ALLOWANCE, 

Ubd  for,  fg,  194. 
SICILIES, 

bwioi;}  187. 
SLAVE  TRADE, 

hltela  Tor  engagii^  in,fttgt  M3,  548. 
SPOLIATION,  §  310. 
STATES, 

independent,  {  24, 166.  , 

roreign  to  each  other,  j  24, 166. 
STATE  COURTS  OF  ADMIRALTT,  j  19,  45, 166  ki  171. 

jnriadiotioo  different  in  different  alatea,  j  166,  171. 

Pennsylvania,  §  167, 

New  Jei«ey,  j  168. 

Maiyland,  ^  169. 

Virginia,  {  170. 

constitutiDD  did  ml  intend  to  perpetuate  thmt  divertity,  f  171. 

that  direraity  made  the  grant  to  the  nation  mora  neecMary,  }  171. 

state  conslitutions,  {  24. 
STATE  GRANTS,  §  28. 
STATE  GOVERNMENTS,  §24. 
STATUTES, 

or  the  American  itatee,  j  166  to  171. 

Britiih,  13  Rich.  2,  chap.  5,  §  66  to  69. 
15  Rich.  2,  chap.  3,  $  70  to  72. 
do  not  bind  the  colooiea,  f  118. 
re-enact«d  in  some  oTthe  states,  {  166. 
STEVEDORES,  §  285. 
STEAMBOATS,  {  240,  241. 
STIPULATIONS,  §  369,  489  to  502. 

for  coats,  when  necesmy,  §  413,  460. 

may  be  by  bond  or  recognizance,  {  489. 

different  kinds,  {  493  to  502. 

for  eootii,  ^  4H,  495. 

for  costs  aitd  damages,  f  495. 

for  the  aetkm,  ^  496  to  502. 

for  value,  §  498. 

juratory,  f  502. 

on  appeal,  ^  592,  596,  597,  599,  604. 
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pracedenta  orctiinilatioDB  twd  bonia, 

libell&iit'i  Btipulatioa  for  costs  in  rem,  page*  224, 428. 
UbellaafB  etipulatioD  for  costa  in  pertetiam,  pagt*  224,  560> 
libeJlaat'a  BCipiilation  for  costa  and  espenaea,  pagt  560, 
dercudaiit'B  etipuklioD  for  coata  and  expenaea  under  25th  Rulsi 

page5&\. 
claimaat's  stipulatioD  for  costs  and  expenses,  pagt  561. 
intervenor'a  stipulation  for  cost^  expenGea,  and  damages,  pagt  562. 
defendant's  stipulation  to  appear  and  pay  the  decree — to  be  given 
on  arreBt-~-or  on  appearance  t^  dissolve  an  attachment,  page  503, 
claimant's  stipulation  to  abide  and  pay  the  decree,  pagt  561. 
•tlpnlatioo  for  appraised  or  agreed  valne,  pagt  S64. 
bond  to  the  marshal  on  arreat  of  the  penon,  §  503. 
justification  of  bail,  page  566. 
bond  nnder  the  act  of  1847,  page  566, 
justification,  page  566. 
certificate  of  approval,  page  567. 

stipulation  for  safe  return  of  a  vessel,  on  the  applicatioa  of  a  part 
owner,  page  567. 
STORAGE, 

of  sails,  &e ,  on  shore,  ^  283. 
STRIFE  BETWEEN  THE  COURTS  OP  COMMON  LAW  AND 
ADMIRALTY,  {  8. 
brought  to  this  country  in  the  English  books,  §  7, 74  to  110, 112. 
SUBJECT  MATTER, 

jurisdiction  limited  to,  j  16. 
various,  §  16,  256. 

Supreme  Court  have  alvrays  held  the  same  principles  on  this  subject, 
j  260. 
SUBP(ENA,  pagu  443,  444, 
SUITS, 

in  rem  and  in  perionam,  %  359,  360,  361. 
the  characteristic  differeoce  between  the  two,  §  358,  363. 
SUMMARY  OASES,  ^  503. 

SUMMONS  FOR  WAGES,  j  503  to  508,  page  490. 
SUPPLEMENTAL  PLEADINGS,  {  463  to  468. 

forms  of,  pagt  573. 
SUPREME  COURT,  ft  324. 

organization  and  jurisdiction,  }  324,  325. 
may  isaue  writs  of  prohibition,  f  324,  591. 
may  iuue  all  writs,  exercise  all  powersj  and  make  all  rales  which  may 

be  necessary,  j  328,  569. 
original  admiralty  juriwliction,  §  599. 

appellate,  §  600. 
practice  on  appeal,  §  600  to  616. 
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SUPREME  COURT— wnrtuBrf. 
in  what  caaea  appeal  lies,  §  600. 

may  be  lakeo  within  five  years,  §  601. 

to  operate  as  stay  of  proceedings  must  be  made  in  ten  days,  $  603. 
appeal,  how  entitled,  $  Ii03. 

when  filed,  §  608. 

allowance  not  neceenry,  $  602. 

form  o^  page  598. 
the  security,  §  603. 

bond  is  filed  in  Circuit  Court,  j  603. 

judge  approve  security,  j  603. 

may  be  given  aAer  the  five  yean,  j  603. 

form  of  foge  599. 
the  citation— must  be  signed  by  the  judge  and  served  persouaUy,  {  604. 

form  of,  page  600. 
the  return,  j  605. 

must  be  full  and  coolain  every  thing,  j  606. 
bond  for  eoMs— must  be  given  to  clerk,  }  606. 

form  of,  page  601. 

or  a  depomt  made,  j  606. 
appearance  entered  without  delay,  §  607. 

or  appeal  may  be  dismiued,  j  607. 

notice  of  appearance,  j  607. 
appellant  must  docket  cause  within  six  days,  j  606. 
hearing,  §  610,  613. 
diimiHaing  appeal,  §  61 1. 
molioDB,  $  610,  612. 
argument,  §  613. 

written  or  printed,  {  615. 

abstract  and  points,  §  613. 
only  two  counsel  oo  a  aide,  ^  613. 
new  evidence,  j  614, 
oml  testimony,  ^  614. 

submitting  on  written  or  printed  argument,  4  615- 
decree,  j  616. 
costs,  ^  616. 

mandate  to  court  below,  ^  616. 
SURETIES, 

must  justify,  ^  414,  491,  492. 
form  of  junification,  {  414,  491. 
SURPLUS,  j  305, 563. 
SURRENDER, 

bail,  amount,  surrender,  §  496. 
SURVEY  AND  SALE,}  299. 
SWEDEN, 

laws  oi;  f  187. 
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TESTIMONY, 

taken  down  by  clerk,  }  527,  595. 
TIDES,  j  48,  60, 66,  57,  69,  64,  68,  71,  226  to  230. 

not  known  in  tbe  mantiDie  law,  j  228. 

peculiar  to  Eocland  ai  affecting  juriadiotion,  §  238, 229, 253,  254. 

acta  of  congreas  made  navigability,  not  tide,  the  teat,  §  339,  3&4. 

conrta  have  made  tide  the  teat,  {  249,  253, 255. 
TORTS  AT  SKA,  i  308. 
TRIAL  BY  JURY.— See  Jdiit.— Hbahino. 
TRIPLICATION,  j  482. 
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